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1

Petitioners and Plaintiffs City of Marina and Marina Groundwater Sustainability Agency

2 (collectively “Petitioners”), by this Verified Petition for Writ of Mandate and Complaint for
3 Declaratory and Injunctive Relief (collectively “Petition”), allege as follows:
4
5

INTRODUCTION
1.

Petitioners and Plaintiffs City of Marina (“City” or “Marina”) and Marina

6 Groundwater Sustainability Agency (“MGSA”) bring this action to address unlawful agency
7 actions and decisions of Respondents/Defendants designed to undertake a prohibited “hostile
8 takeover” of MGSA’s groundwater management jurisdiction. These actions and decisions violate
9 the intent and terms of California’s Sustainable Groundwater Management Act (“SGMA”) and are
10 intended solely to prevent the City and MGSA from exercising any decisional authority over
11 groundwater within their jurisdiction. The Petition seeks writs compelling the rescission and
12 invalidation of improper agency actions, declaratory and injunctive relief to interpret SGMA and
13 remedy these legal violations, and confirmation of MGSA’s rights as a Groundwater Sustainability
14 Agency (“GSA”) preparing a Groundwater Sustainability Plan (“GSP”) for the MGSA basin
15 jurisdictional area.
16

2.

The California Legislature’s enactment of SGMA in 2014 was a landmark

17 achievement because it is the first California law that provides a framework for the comprehensive
18 regulation of the State’s groundwater. SGMA is firmly based on principles of local management
19 of groundwater and minimization of State intervention in groundwater management. SGMA
20 empowers local agencies to form GSAs to sustainably manage groundwater basins and requires
21 the GSAs to adopt GSPs for this purpose. SGMA’s overall intent is to have all basins reach
22 sustainability within 20 years after GSAs begin implementing their respective GSPs.
23

3.

The City of Marina validly formed MGSA under SGMA to manage a portion of the

24 180/400 Foot Aquifer Subbasin (“Subbasin”) of the Salinas Valley Groundwater Basin. The City
25 provided the requisite formation notice to Respondent/Defendant California Department of Water
26 Resources (“DWR”) under SGMA, and DWR accepted and posted this notice and associated
27 information on its SGMA Portal website. MGSA entered into a contract with an experienced
28 environmental consulting company to prepare a GSP for the Marina Area, and MGSA has
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1 followed all of the required steps to complete and submit this plan to DWR by the January 31,
2 2020 deadline specified in SGMA for this Subbasin.
3

4.

However, in the meantime, Respondents/Defendants County of Monterey and

4 Monterey County Board of Supervisors (collectively “Monterey County Respondents”) have
5 improperly taken actions designed to eliminate all SGMA groundwater management authority of
6 the City and MGSA. In 2017, the County founded another GSA for almost the entire Subbasin:
7 Real Party in Interest Salinas Valley Basin Groundwater Sustainability Agency (“SVBGSA”).
8 The County is a member of SVBGSA, provided 60% of SVBGSA’s initial funding, and, until only
9 two months ago, provided legal services for SVBGSA’s SGMA activities and management,
10 including for preparation of SVBGSA’s Draft GSP and for negotiating a coordination agreement
11 with Petitioners on behalf of SVBGSA.
12

5.

MGSA and SVBGSA both submitted GSA notices for an approximate 400-acre

13 portion of the Subbasin within the City’s coastal area (“Marina Area”). Once the Monterey
14 County Respondents and SVBGSA Board of Directors learned that MGSA was planning to
15 prepare a GSP for the Marina Area and was proposing a coordination agreement, they devised a
16 scheme to circumvent SGMA by replacing MGSA’s GSP entirely with SVBGSA’s GSP and by
17 delegating all groundwater management authority of the Marina Area to SVBGSA. This strategy
18 was based on the misapplication of Water Code Section 10724 (discussed in further detail below).
19 If successful, this plan would completely eliminate the groundwater management authority of the
20 City and MGSA under SGMA. To implement this scheme, the Monterey County Respondents
21 and SVBGSA worked closely together in taking the following steps:
22

(A)

SVBGSA immediately halted any good faith efforts to negotiate a

23 coordination agreement with MGSA, thereby artificially creating the appearance of a negotiation
24 impasse;
25

(B)

SVBGSA requested that the County (its agency affiliate) utilize a SGMA

26 provision not applicable to this situation to become a GSA for the Marina Area where both
27 SVBGSA and MGSA claim jurisdiction;
28
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1 Resolution to create a new GSA to become the “exclusive” GSA just for the Marina Area now
2 known as Respondent/Defendant Monterey County Groundwater Sustainability Agency
3 (“MCGSA”), thereby purporting to entirely eliminate MGSA’s rights as a GSA;
4

(D)

The County Resolution also announced the County’s intention for MCGSA

5 to enter into an agreement with its affiliate, SVBGSA, to adopt SVBGSA’s GSP for the Marina
6 Area and to delegate all SGMA groundwater management authority in the Marina Area to
7 SVBGSA, thereby attempting to void MGSA’s GSP as the governing document for groundwater
8 management for the Marina Area; and
9

(E)

The County filed a notice with DWR stating that it formed a new GSA to

10 serve as the exclusive GSA for the Marina Area. On December 18, 2019, DWR posted this notice
11 on its SGMA Portal, made an agency decision to designate the MCGSA as the “exclusive GSA”
12 for the Marina Area, and purported to waive a SGMA 90-day waiting period requirement so that
13 MCGSA could immediately become an exclusive GSA.
14

6.

Before this scheme was implemented, MGSA and SVBGSA had overlapping

15 claims to the Marina Area and both were preparing GSPs and negotiating a coordination
16 agreement for the overlap area in conformance with SGMA that would have granted MGSA the
17 right to implement its GSP in its jurisdictional area. After this unlawful scheme is completed,
18 unless the Court takes action, MCGSA will displace MGSA as the GSA for the Marina Area and,
19 rather than preparing its own GSP as required by SGMA, MCGSA will contract with its affiliate
20 SVBGSA to manage this area using SVBGSA’s GSP instead of Marina’s GSP. This plan would
21 completely and illegally cut the City and MGSA out of groundwater management of the Marina
22 Area.
23

7.

All of these actions violate SGMA and cannot be allowed to stand. The County is

24 improperly masquerading as a “neutral” county agency coming in to resolve a local agency
25 “overlap” in SGMA jurisdiction under Water Code Section 10724. But, in fact, the County’s sole
26 motivation is to eliminate MGSA, strip the City of any voice in management of groundwater in its
27 own jurisdiction, and supplant MGSA’s GSP in favor of the SVBGSA GSP, whose preparation
28 the County supervised and approved as SVBGSA’s most prominent member, funder, and legal
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1 counsel.
2

8.

These County actions have no precedent under, or textual support in, SGMA.

3 Section 10724 and other SGMA sections which the County relies on are intended to apply only to
4 county intervention for areas that are “unmanaged” because no local agency had filed to manage
5 groundwater, rather than to areas where multiple agencies claim SGMA jurisdiction. In the only
6 other situation where a county has stepped in to resolve an overlap in jurisdiction, the local
7 agencies supported the county action. According to DWR: “No county has yet sought to use
8 Section 10724 [the primary SGMA section relied on by the County] to form a GSA against the
9 wishes of agencies within their jurisdiction.” Letter from T. Ravazzini, Deputy Director DWR, to
10 C. McKee, Monterey County Administrative Officer at 2 (Nov. 5, 2019).
11

9.

The Monterey County Respondents cannot invoke Section 10724 in an attempt to

12 become the new GSA for the overlap portion of the Subbasin for many reasons, including:
13

(A)

Monterey County is disqualified from taking these actions because it is

14 “creating and/or contributing” to the MGSA/SVBGSA overlap in the Marina Area in violation of
15 SGMA and of State Water Resources Control Board (“State Board”) SGMA guidance;
16

(B)

Section 10724 does not authorize a county to file a GSA notice for areas

17 covered by multiple GSA notices – rather, it only applies to areas where no GSA claims SGMA
18 management authority;
19

(C)

Monterey County’s decision to invoke Section 10724 would unlawfully

20 circumvent the robust requirements in SGMA for local agency coordination and for later
21 resolution of GSP disputes, none of which have been completed yet; and
22

(D)

SGMA provides a 90-day waiting period before a GSA can become

23 “exclusive” for an area. As a result, Monterey County cannot legally become the “exclusive
24 GSA” for the Marina Area and resolve the overlap in time to submit a GSP before SGMA’s
25 January 31, 2020 deadline for this Subbasin. Thus, even if the County had any authority to
26 become the exclusive GSA for the overlap area (which it does not), the County’s claimed rationale
27 of ensuring that the Subbasin can meet SGMA’s January 31, 2020 deadline does not apply.
28
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1 catastrophic consequences for Petitioners City of Marina and MGSA by unlawfully divesting
2 MGSA of its SGMA jurisdiction just as it is approving and submitting its GSP by the January 31,
3 2020 SGMA deadline. The City and MGSA have a long history of groundwater management in
4 the Marina Area and have spent considerable time, money (over $300,000 in consultant fees) and
5 effort to prepare and file their GSP with DWR by the January 31, 2020 deadline. If the unlawful
6 scheme by the Monterey County Respondents and SVBGSA Parties set forth herein is not
7 nullified and enjoined by the Court, the City of Marina and MGSA are in imminent danger of
8 losing their GSA status, of being barred from submitting their GSP to DWR, and of in fact having
9 their GSP invalidated in its entirety.
10
11

PARTIES
11.

Petitioner and Plaintiff City of Marina (“City” or “Marina”) is a municipal

12 corporation organized and existing under the laws of the State of California. The City is a racially
13 diverse, working-class community of about 21,000 citizens located along the central coast of
14 California within Monterey County, California.
15

12.

Petitioner and Plaintiff Marina Groundwater Sustainability Agency (“MGSA”) is a

16 Groundwater Sustainability Agency (“GSA”) that was duly formed by the City of Marina under
17 California’s Sustainable Groundwater Management Act, Water Code §§ 10720, et seq.
18 (“SGMA”). The Marina City Council is the governing body of MGSA. As a GSA, MGSA has
19 authority to “[c]ommence, maintain, intervene in, defend, compromise, and assume the costs and
20 expenses of any and all actions and proceedings.” Water Code § 10726.2(f).
21

13.

Respondent and Defendant County of Monterey (“County”) is political subdivision

22 of the State of California.
23

14.

Respondent and Defendant Monterey County Board of Supervisors (“County

24 Board”) is the duly elected legislative body for the County of Monterey. In this capacity, the
25 County Board has responsibility for making decisions on behalf of the County arising under or
26 relating to SGMA. Respondents County and County Board shall sometimes be collectively
27 referred to herein as “Monterey County Respondents.”
28
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1 Agency (“MCGSA”) is a GSA which the Monterey County Respondents purported to form by a
2 resolution on December 11, 2019.
3

16.

Respondent and Defendant California Department of Water Resources (“DWR”) is

4 a California state agency, governed by and responsible for the implementation of certain portions
5 of SGMA at issue in this litigation.
6

17.

Respondent and Defendant Karla Nemeth is the Director of DWR and is sued

7 herein in her official capacity. DWR and Karla Nemeth shall sometimes be collectively referred
8 to herein as the “DWR Respondents.”
9

18.

Petitioners are unaware of the names and capacities of Respondents and Defendants

10 Does 1 through 25, inclusive, and Petitioners will amend this Petition to insert their true names
11 and capacities when Petitioners have ascertained them. Petitioners are informed and believe, and
12 on that basis allege, that these Respondents/Defendants are in some way responsible for the acts,
13 omissions and events alleged in this Petition. Accordingly, Petitioners sue Does 1 through 25 in
14 such fictitious names.
15

19.

Real Party in Interest Salinas Valley Basin Groundwater Sustainability Agency

16 (“SVBGSA”) is a joint powers agency formed under California law by the County and other
17 public agencies to act as a GSA under SGMA.
18

20.

Real Party in Interest Board of Directors of the SVBGSA (“SVBGSA Board”) is

19 the governing body of SVBGSA. SVBGSA and SVBGSA Board shall sometimes be collectively
20 referred to herein as “SVBGSA Parties.”
21

21.

Petitioners are unaware of the names and capacities of Real Party in Interest Does

22 26 through 50, inclusive, and Petitioners will amend this Petition to insert their true names and
23 capacities when Petitioners have ascertained them. Petitioners are informed and believe, and on
24 that basis allege, that these Real Parties in Interest may have interests directly affected by the
25 outcome of this Petition. Accordingly, Petitioners name Does 26 through 50 as Real Parties in
26 Interest in such fictitious names.
27

22.

Petitioners are informed and believe, and on that basis allege, that at all times

28 herein, each Respondent/Defendant identified in paragraphs 13 through 18 herein was the agent,
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1 employee, servant, alter ego and/or representative of each of the other Respondents/Defendants,
2 and was acting within the course and scope of such relationship. The Respondents/Defendants
3 identified in paragraphs 13 through 18 herein shall sometimes be collectively referred to herein as
4 “Respondents.”
5
6

JURISDICTION AND VENUE
23.

This Court has subject matter jurisdiction of the Petition pursuant to, among other

7 laws, Article VI, Section 4 of the California Constitution, California Code of Civil Procedure
8 Sections 32.5, 1060, 1086, and 1094.5 and/or 1085, California Water Code (“Water Code”)
9 Sections 10725.2(a), 10726.2, and 10726.6(e), and other applicable legal authorities.
10

24.

Venue is appropriate in this Court pursuant to California Code of Civil Procedure

11 Sections 392(a), 393, 394 and 395 because the real property at issue in the litigation is located in
12 this County, one Respondent/Defendant is the County itself, the causes of action arose in this
13 County, the City of Marina is located in this County, and some Respondents/Defendants reside in
14 this County.
15

GENERAL ALLEGATIONS

16 Sustainable Groundwater Management Act
17

25.

In 2014, the California Legislature enacted SGMA, which is the first California law

18 that comprehensively regulates groundwater. Water Code §§ 10720, et seq. SGMA became
19 effective on January 1, 2015.
20

26.

Among its purposes, SGMA is designed (1) to “provide for the sustainable

21 management of groundwater basins;” (2) to “enhance local management of groundwater;” and
22 (3) to “manage groundwater basins through the actions of local governmental agencies to the
23 greatest extent feasible, while minimizing state intervention to only when necessary to ensure that
24 local agencies manage groundwater in a sustainable manner.” Id. §§ 10720.1(a), (b) and (h).
25

27.

To achieve this local management of groundwater, SGMA creates a process in

26 which local agencies create GSAs to manage groundwater in basins and subbasins. See id.
27 § 10723.
28
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1 of GSAs for each medium or high priority basin in California. Id. §§ 10727 and 10721(b). A GSP
2 for a basin or subbasin can be a single plan prepared by one GSA, or a single plan implemented by
3 multiple GSAs, or multiple plans implemented by multiple GSAs and “coordinated pursuant to a
4 single coordination agreement that covers the entire basin.” Id.
5

29.

The basin at issue in this action is known as the 180/400 Foot Aquifer Subbasin

6 (“Subbasin”), which is a subbasin of the Salinas Valley Groundwater Basin. The Subbasin is
7 extremely large, covering 132 square miles extending southeast from Monterey Bay to the City of
8 Gonzales. The Subbasin has been categorized by DWR as a “high-priority” basin for purposes of
9 SGMA and as one of only 21 “critically overdrafted” basins in California. DWR, Bulletin 118
10 Groundwater Basins Subject to Critical Conditions of Overdraft (Feb. 11, 2019); see also Water
11 Code § 10720.7(a). Because the Subbasin is critically overdrafted, one or more GSPs to manage
12 the Subbasin must be developed and submitted by GSAs to DWR by January 31, 2020.
13 Management Of The 180/400 Foot Aquifer Subbasin
14

30.

A number of local agencies formed GSAs and claimed authority to manage

15 groundwater in all or a portion of the Subbasin. These include:
16

(A)

On or about February 24, 2017, DWR posted the notice of Marina Coast

17 Water District (“MCWD”) that it had formed the Marina Coast Water District GSA (“MCWD
18 GSA”) to manage several portions of the Subbasin, including areas within the City of Marina;
19

(B)

On or about April 27, 2017, DWR posted the notice of SVBGSA to manage

20 most of the Subbasin, and this notice created an overlap with Subbasin areas previously claimed
21 by MCWD;
22

(C)

On April 26, 2018, DWR posted the notice of the City of Marina that it had

23 formed MGSA to manage groundwater in the Marina Area, which is the portion of the Subbasin
24 underlying the City of Marina not covered by MCWD GSA. A true and correct copy of this notice
25 and document packet is enclosed herewith as Exhibit “1” and incorporated herein by reference.
26

31.

SGMA contemplates that, in some geographic areas, it is likely that multiple local

27 agencies will form GSAs to manage groundwater in all or part of a basin. If the multiple agencies
28 each claim a different portion of a basin, they can each manage the basin so long as they enter into
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1 a coordination agreement to govern their separate implementation of GSPs. If multiple local
2 agencies file overlapping claims to part or all of a basin, there are processes set forth in SGMA to
3 resolve these differences. Thus, SGMA requires GSAs “intending to develop and implement
4 multiple groundwater sustainability plans” to “coordinate with other agencies preparing a
5 groundwater sustainability plan within the basin.” Water Code § 10727.6. The GSAs must
6 “jointly submit” their GSPs with a coordination agreement “to ensure the coordinated
7 implementation of the groundwater sustainability plans for the entire basin.” Id. § 10733.4(b); see
8 also Cal. Code Regs., tit. 23, § 357.
9

32.

There is also a SGMA process by which one agency can become the “exclusive

10 GSA” for a basin. Water Code Section 10723.8 provides that, when a GSA provides notice of its
11 intent to be the GSA for all or part of a basin, the decision to be a GSA “shall take effect” 90 days
12 after DWR posts the notice only if no other local agency submits a GSA notification in all or a
13 portion of the same area. Since MCWD filed the first notice, SVBGSA filed a second overlapping
14 notice, and MGSA filed a third overlapping notice, none of these GSA notices took effect within
15 the meaning of Section 10723.8. Moreover, none of these GSA notices has been withdrawn.
16 Marina Groundwater Sustainability Agency
17

33.

MGSA was validly formed in full compliance with SGMA. On March 20, 2018,

18 the Marina City Council adopted a resolution forming MGSA to “undertake sustainable
19 groundwater management within the portion of the Salinas Valley Ground Water Basin 180/400
20 Foot Aquifer Subbasin within the City and outside of the Marina Coast Water District service
21 area.” On April 16, 2018, MGSA properly filed a notice of its GSA formation with DWR
22 pursuant to Water Code Section 10723.8. See Exhibit “1.” DWR duly accepted and posted
23 MGSA’s notice of GSA formation on its SGMA Portal on April 26, 2018.
24

34.

On July 31, 2019, pursuant to Water Code Section 10727.8(a) and with the explicit

25 encouragement and support of DWR Staff, MGSA filed an initial notification of intent to prepare
26 a GSP for its jurisdictional area. This notice provides a written statement describing the manner in
27 which interested parties may participate in the development and implementation of the GSP and
28 contains the other required elements for this initial notice. MGSA also provided the notice to all
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1 required persons. A true and correct copy of this notice is enclosed herewith as Exhibit “2” and
2 incorporated herein by reference.
3

35.

MGSA is in the final stage of completing its GSP. It published its Draft GSP for

4 public review and comment on October 8, 2019, and it accepted comments on the Draft GSP for a
5 45-day comment period ending on November 25, 2019. Responses to comments received on this
6 Draft GSP are being prepared, and the Final GSP will be presented to MGSA for approval in
7 January 2020. MGSA’s Final GSP is on track to be completed and submitted to DWR by
8 SGMA’s January 31, 2020 deadline.
9 Coordination Agreement Negotiations
10

36.

At the same time that MGSA decided to prepare a GSP for its jurisdictional area,

11 MGSA approached SVBGSA regarding entry into a coordination agreement. MGSA held a
12 meeting with SVBGSA Staff and Monterey County Counsel Charles McKee (representing
13 SVBGSA) on July 30, 2019 to discuss the terms of a coordination agreement. The SVBGSA
14 attendees indicated that they were willing to recommend entering into a coordination agreement
15 with MGSA, subject to approval by the SVBGSA Board, and they recommended that MGSA use
16 a coordination agreement template previously utilized by SVBGSA.
17

37.

MGSA prepared a coordination agreement between the two GSAs using the

18 SVBGSA template (“Coordination Agreement”). The Marina City Council, on behalf of MGSA,
19 approved the Coordination Agreement on August 20, 2019 and instructed City Staff to convey it
20 to SVBGSA for review and approval. A true and correct copy of the City Council Resolution,
21 with Coordination Agreement, approved by the City Council is enclosed herewith as Exhibit “3”
22 and incorporated herein by reference. City Staff transmitted the approved agreement to SVBGSA
23 Staff on August 21, 2019. This Coordination Agreement explicitly authorized MGSA to
24 implement its own GSP in the Marina Area.
25

38.

SVBGSA Staff informed MGSA that they supported SVBGSA’s approval of this

26 Coordination Agreement. Consistent with this position, SVBGSA Staff prepared a Staff Report
27 for the SVBGSA Executive Committee meeting on August 22, 2019 in which Staff summarized
28 its view of the overlap situation and recommended that SVBGSA approve the Coordination
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1 Agreement already approved by MGSA. A true and correct copy of this Staff Report (without
2 attachments) is enclosed herewith as Exhibit “4” and incorporated herein by reference.
3

39.

The question of whether the proposed MGSA/SVBGSA Coordination Agreement

4 should be approved was an agenda item for the SVBGSA Board at its meeting on September 12,
5 2019. SVBGSA Staff prepared a revised Staff Report for this meeting, in which Staff passed
6 along the recommendation of the Executive Committee that SVBGSA defer approval of the
7 Coordination Agreement and instead aggressively explore a strategy of having the County
8 becoming the exclusive GSA for the Marina Area and thereby divest MGSA of jurisdiction. The
9 Staff Report also reported: “Staff confirmed with DWR representatives on August 22, 2019 that
10 DWR intends to stand behind the MGSA as having the right to be a GSA, as needing to develop a
11 GSP and needing to work with the SVBGSA to resolve overlaps.” The SVBGSA Board endorsed
12 the Executive Committee’s strategy. A true and correct copy of this Staff Report (without
13 attachments) is enclosed herewith as Exhibit “5” and incorporated herein by reference.
14

40.

Thereafter, the SVBGSA Parties essentially refused thereafter to continue

15 negotiating or considering a coordination agreement with the City and MGSA.
16 The Current Dispute
17

41.

In September 2019, SVBGSA began executing its role in the unlawful plan to

18 divest Petitioners of their SGMA rights as summarized in paragraph 5 herein. These actions
19 included ending negotiations on the Coordination Agreement with MGSA, requesting its affiliate
20 agency, the County, to file a notice to become the new exclusive GSA solely for the Marina Area
21 using Water Code Section 10724, and having the County adopt SVBGSA’s GSP for the Marina
22 Area, thereby eliminating the City and MGSA’s authority and GSP completely in favor of
23 SVBGSA’s management and GSP.
24

42.

The County was the moving force behind SVBGSA’s formation and even “pushed

25 for the establishment of the Joint Powers Authority” (“JPA”). SVBGSA Minutes at 2 (Sept. 19,
26 2019). Section 10.4 of the JPA Agreement for SVBGSA shows that the County has provided
27 almost 60% of all initial funding for SVBGSA during the 2017–19 period, totaling $1.34 million.
28 Monterey County is a member of SVBGSA, and the County Administrative Officer is designated
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1 as the official County representative to SVBGSA. Exhibit A to SVBGSA’s Joint Powers
2 Authority Agreement.
3

43.

The County played an integral role in the development of SVBGSA’s GSP. The

4 Monterey County Counsel’s office has served as the attorney for SVBGSA as it filed GSA and
5 GSP notices, as it prepared the SVBGSA Draft GSP, and as it negotiated a coordination agreement
6 with MGSA. This is the same GSP that the County’s resolution seeks to adopt after MCGSA is
7 designated as the exclusive GSA for the Marina Area.
8

44.

This dispute centers on the Monterey County Respondents’ misuse of Section

9 10724 of SGMA. This Section provides that, if there is an area within a high priority basin “that
10 is not within the management area of a groundwater sustainability agency, the county within
11 which that unmanaged area lies will be presumed to be the groundwater sustainability agency for
12 that area.” Water Code § 10724(a) (emphasis added). This section is explicitly designed to
13 provide a default GSA (a county) when no GSA asserts management jurisdiction over a basin area
14 so that there is no gap in local SGMA management authority. Section 10724 is intended to apply
15 in a ministerial manner when these gaps exist. As reflected in SGMA’s legislative history, this
16 presumptive jurisdiction of a county only applies when no GSA claims management jurisdiction,
17 not when multiple local GSAs claim management jurisdiction. Indeed, the Legislature intended
18 Section 10724 to apply “in the case of an area where no local agency has assumed management.”
19 S. Rules Comm., Floor Analysis on S.B. 11168 at 4 (Aug. 29, 2014) (emphasis added). Thus, the
20 Legislature linked this provision to whether a local agency has acted to assume management over
21 an area – not whether the local agency has become the exclusive GSA. In the current situation, the
22 Monterey County Respondents are unlawfully trying to utilize Section 10724 as a weapon to
23 displace MGSA for the benefit of its close affiliate.
24

45.

In September 2019, DWR specifically advised both SVBGSA and the County (in

25 an SVBGSA meeting attended by the County Administrative Officer), not to take this action as
26 contemplated. A DWR representative explained DWR’s position at the September 19, 2019
27 SVBGSA Advisory Committee meeting, stating to SVBGSA that:
28
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1

become the GSA for the unmanaged area and enter into a
coordination agreement. The cleaner approach is if Monterey
County decides there is an overlap and becomes the GSA for the
entire 180/400 Subbasin. They can become the GSA for only
Marina if they do not create the GSA with the intent to take over
Marina’s portion. You can resolve the overlap and trust Marina will
timely submit their Plan. If the Plan is determined to be insufficient
during the two-year review, the Water Board could determine the
entire Subbasin to be insufficient. He expects legal fights if
Monterey County takes over the Subbasin. Mr. Berg referenced the
determination that Kern County had created their overlap
conflict, and they were prevented from becoming the GSA as a
result.

2
3
4
5
6
7
8

*

9

*

*

Tom Berg stated that during the telephone conversation with Mr.
Nordberg, DWR, it was suggested that the cleaner approach is for
Monterey County to become the GSA for the entire basin. If the
County becomes the GSA only for Marina, it is no longer
ministerial in terms of taking out Marina instead of just trying to
clear the overlap.

10
11
12
13

A true and correct copy of the minutes of this meeting posted on SVBGSA’s website are

14 attached hereto as Exhibit “6” and incorporated herein by reference.
15

46.

This DWR guidance to the Monterey County Respondents and SVBGSA Parties

16 regarding SGMA Section 10724 provided very important limitations on its use. First, DWR
17 informed SVBGSA and the County that the County cannot “create the GSA with the intent to take
18 over Marina’s portion.” Second, the County should take over the entire basin, not just the Marina
19 Area, because it is no longer “ministerial” but rather only for “taking out Marina.” Third, the
20 County could “remove itself from SVBGSA” and take over just the Marina Area. As explained
21 below, the County completely disregarded this guidance in its December 11, 2019 Resolution.
22 Contrary to the DWR guidance, the Monterey County Respondents created the new GSA with the
23 express intent to eliminate the City and MGSA, they attempted to take over only the Marina Area
24 (not the entire basin), and they did not take action to withdraw as a member of SVBGSA before
25 creating the new GSA.
26

47.

On December 11, 2019, to implement its part of the scheme to displace MGSA as

27 the GSA for the Marina Area and to install SVBGSA to manage the area using the SVBGSA GSP,
28 the Monterey County Respondents adopted Resolution No. 19-171. This Resolution purports to
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1 form MCGSA to be the GSA for the Marina Area, to direct County Staff to take actions to
2 implement its jurisdiction, and to affirm the intent to have SVBGSA’s management and GSP
3 govern for the Marina Area. A true and correct copy of this Resolution is attached hereto as
4 Exhibit “7” and incorporated herein by reference.
5

48.

Between December 12, 2019 and December 16, 2019, County Staff sent written

6 notice to DWR of the formation of the new GSA, along with other associated documents.
7

49.

On or about December 18, 2019, DWR accepted the County notice and posted it on

8 the SGMA Portal website. DWR also took the further action of immediately designating the
9 County as the exclusive GSA for the Marina Area, thereby apparently purporting to waive the
10 applicable 90-day waiting period requirement. A true and correct “screen shot” of this portion of
11 the SGMA Portal, taken on December 23, 2019, is attached hereto as Exhibit “8” and incorporated
12 herein by reference.
13 Groundwater Sustainability Plan Context
14

50.

The City of Marina has a 25-year track record in taking action to protect

15 groundwater now under MGSA’s jurisdiction in the Marina Area (sometimes referred to as the
16 “CEMEX Property”). For example, in 1996, the City entered into an extensive Annexation
17 Agreement and Groundwater Mitigation Framework for Marina Area Lands (“Annexation
18 Agreement”) with several other parties, including the CEMEX Property owner. The expressed
19 purpose of the Annexation Agreement is “to help reduce seawater intrusion and protect the
20 groundwater resource and preserve the environment of the Salinas River Groundwater Basin
21 through voluntary commitments by the Parties to limit, conserve and manage the use of
22 groundwater from the Salinas River groundwater basin. . . .” The groundwater extraction
23 conditions imposed on the CEMEX Property were one main focus of the Annexation Agreement.
24

51.

The City also worked closely with the California Coastal Commission and the State

25 Lands Commission in a series of combined enforcement actions in 2016-17 to end the long-time
26 sand mining operation on the CEMEX site by December 31, 2020. After decades of efforts to end
27 this environmentally destructive use, this termination was achieved through a settlement approved
28 by all three agencies. In addition to terminating this mining use at the end of 2020 and gaining
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1 full restoration of the site, the settlement requires the CEMEX Property owner to transfer the
2 entire site at a reduced purchase price to a non-profit organization or government entity approved
3 by the Coastal Commission and the City of Marina. As part of this conveyance, a deed restriction
4 will be put in place to protect the CEMEX Property and limit its potential uses to public access,
5 conservation, low-impact passive recreation, and public education.
6

52.

Thus, the City’s creation of MGSA and MGSA’s preparation of a GSP to govern

7 the sustainable management of groundwater in the Marina Area is a continuation of its
8 groundwater management work over many years for this site. MGSA expects to timely file a GSP
9 with DWR that fully complies with the groundwater sustainability requirements of SGMA and
10 results in effective and sustainable groundwater management of the Marina Area for many years.
11

53.

Since the City of Marina and its residents depend entirely on groundwater

12 resources in the Subbasin and the adjacent Monterey Subbasin, sustainable management of the
13 Subbasin is an issue of critical importance to the City’s livelihood. To protect these interests, the
14 City formed MGSA to prepare a GSP for a key coastal area within the City of Marina’s
15 jurisdiction that has ramifications for the Subbasin as a whole. MGSA’s locally-focused GSP
16 seeks to ensure sustainable groundwater management in the Marina Area, support regional efforts
17 to address seawater intrusion and other undesirable results, and return the Subbasin to sustainable
18 groundwater management.
19

54.

In contrast, SVBGSA’s GSP is a regional approach to the management of the

20 Subbasin, which is primarily oriented to protect the interests of the agricultural producers north of
21 the Salinas River and inland from the coastal region. SVBGSA’s GSP fails to incorporate recent
22 studies by a Stanford University research team and others, based on state-of-the-art airborne
23 electromagnetic (“AEM”) techniques, that have resulted in three-dimensional maps and cross24 sections of the Subbasin groundwater. These studies form the best scientific information on the
25 Subbasin and reveal that groundwater conditions in the nearshore area of the Subbasin addressed
26 by MGSA’s GSP are more complex and dynamic than previously thought. MGSA’s GSP uses
27 this and other information to identify the local management actions necessary to protect water
28 supplies from drawdown or further seawater intrusion.
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1

55.

In addition to protecting the City’s water supply from seawater intrusion, MGSA’s

2 GSP addresses other issues of local concern overlooked by SVBGSA’s GSP. Those issues
3 include: (1) managing the Dune Sand Aquifer as a principal aquifer; (2) protecting wetlands and
4 vernal pools in and around Marina that are interconnected with, and sustained by, groundwater; (3)
5 considering state and federal protections for habitats and species; and (4) including an adequate
6 monitoring network in the coastal portion of the Subbasin. Instead, the County’s proposed
7 “takeover” of the MGSA will perpetuate a lack of management of groundwater resources in this
8 area by failing to protect local beneficial uses and users of groundwater in favor of the policy
9 preferences of a select group of inland agricultural users.
10
11

STANDING, EXHAUSTION OF REMEDIES AND RIPENESS
56.

The City and MGSA have a direct and substantial beneficial interest in the full and

12 complete compliance of all Respondents with SGMA and with any other applicable law in making
13 the decisions and taking the actions identified in this Petition.
14

57.

The City protects the rights and interests of its citizens in groundwater. Pursuant to

15 SGMA, the City had the right to form MGSA to manage groundwater in the Marina Area. See
16 Water Code § 10723(a). MGSA, as a GSA, is invested with a full range of powers and authorities
17 set forth in Chapter 5 of SGMA, Water Code Sections 10725 through 10726.9, including the
18 power “to provide the maximum degree of local control and flexibility consistent with the
19 sustainability goals” of SGMA. Id. § 10725(b)(emphasis added).
20

58.

The City and MGSA appeared at the public hearing held by the Monterey County

21 Respondents on December 11, 2019 and provided oral and written evidence and testimony in
22 opposition to the proposed adoption of Resolution No. 19-171. A true and correct copy of the
23 written comments delivered by the City and MGSA at the hearing are enclosed herewith as
24 Exhibit “9” and incorporated herein by reference. The Petitioners thereby exhausted their
25 administrative remedies relating to this decision.
26

59.

The City and MGSA also advised DWR in a letter dated October 21, 2019 of their

27 opposition to the potential County “takeover” of MGSA’s jurisdictional area. A true and correct
28 copy of this letter is enclosed as part of Exhibit “9” and incorporated herein by reference.
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1 Petitioners have no other administrative remedies available to challenge the DWR Respondents’
2 actions at issue in this Petition.
3

60.

The issues set forth in this Petition are ripe for adjudication by the Court.

4

61.

Petitioners have no plain, speedy or adequate legal remedy, as no legal remedy

5 other than the requested writs of mandate are available that would direct Respondents to
6 invalidate, rescind or vacate the unlawful actions and decisions taken by Respondents at issue in
7 this Petition.
8

FIRST CAUSE OF ACTION

9

(Petition for Writ of Mandate Against Monterey County Respondents and MCGSA)

10

62.

Petitioners reallege and incorporate herein by reference each and every allegation

11 contained in paragraphs 1 through 61 of this Petition.
12

63.

SGMA requires that, before deciding to become a GSA and after publication of

13 notice, a local agency must hold a public hearing in the county or counties overlying the basin.
14 Water Code § 10723(b).
15

64.

On December 11, 2019, the Monterey County Respondents held a public hearing

16 and adopted Resolution No. 19-171, in which, among other things, they: (1) purported to form a
17 GSA (now known as MCGSA) for the Marina Area; (2) authorized and directed County Staff to
18 file a notice of GSA formation with DWR; and (3) authorized and directed County Staff to “take
19 any such additional actions that may be necessary and appropriate to effectuate the County’s
20 decision to be the GSA for” MGSA’s jurisdictional area. See Exhibit “7” herein.
21

65.

In Resolution No. 19-171, the Monterey County Respondents also adopt “findings”

22 that (1) “after the SVBGSA GSP prepared for the 180/400 Subbasin, is finalized, the County
23 intends to adopt this GSP for the management of” the MGSA jurisdictional area; and (2) “the
24 County intends to enter into an agreement with the SVBGSA wherein the County, as the GSA for
25 the [Marina Area], will delegate SGMA management of such areas to the SVBGSA pursuant to
26 the SVBGSA’s GSP for the entire 180/400 Subbasin.” Id.
27

66.

On or about December 12, 2019, pursuant to these directions, County Staff filed the

28 County’s notice of GSA formation and began filing related documents with DWR.
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1

67.

The Monterey County Respondents proceeded in excess of their jurisdiction,

2 prejudicially abused their discretion, acted arbitrarily and capriciously, and otherwise violated
3 SGMA by adopting Resolution No. 19-171 for the following reasons, among others:
4

(A)

Water Code Section 10724, which the County cites as the legal basis for the

5 actions embodied in the Resolution, is inapplicable to this situation because it only applies where
6 there is an area within a high or medium priority basin “that is not within the management area of”
7 a GSA. In this case, the Marina Area is within the management area of both MGSA and
8 SVBGSA. Accordingly, the County lacks any legal authorization for this action and its finding
9 that Section 10724 authorizes this action does not support the MCGSA formation decision.
10

(B)

Since the County is creating and/or contributing to the overlap, through its

11 close, symbiotic relationship with SVBGSA, it is barred from invoking Section 10724. A county
12 cannot invoke Section 10724 if it “is creating or contributing to the [GSA] overlap.” State Board,
13 Frequently Asked Questions on GSAs, at 3 (Nov. 22, 2017). In the State Board’s limitation on
14 Section 10724 prevents counties that contribute to overlapping areas from circumventing SGMA’s
15 GSA collaboration requirements. SGMA itself only contemplates that a county be disinterested
16 and independent when utilizing Section 10724. Here, the County is indisputably contributing to
17 the GSA overlap as a member, majority funder, and architect of SVBGSA and its GSP. Indeed,
18 the Monterey County Respondents are transparently acting as the agent, alter ego and
19 representative of the County’s affiliate agency SVBGSA. As a result, SGMA itself and the State
20 Board’s limitation precludes the County’s proposed resolution, which weaponizes Section 10724
21 in an attempt to install its affiliate’s GSP and disregard a properly-formed GSA with groundwater
22 jurisdiction over the MGSA Subbasin area.
23

(C)

Monterey County’s Resolution fatally undermines SGMA’s required GSA

24 collaboration and resolution processes for GSA “overlap” situations. SGMA establishes a specific
25 process for GSAs who file overlapping notices to coordinate and submit a joint GSP or set of
26 GSPs. See Cal. Water Code §§ 10727.6 and 10733.4(b). The Water Code likewise provides a
27 process for resolving disputes if GSAs fail to coordinate and submit joint GSPs for a critically
28 overdrafted basin by the January 31, 2020 deadline. In that situation, the State Board can
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1 designate that basin as “probationary.” Id. §§ 10735.2(a)(2) and 10735.2(a)(3) (providing that the
2 State Board can also make a probationary designation after finding that a GSP is inadequate). The
3 State Board must give the local agencies or GSAs “180 days to remedy the deficiency,” and “[t]he
4 board may appoint a mediator or other facilitator . . . to assist in resolving disputes, and identifying
5 and implementing actions that will remedy the deficiency.” Id. § 10735.4(a). This provision
6 covers disagreements over overlapping portions of the basin. The Resolution unlawfully attempts
7 to override and circumvent these required SGMA procedures.
8

(D)

The County’s Resolution is part of an improper attempt by the Monterey

9 County Respondents and the SVBGSA Parties to circumvent SGMA’s local agency coordination
10 requirements and implement the SVBGSA GSP. The sole intention of Monterey County in
11 adopting Resolution 19-171 is to “take out” MGSA as a GSA, turn over management of the
12 MGSA area to SVBGSA, and invalidate MGSA’s GSP in favor of SVBGSA’s GSP. Notably, in
13 adopting SVBGSA’s GSP, rather than MGSA’s GSP or a GSP prepared by the MCGSA, the
14 County’s Resolution fails to even consider adopting any part of MGSA’s GSP, to address
15 management gaps in SVBGSA’s GSP identified by MGSA, or to provide any justification
16 whatsoever for adopting SVBGSA’s GSP. The County’s Resolution lacks any findings to support
17 the adoption of SVBGSA’s GSP for the overlap area. Rather, the Resolution is no more than a
18 contrived device to trump the City and install the County’s affiliate agency as the groundwater
19 manager.
20

(E)

The Resolution is not supported by its findings, and the findings are not

21 supported by the evidence. The Monterey County Respondents have made at least three major
22 errors in the findings. First, the Resolution finds that Section 10724 authorizes a county in this
23 situation to take over the Marina Area, which is legally incorrect for the reasons stated above.
24 Second, the Resolution asserts that Marina’s GSA notice was “late-filed,” which is untrue as the
25 County has been repeatedly informed by DWR. Third, the Resolution asserts that since the
26 SVBGSA Parties filed their GSA notice before Marina, it could not be “causing or contributing”
27 to the overlap. However, the applicable test is not based on which GSA filed its notice first.
28 Rather, it is based on the factors discussed in subsection (B) above involving the County
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1 motivation for the filing and its close relationship with a local agency involved in the GSA
2 overlap, which clearly disqualify the County here from even attempting to utilize Section 10724.
3

68.

County Staff, at the direction of the Monterey County Respondents, implemented

4 the decisions made in Resolution No. 19-171 by preparing and filing the GSA notice, by filling
5 out the SGMA Portal GSA information, and by taking other actions that are ineffective, null and
6 void because they arise solely from the Resolution, which was unlawfully adopted and ineffective.
7

69.

In adopting Resolution No. 19-171 and directing the subsequent associated actions,

8 Monterey County has acted without legal authority, exceeded its jurisdiction, acted in an arbitrary
9 and capricious manner, and violated the requirements of SGMA. The future actions announced in
10 the County Resolution – including MCGSA’s entry into a coordination agreement with SVBGSA
11 and adoption of the Final SVBGSA GSP for the Marina Area – are also illegal.
12

70.

Petitioners request that the Court issue a writ of mandate: (A) declaring that

13 Resolution No. 19-171 is null and void and directing the Monterey County Respondents to set
14 aside and vacate the Resolution; (B) directing the Monterey County Respondents and MCGSA to
15 refrain from entering into any coordination, cooperation, or other agreement with SVBGSA
16 regarding management of the Marina Area of the Subbasin or from adopting the SVBGSA GSP
17 for, or delegating management authority to SVBGSA for, the Marina Area; and (C) directing the
18 Monterey County Respondents and MCGSA to refrain from taking any other actions to interfere
19 with the efforts of the City and MGSA to exercise their rights and jurisdiction under SGMA for
20 the Marina Area.
21

WHEREFORE, Petitioners pray for relief as hereinafter set forth.

22

SECOND CAUSE OF ACTION

23

(Petition for Writ of Mandate Against DWR Respondents)

24

71.

Petitioners reallege and incorporates herein by reference each and every allegation

25 contained in paragraphs 1 through 70 of this Petition.
26

72.

DWR is provided with only limited authority to take actions under SGMA.

27 Instead, SGMA relies primarily upon local agency management and coordination. The California
28 Legislature has strongly discouraged intervention by State agencies, except in extremely rare
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1 circumstances delineated in SGMA. As SGMA reflects, the Legislature intended “[t]o manage
2 groundwater basins through the actions of local governmental agencies to the greatest extent
3 feasible, while minimizing state intervention to only when necessary to ensure that local agencies
4 manage groundwater in a sustainable manner.” Water Code § 10720.1(h).
5

73.

DWR has no authority to strip a GSA of its jurisdictional area by installing a

6 county as an exclusive GSA over the objections of an existing GSA. Neither SGMA nor any duly
7 adopted SGMA regulations provide DWR with this authority. Instead, SGMA provides for a set
8 of processes, which have not yet run their course, for local agencies with overlapping claims to
9 resolve their differences.
10

74.

On or about December 18, 2019, after receiving the County’s written notice of

11 GSA formation and associated documents, the DWR Respondents posted the notice on its SGMA
12 Portal and made the further decision to immediately designate the County as the exclusive GSA
13 for the Marina Area. This action, if upheld, would immediately eliminate MGSA as a GSA for the
14 Marina Area.
15

75.

Water Code Section 10723.8(c) provides that, when a GSA formation notice is

16 submitted, it does not become effective for 90 days after it is posted by DWR. DWR is not given
17 any authority to waive or shorten this notice period.
18

76.

The DWR Respondents are not authorized to declare and post MCGSA as the

19 “exclusive GSA” for the Marina Area in contravention of SGMA. The DWR Respondents have
20 improperly facilitated and implemented the unlawful actions taken by the Monterey County
21 Respondents. Instead, the DWR Respondents should have performed their duties to reject the
22 GSA formation notice filed by the Monterey County Respondents and properly determined that
23 the notice does not meet SGMA legal requirements. The DWR Respondents have been able to
24 perform this duty, but have failed and refused, and continue to fail and refuse, to perform this
25 duty.
26

77.

The DWR Respondents also are not authorized to waive the explicit requirement in

27 Water Code Section 10723.8(c) that a GSA formation notice “shall take effect 90 days after the
28 department posts notice…” Instead of immediately designating MCGSA as the “exclusive GSA”
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1 for the Marina Area, the DWR Respondents should have waited 90 days before taking any action
2 relating to the notice. The DWR Respondents’ actions are plainly intended only to facilitate the
3 County’s effort to become the exclusive GSA for the Marina Area before the January 31, 2020
4 GSP submittal deadline. In attempting to waive the 90-day requirement, the DWR Respondents
5 have acted arbitrarily and capriciously, violated SGMA and exceeded their legal authority.
6

78.

Petitioners request that the Court issue a writ of mandate directing the DWR

7 Respondents to: (A) remove the posting of the County GSA formation notice; (B) remove the
8 designation of the County or MCGSA as the exclusive GSA for the Marina Area; (C) refrain from
9 rejecting or not accepting the GSP for the Marina Area prepared by MGSA that will be submitted
10 to DWR by January 31, 2020; and (D) take any other actions necessary to ensure that the County
11 or MCGSA are not authorized to become a GSA for the Marina Area.
12

WHEREFORE, Petitioners pray for relief as hereinafter set forth.

13

THIRD CAUSE OF ACTION

14

(Complaint for Declaratory Relief Against All Respondents)

15

79.

Petitioners reallege and incorporate herein by reference each and every allegation

16 contained in paragraphs 1 through 78 of this Petition.
17

80.

Petitioners are entitled to a declaratory judgment by the Court regarding the

18 application of SGMA to this factual situation under Code of Civil Procedure Section 1060 and
19 other legal authority. The issues herein are ripe for court adjudication, and the City and MGSA
20 are “beneficially interested” in the underlying facts and issues because the agency decisions and
21 actions at issue directly deprive the City and MGSA of their local groundwater management rights
22 under SGMA.
23

81.

An actual controversy exists between Petitioners and Respondents regarding their

24 respective rights and duties relating to the County’s GSA formation notice and filing and DWR’s
25 subsequent actions that would have the effect of depriving the City and MGSA of their rights to
26 manage groundwater in their jurisdiction under SGMA, and the other matters set forth herein.
27 Petitioners objected in a timely manner in writing and at the hearing on County Resolution No. 1928 171 and they have made their positions on all of these issues known to both the County and DWR
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1 in writing in a timely manner. A judicial declaration is necessary and appropriate at this time so
2 that the parties may ascertain their rights and duties in connection with the matters alleged in this
3 Petition, and to thereby avoid a multiplicity of actions.
4

82.

Petitioners seek a judicial declaration that: (A) the County is not authorized under

5 Water Code Section 10724 or any other SGMA provision to become the exclusive GSA for the
6 Marina Area; (B) because the County is “creating or contributing” to the overlap between
7 SVBGSA and MGSA due to its financial, decisional and legal participation in SVBGSA, and its
8 prohibited intent for adopting Resolution No. 19-171, it is disqualified from acting as a county
9 entitled to utilize Section 10724; (C) the County’s actions in attempting to become the GSA for
10 the Marina Area conflict with, and are not allowed, because they thwart the express provisions in
11 SGMA for resolving such disputes; and (D) the DWR Respondents are barred from taking any
12 actions to recognize, authorize or facilitate the County’s efforts to create an exclusive GSA for the
13 Marina Area, or to reject the GSP that Marina is planning to file in January 2020.
14

WHEREFORE, Petitioners pray for relief as hereinafter set forth.

15
16

PRAYER FOR RELIEF
WHEREFORE, Petitioners pray for judgment against Respondents, and each of them, as

17 follows:
18

1.

On the First Cause of Action against the Monterey County Respondents and

19 MSGSA:
20

(A)

For a peremptory writ of mandate declaring that Resolution No. 19-171 is

21 null and void and directing the Monterey County Respondents to set aside and vacate the
22 Resolution;
23

(B)

For a peremptory writ of mandate directing the Monterey County

24 Respondents (1) to set aside and vacate the Resolution; (2) to refrain from entering into any
25 coordination, cooperation or other agreement with SVBGSA regarding management of the Marina
26 Area of the Subbasin or from adopting SVBGSA’s GSP for, or delegating management authority
27 to SVBGSA for, the Marina Area; and (3) to refrain from taking any other actions to interfere with
28 the efforts of the City and MGSA to exercise their rights and jurisdiction under SGMA for the
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1 Marina Area; and
2

(C)

For appropriate temporary, preliminary and permanent injunctive relief to

3 preserve the status quo, protect Petitioners’ rights, or implement the Court’s decision.
4

2.

5

On the Second Cause of Action against the DWR Respondents:
(A)

For a peremptory writ of mandate declaring that DWR had no authority to

6 accept or post on the GSA Portal website the MCGSA formation notice and that the posting is null
7 and void;
8

(B)

For a peremptory writ of mandate directing the DWR Respondents to: (1)

9 remove the posting of the County GSA formation notice; (2) remove the designation of the County
10 or MCGSA as the exclusive GSA for the Marina Area; (3) refrain from rejecting or not accepting
11 the GSP for the Marina Area prepared by MGSA that will be submitted to DWR by January 31,
12 2020; and (4) take any other actions necessary to ensure that the County or MCGSA are not
13 authorized to become a GSA for the Marina Area; and
14

(C)

For appropriate temporary, preliminary and permanent injunctive relief to

15 preserve the status quo, protect Petitioners’ rights or implement the Court’s decision.
16

3.

On the Third Cause of Action against all Respondents/Defendants, for a judicial

17 declaration that:
18

(A)

The County is not authorized under Water Code Section 10724 or any other

19 SGMA provision to create MCGSA as the exclusive GSA for the Marina Area;
20

(B)

Because the County is “creating or contributing” to the overlap between

21 SVBGSA and MGSA due to its financial, decisional and legal participation in SVBGSA and its
22 prohibited intent in adopting Resolution No. 19-171, it is disqualified from acting as a county
23 entitled to utilize Section 10724;
24

(C)

The County’s actions in attempting to become the GSA for the Marina Area

25 conflict with, and are not allowed, because they thwart the express provisions in SGMA for
26 resolving such disputes; and
27

(D)

The DWR Respondents lack any authority, and are barred from taking, any

28 actions to recognize, authorize or facilitate the County’s efforts to create an exclusive GSA for the
Farella Braun + Martel LLP
235 Montgomery Street, 17th Floor
San Francisco, California 94104
(415) 954-4400
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VERIFIED PETITION FOR WRIT OF MANDATE AND COMPLAINT FOR DECLARATORY
AND INJUNCTIVE RELIEF

1 Marina Area, or to reject MGSA’s GSP.
2

4.

On all Causes of Action:

3

(A)

For Petitioners’ attorneys’ fees and costs of suit incurred herein; and

4

(B)

For such other legal and/or equitable relief as the Court may deem

5 appropriate.
6
7 Dated: December 30, 2019

FARELLA BRAUN + MARTEL LLP

8
9

By:

Paul P. “Skip” Spaulding, III

10
Attorneys for Petitioners and Plaintiffs
CITY OF MARINA and MARINA
GROUNDWATER SUSTAINABILITY
AGENCY

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
Farella Braun + Martel LLP
th
235 Montgomery Street, 17 Floor
San Francisco, California 94104
(415) 954-4400
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VERIFIED PETITION FOR WRIT OF MANDATE AND COMPLAINT FOR DECLARATORY
AND INJUNCTIVE RELIEF

VERIFICATION

1
2

I, Layne P. Long, declare as follows:

3

I am the City Manager of Petitioner City of Marina and am also authorized by the Marina

4
5

City Council to take actions on behalf of Petitioner Marina Groundwater Sustainability Agency.
I have read the foregoing Verified Petition for Writ of Mandate and Complaint for

6 Declaratory and Injunctive Relief and know the contents thereof. The foregoing matters are true
7

of my own personal knowledge, except as to those matters that are stated on information and

8

belief, and as to those matters I believe them to be true.

9

I declare under penalty of perjury under the laws of the State of California that the

10 foregoing is true and correct.
11

Executed on December^, 2019, at

, California.

12
13
By:

14

Layne/P. Long
\

15
16
17
18
19
20
21
22
23
24
25
26
27
28
Farclla Braun » Mattel 11 v
2^5 Montgomery Sircci. 17 1 Floor
San Francisco. California 94104
(415) 954-4400
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EXHIBIT 1

Data Sources:
DWR Groundwater Information Center Interactive Map Application:
https://gis.water.ca.gov/app/gicima/
County of Monterey GIS Mapping & Data: http://www.co.monterey.ca.us/government/
departments-i-z/information-technology/gis-mapping-data
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Proposed City of Marina Groundwater Sustainability Agency
Proposed City of Marina GSA (overlaps existing SVBGSA)
Existing Salinas Valley Basin GSA

F

Existing Marina Coast Water District GSA
Bulletin 118 Groundwater Basin Boundary
City of Marina Limits

0

±

1,500

3,000
Feet

1 inch = 3,000 feet

Source: Esri, DigitalGlobe, GeoEye, Earthstar Geographics, CNES/Airbus
DS, USDA, USGS,
AeroGRID,
IGN,2018
and the GIS User Community
Map
Date: April

EXHIBIT 2

EXHIBIT 3

RESOLUTION NO. 2019-88
APPROVING A COORDINATION AGREEMENT BETWEEN THE MARINA
GROUNDWATER SUSTAINABILITY AGENCY AND THE SALINAS VALLEY BASIN
GROUNDWATER SUSTAINABILITY AGENCY FOR THE PREPARATION OF
GROUNDWATER SUSTAINABILITY PLANS IN ACCORDANCE WITH THE
SUSTAINABLE GROUNDWATER MANAGEMENT ACT, AND; AUTHORIZING CITY
MANAGER TO EXECUTE THE PUBLIC IMPROVEMENT AGREEMENT ON BEHALF OF
THE CITY SUBJECT TO FINAL REVIEW AND APPROVAL BY THE CITY ATTORNEY
WHEREAS, the Sustainable Groundwater Management Act of 2014, Water Code Sections 10720 —
10736.6 ("SGMA") was signed into law on September 16, 2014; and
WHEREAS, on March 20th, 2018, the City Council of the City of Marina held a public hearing and
passed Resolution 2018-25 forming the Marina Groundwater Sustainahility Agency (MGSA) to
undertake sustainable groundwater management within the portion of the Salinas Valley Ground
Water Basin 180/400 Foot Aquifer Subbasin within the City; and
WHEREAS, SOMA requires that each California groundwater subbasin be managed by a single
Groundwater Sustainability Agency ("GSA") or by a combination of GSAs and that such
management be implemented pursuant to an approved Groundwater Sustainability Plan (GSP), or
multiple coordinated GSP's, as the case may be; and
WHEREAS, the MGSA is required to assess the conditions in its local subbasin and to adopt a
locally-based SGMA-compliant GSP for the critically over drafted 180/400 Foot Aquifer Subbasin
by January 31st, 2020;
WHEREAS, because the MGSA area overlaps the Salinas Valley Basing Groundwater
Sustainahility Agency (SVBGSA) area for the entire groundwater basin in which the MGSA is
located, a coordination agreement between the two GSAs will be needed for the state to accept the
GSPs prepared by the overlapping agencies; and
WHEREAS, Staff tbr the MGSA and SVBGSA have prepared the draft infra-basin coordination
agreement (Exhibit A) pursuant to Water Code § 10727.6 and 23 C.C.R. § 357.4; and
WHEREAS, the coordination agreement, and close communication between staff and the City's
consultants, will help assure that the preparation and implementation of the two GSPs in the
180/400-Foot Aquifer Subbasin are effectively coordinated, subbasin sustainability goals are met,
and the interests of all beneficial water users and uses are recognized and protected.
NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of Marina does hereby:
1. Approve a coordination agreement between the Marina Groundwater Sustainability Agency
(MGSA) and the Salinas Valley Basin Groundwater Sustainability Agency (SVBGSA) for
the preparation of Groundwater Sustainahility Plans (GSPs) in accordance with the
Sustainable Groundwater Management Act (SGMA), and;
2. Authorizing the City Manager to execute the Agreement on behalf of the City subject to
final review and approval by the City Attorney.

Resolution No. 2019-88
Page Two

PASSED AND ADOPTED by the City Council of the City of Marina at a regular meeting duly held
on the 20th day of August 2019, by the following vote:
AYES: COUNCIL MEMBERS: Berkley, Urrutia, O'Connell, Morton, Delgado
NOES: COUNCIL MEMBERS: None
ABSTAIN: COUNCIL MEMBERS: None
ABSENT: COUNCIL MEMBERS: None

e C. Delgado, Mayor
ATTEST:
lc, •
Anita Sharp, beiCity-City.herk/Agency Secretary

EXHIBIT A
COORDINATION AGREEMENT
THIS COORDINATION AGREEMENT ("Agreement") is made effective as of
August
2019, by and between the City of Marina Groundwater Sustainability Agency
("MGSA") and the Salinas Valley Basin Groundwater Sustainability Agency ("SVBGSA")
(individually, "Party"; collectively, "Parties").
RECITALS
A.
On August 29, 2014, the California Legislature passed comprehensive
groundwater legislation contained in Senate Bills 1168 and 1319 and Assembly Bill 1739.
Collectively, those bills, as subsequently amended, enacted the Sustainable Groundwater
Management Act ("SGMA"). SGMA became effective on January I, 2015; and
,
B.
SGMA requires all groundwater within basins/sub
medium priority by the California Department of W
Resources A
managed in a sustainable manner; and
C.
Groundwater sustainability under S
Sustainability Plans ("GSPs"); and

designated as high or
y ("DWR-) to be

is to be achieved thr

D.
Under SGMA. a GSP can be a single plan de
multiple coordinated plans within a basin,
basin b multiple
),1,
§ 10727); and

Groundwater

d by one or more GSAs, or
(California Water Code

E.
For coordinated plans within a basin prepared by multiple GSAs, SGMA requires
a coordination agreement wong the-CISAs to ensure that the plans utilize the same data and
methodologies for the foircii6g assumptions in developing the plans: (a) Groundwater elevation
data; (b) groundw-ater extraatiidati-;(c).`trface water supply; (d) total water use; (e) change in
groundwater storage; (f) water 6
: and
ustainatile yield (California Water Code
10727.6):. and
F.
SVBGSA filed a notice of intent with the DWR to be the groundwater
sustainability agency ("GSA") for the entire Salinas Valley Groundwater Basin within Monterey
County ("Basin"), excepting therefrom the City of Greenfield's jurisdictional area and Marina
Coast Water District's jurisdictiorialirea, as depicted in the map attached hereto and
incorporated herein as Exhibit and
G.
MGSA filed a
ice of intent with the DWR to serve as the exclusive GSA for
those certain areas located in the 180/400 Foot Aquifer Subbasin of the Basin (DWR Basin
Number 3-004.01) on and under land within its jurisdictional limits, but which lies outside the
jurisdictional limits of the Marina County Water District ("MCWD") GSA; and the MGSA.
boundaries include Monterey County Assessor Parcel Numbers ("APN") 203-011-001; 203-011019; 203-011-020, and portions of APN 203-011-023; 175-011-046; 175-011-031; and 203-011011 ("MESA GSP Area-), as depicted in the map attached hereto and incorporated herein as
Exhibit B; and

1
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H.
The State Water Resources Control Board legal counsel has opined that, although
a GSA's authority to undertake groundwater management is limited to the jurisdictional
boundary of a local agency, the area for purposes of groundwater management can be modified
through an agreement between GSAs, such as through a coordination agreement; and
I.
The DWR recognizes that there is an overlap of jurisdictions in the 180/400 Foot
Aquifer Subbasin of the Basin and has opined that the GSPs shall be rejected should both
SVBGSA and MGSA. submit a GSP for the overlapped area; and
J.
To be consistent with SGMA and to avoid the povible rejection of the GSPs by
the DWR, the Parties desire to enter into this Agreement to e
h the areas to be covered by
the separate GSPs prepared by SVBGSA and M.GSA and
e for the required coordination
of these GSPs.
NOW THEREFORE, in consideration of
following:

Iacts recite -

ve, the Parties agree to the

TERMS
SECTION 1 PURPOSE - Pursuant to the requirethents of SOMA araits related
regulations, including Section 357.4 of Title 23 of the California Code of Regulations ("CCR''),
and in recognition of the need to sustainable manage the ground‘vater within the 180/400-Foot
Aquifer Subbasin of the Basin ("Subbas04, the Parties agree to work collaboratively to comply
with SGMA's coordination agreement reqWrements and ensure that the multiple GSPs within the
Subbasin are developed and' mplemented ut ir. , thetarrie methodologies and assumptions
between the multipl6GSPs to addrtss the reqUirements of the California Water Code for
preparing coordinated groundwater elevation data,,groundwater extraction data. surface water
supply data, total water use, changesin groundwaierstorage, water budgets, and sustainable
yield. TheParties intend that tbis Agrttriieuili description of how the multiple GSPs,
developed:by SVBGSA and MOSA, are preparedand implemented together to satisfy the
requirernents of SGMA.
SECTION 2 RESPONSIBILITIES OF THE PARTIES - The Parties to this
Agreement attre4towork collaboratively to comply with SGMA and this Agreement. To
facilitate coniplianee with this Agreement, the Parties agree to meet on a monthly basis
beginning in Septembet 2019 to.review the Parties' progress in implementing the Agreement.
Each Party to this Agreement is a GSA and acknowledges it is bound by the terms of the
Agreement.
SECTION 3 COORDINATION AGREEMENT POINT OF CONTACT Consistent with 23 CCR 357.4(b)(1), the Parties shall identify a point of contact with the DWR
prior to the time that they submit their GSPs to DWR.
SECTION 4 FINANCING - The Parties shall manage and fund their respective
resources and activities in a separate, coordinated and mutually beneficial manner to meet the
purpose of this Agreement. SVBGSA or MGSA may enter into agreements or other
arrangements regarding financing with each other or third parties as may be necessary or
convenient to prepare and implement their respective (iSPs.
2
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SECTION 5 GSP DEVELOPMENT — The Parties intend that their coordinated GSPs
will satisfy the requirements of SGMA. Additional formal or informal agreements may be
entered into by the Parties for this purpose. Toward that end, the Parties hereby adopt the
provisions below:
5.1
GSP Areas -. The MGSA shall prepare and implement its GSP for the MGSA
(iSP Area of the Subbasin as more specifically set forth in Exhibit B. The SVBGSA shall
prepare and implement its (iSP for all Subbasin areas outside of the MGSA GSP Area
("SVBGSA GSP Area"), subject to any agreements it may have with other Groundwater
Sustainability Agencies. MGSA is authorized to conduct additional data gathering,
characterization and monitoring in the areas adjacent to the NI
GSP Area as needed to
implement its GSP and comply with SGMA's requiremen
5.2
Data Management and Exchange
arttei4gree to develop and maintain
coordinated data management system(s) that meet thloquirements of. California Code of
Regulations (CC R) Title 23, Section 352.6, suchaS a single DMS or Separate DMSs with
coordinated schema to facilitate data sharing.
5.2.1 Collection of Data — Each Party„shall be responsible *Ole collection of
information to support GSP prepar:itian-and implementatibn Within its respectiv6Tlan
preparation area, including but not limited-to data to support groundwater conditions assessment,
hydrogeologic conceptual model development, numerical rnodel development. water budget
analysis, and monitoring.
5.2.2 .:Aaring .Pata - "Tlarttretie fullest extent permitted by
law, to make all data 'necessary to facilitate deVelopment and rAilementation of the GSPs
available to the other Party and conduct informal* exchange, either through a formal or
informal request,,in a timelY-lashion' To.the extent ikis necessary to make a written request for
information t6.4:110tht,T,PartN, e4ctiPariy shall designate a representative to respond to
information requests. Nothing in this Agreement Shall be construed to prohibit any Party from
voluntarily exchanging liiknilaiiOn '0;10 any othefParty, as permitted by law.
5.2.3 Confidentiality — Itis understood and agreed that a Party to this
Agreement may provide the other,?arty with confidential information. To ensure the protection
of such confidential information grid inconsideration of the agreement to exchange said
information, appropriate amangements may be made to restrict or prevent disclosure.
5.2.4 MCWRA Data — It is further understood that information to be
exchanged may include data obtained from the Monterey County Water Resources Agency
(MCWRA) under agreements with the MCWRA. The Parties agree to make the data obtained
from MCWRA available for information exchange to the extent permitted by law, and as long as
provision of such exchanges follow the terms of each Party's separate confidentiality agreement
with MCWRA.

3
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5.3
Methodologies and Data — Pursuant to Water Code Section 10727.6 and 14 CCR
357.4(b), the Parties hereby agree to establish common data and methodologies for the
coordinated GSPs for the 180/400 Foot Aquifer Subbasin. These data and methodologies
include: a) groundwater elevation data; b) groundwater extraction data; c) surface water supply;
d) total water use; e) changes in groundwater storage; f) water budgets; and g) sustainable yield.
5.4
Monitoring Network — In accordance with 23 CCR 354.32-354.40, the Parties
hereby agree to collaborate on the development and maintenance of a monitoring network in the
180/400 Foot Aquifer Subbasin. The Parties shall determine the network monitoring objective
protocols and data reporting requirements to achieve measurable objectives to be set forth in the
coordinated GSPs. Existing monitoring sources in the 180/400Foot Aquifer Subbasin will be
considered by the Parties for inclusion in the monitoring network.
5.4.1 Sustainability Indicators — The PartieS will establish a monitoring
network for the 180/400 Foot Aquifer Subbasin th4t ati establishthefollowing sustainability
indicators: a) chronic lowering of groundwater,, vis; b) reduction in groundwater storage; c)
degraded water quality; d) seawater intrusion;,e) land subsidence.
5.4.2 Frequency of Measurements-- The Parties shall also establish the
frequency of measurements of the monitoring network within the 180/400 Foot Aquifer
Subbasin based upon the following facto s: a) the amount-0f current and projected groundwater
use in the 180/400 Foot Aquifer Subbasinf;) aquifer charac zation; and c) potential impacts
to beneficial uses and users of groundvvater ..:nd property inieretts.
5.5
Coordittatted Water Budget
accordaneewith 23 CCR 354.18. the Parties
hereby agree to include a inethoMogy for establishing a coordinated water budget in the
coordinated GSPs for the 180/400 Euot Aquifer Suhbasin. The water budget shall provide an
accounting and assessment*the tOtal...annual volume of groundwater and surface water entering
and leavingThiSrSubbasin, ineludi4 histdrieal, current and projected water budget conditions,
and the change it' the Volume of water stored, In addition, the water budget for the MGSA GSP
will recoinize local data and conditions related to4echarge, inter-aquifer flow and seawater
intrusion within the context of the reilpial, Subbasin-wide water budget. The Parties shall use
the methodobagy agreed upon to.estimate:future baseline conditions of supply, water demand and
surface water supply availability;ar reliability over the planning and implementation horizon for
the projected water' budget.
SECTION 6 GSP SUTIMISSION AND IMPLEMENTATION OF THE GSPs
6.1
GSP SubmiSSion — Each Party is responsible to ensure that its own GSP complies
with the statutory- requirements of SGMA including, but not limited to, the filing deadline and
the incorporation of this Agreement therein. Each Party shall submit their respective GSPs to the
DWR and the submitted GSPs shall be consistent with this Agreement.
6.2
GSP Implementation — The Parties to this Agreement_ intend that their individual
CiSPs will be implemented in a coordinated manner to satisfy the requirements of SGMA and its
related regulations. The Parties will develop a coordinated data management system for the
180/400 Foot Aquifer Subbasin sufficient to provide the mandated data and fulfill the
requirements set forth in SGM.A and its related regulations.
4
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6.3
No Adjudication or Alternative Plans - As of the date of this Agreement there
are no portions of the 180/400 Foot Aquifer Subbasin that have been adjudicated or have
submitted to DWR. for DWR's approval of an alternative to a GSP pursuant to Water Code
Section 10733.6.
SECTION 7 AMENDMENTS AND PERIODIC REVIEW OF AGREEMENT Any amendment to the Agreement must be made by mutual consent of both Parties, by the
issuance of a written modification signed and dated by properly authorized, signatory official of
each Party, prior to any changes becoming effective. Notwithstanding the foregoing, the Parties
agree to promptly prepare and approve any such amendment as ecessary to meet the legal
requirements under SGMA. This Agreement shall be review,
the Parties as part of a five (5)
year assessment and revised as necessary and executed by
SECTION 8 DISPUTE RESOLUTION - lit
t any dispute arises between
the Parties relating to this Agreement or the rights.and,obligatioailising from this Agreement,
the aggrieved Party shall provide written noticeliii the other Party ofthedispute. Within thirty
(30) days after such written notice, the Parties shall attempt in good faith to resolve the dispute
through informal means. If the Parties cannot agree upon a resolution of the dispute within thirty
(30) days from the written notice, the dispute may fie.submitted'to voluntary mediation prior to
commencement of any legal action. Thecost of median Shall be paid equal') 1-n the Parties.
Upon completion of the mediation, it
and if the controversy has not been resolved, either
Party may exercise any and all rights to brine a
action relating to the dispute.
SECTION 9 PARTY AUTONOMY - the Parties to this Agreement will implement
this Agreement in a manner that defines. supports, and maintains their autonomy.
9.1
This instrument in no uziy restricts :the Parties, or any cooperating third parties,
from participating in similar activities with other public or private agencies, organizations, and
individuals or from implementing grotindwater susitinabitity planning in accordance with
SOMA.
9.2
It is expressly declared that this Agreement hereby does not constitute a
partnership, joint venture, agency or contract of employment between the Parties.
9.3
Itgreed and understood by the Parties hereto that this Agreement has been
arrived at through negotiation aid'-that no Party is to be deemed the Party which prepared this
Agreement within the menning'Of Civil Code section 1654.
SECTION 1.0 GENERAL PROVISIONS
10.1 Authority of Signers - The individuals executing this Agreement represent and
warrant that they have the authority to enter into this Agreement and to legally bind the Party for
whom they are signing to the terms and conditions of this Agreement.
10.2 Governing Law - The validity and interpretation of this Agreement will be
governed by the laws of the State of California without giving effect to the principles of conflict
of laws.
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10.3 Severability — Except as provided for cure by amendment in Section 7 of the
Agreement, if any term or condition of this Agreement is determined to be unenforceable by a
court of competent jurisdiction, it is the Parties' intent that the remaining provisions of this
Agreement will remain in full force and effect. Notwithstanding the foregoing, any such invalid
provision shall be amended by the Parties to become valid and enforceable in a way that is most
closely akin to the Parties' intent.
10.4 Counterparts — This Agreement may be executed in counterparts and by
facsimile or electronic signature, and when joined together, the counterparts shall constitute one
agreement, which shall be binding on the parties, even though all signatures may not be on one
original or the same counterpart.
10.5 Good Faith — The Parties agree to exereisetheir best efforts and good faith to
effectuate all terms and conditions of this Agreement'and to execute any such instruments and
documents as are reasonably necessary, appropriate or proper to carry out the intent and
purposes of this Agreement.
IN WITNESS WHEREOF, the Parties hereto have executed this CoOolination
Agreement as of the latest date appearing below the.igriatt.ire
SALINAS VALLEY BASIN
GROUNDWATER SUSTAENABILI
AGENCY

crry oFNA TUNA GROUNDWATER
*STAINABLI 'TY AGENCY

By:
{Signature}
Name:
Title:
Date:

Date:

APPROVED AS TO

APPROVED AS TO FORM:

Leslie J. Girard
SVBGSA Agency Counsel

Deborah Mall
\IGSA Agency Counsel
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EXHIBIT 4

Salinas Valley Basin

Groundwater Sustainability Agency

Executive Committee
STAFF REPORT
MEETING DATE:

August 22. 2019

AGENDA ITEM:

4b

SUBJECT:

RESOLUTON approving a Coordination Agreement between the City of
Marina acting as the Marina Groundwater Sustainability Agency (MGSA)
and the Salinas Valley Basin GSA for development of Groundwater
Sustainability Plans.

RECOMMENDATION:
SVBGSA staff recommends that the SVBGSA Board adopt a resolution approving a
Coordination Agreement between the MGSA and the SVBGSA in order to resolve overlap
issues and share information associated with the development of the GSP for the 180/400
Aquifer.
BACKGROUND:
On March 21, 2018, the SVBGSA submitted its GSP Initial Notification to DWR for the
180/400 Subbasin. The SVBGSA has prepared 11 chapters of the GSP for the 180/400
in order to remain on track to meet the January 31, 2020 GSP submittal deadline.
Currently the GSA is preparing to issue a ninety-day notice announcing the public hearing
to adopt the GSP for the 180/400 Subbasin to be held on December 12, 2019.
On April 26, 2018 (twelve months after the SVBGSA filed its GSA notification, and ten
months after the June 30, 2017 deadline for SGMA GSA formation), DWR posted the
City’s GSA notice covering the CEMEX site of approximately 450 acres in the 180/400
Subbasin. (See Attached Map) It is important to note that this site is the location where
California American Water Company (Cal-Am) intends to construct and operate the slant
wells to source saline waters for its Monterey Peninsula Water Supply Project (MPWSP).
With DWR allowing the GSA filing by the MGSA, an overlap in the 180/400 Sub-basin
has been created. DWR staff has indicated to the SVBGSA that if overlaps are not
resolved by the plan submittal date that plans will not be accepted. DWR’s reasoning for
allowing the filing is that the SVBGSA was never identified as the exclusive GSA for the
180/400 as an overlap existed with Marina Coast Water District (MCWD) in the 180/400.
A small portion of overlap has existed; however, MCWD has agreed through a
coordination agreement to cede responsibility for planning in that overlap area of the
180/400. Additionally, the filing of new shape files required to resolve the overlap was

delayed as MCWD worked through the LAFCO process to expand their jurisdictional
boundaries. Now that this process is complete shape files are being prepared for
resubmittal that will fully resolve the overlap.
By not completing a process that satisfied DWR staff on the resolution of this overlap,
DWR reasoned that new GSA’s could file to be created in the 180/400 after the initial filing
deadline.
Given that the filing was accepted and posted by DWR, SVBGSA staff has attempted to
discuss how best to address these matters with the MGSA. Meetings were held in late
2018 to discuss this matter and on March 21, 2019, Chair McHatten of the SVBGSA and
the SVBGSA General Manager met with the City Manager of Marina to discuss options
for resolving overlap.
No significant response was received until July 31, 2019 when the city released its Initial
Notification to prepare a GSP for a portion of the 180/400-foot aquifer of the Salinas Valley
Basin. (Notice Attached) Additionally, all existing channels for providing input into the
development of the SVBGSA GSP for this area remained available to the City with no
responses being made.
Given staff focus on the January 31, 2020 deadline for submittal the lack of
responsiveness left no choice but to advance the GSP for this area without having
knowledge of any actions that might be taken by the City.
DISCUSSION:
The primary concern and focus of staff in making the recommendation to enter into a
Coordination Agreement with the MGSA is the essential understanding that the GSP
being developed for the 180/400 Aquifer must be compliant with all applicable regulations
while meeting the strict January 31, 2020 deadline for submittal. To do otherwise would
risk the entire sub-basin being designated as unmanaged allowing the State to take
actions that would result in the management of this area being removed from local control.
The release of the notification to prepare a GSP, by the city, is the first indication that the
SVBGSA has received that the MGSA intends to take action on their GSA filing. The time
remaining is very short to develop a GSP and the SVBGSA plan is nearing completion.
Staff believes this action taken by the MGSA was precipitated by the City receiving
direction from DWR staff regarding their responsibilities as a GSA.
In response to the Notification of GSP preparation, California American Water Company
(Cal-Am) has provided comments to DWR and the State Water Resources Control Board
(SWRCB) challenging DWR’s decision to authorize the GSA designation by the City of
Marina. (Cal-Am Letter Attached).
It is important to note that the SVBGSA has not been party to the development or
submittal of comments by Cal-Am. However, the letter is very clear that Cal-Am does not
believe that the City of Marina intends to manage ground water with their GSA but that

the filing of the GSA and the development of a GSP are designed to interfere with the
development of the MPWSP planned by Cal-Am.
It is difficult for SVBGSA staff to determine the value of the arguments proposed by CalAm regarding the GSA filing by the city and even more challenging to predict with any
certainty what response to these arguments will be made by DWR or the SWRCB. Given
this understanding staff has concluded that the best course of action is to take the filing
of the GSA by the City and their development of a GSP at face value proceeding as
though the GSP and MGSA are legitimate.
Staff has concluded that proceeding in this manner will provide a path forward in resolving
overlaps that could prevent filing of the GSP for the 180/400-foot aquifer. Additionally,
staff has concluded that any sort of GSP developed for an approximately 450-acre parcel
as planned by MGSA will have little or no impact on a nearly completed plan that covers
132 square miles or 84,400 acres.
The coordination agreement provides for the sharing of data and exchange of information
regarding the development of mutual GSP’s. Staff believes this can be accomplished
while protecting the integrity of the plan already developed by the SVBGSA, although it
is possible that when completed the plans may not agree. This will not be fully understood
until the planning review process takes place over the two years following plan submittals
and DWR determines the completeness and validity of the two plans.
Should the State of California in some manner determine that the filing of a GSA by the
City of Marina is not legitimate adjustments could easily be made to existing documents
to address changes.
FISCAL IMPACT:
At this time there is no known fiscal impact although staff time and consultant resources
will be required to comply with the Coordination Agreement.
PREPARED BY:
Gary Petersen, General Manager SVBGSA
Attachments
MGSA Map
Coordination Agreement
Resolution
GSP Initial Notification
Cal-Am Comment Letter

EXHIBIT 5

Salinas Valley Basin

Groundwater Sustainability Agency

BOARD OF DIRECTORS
STAFF REPORT
MEETING DATE:

August 22. 2019

AGENDA ITEM:

3.a.

SUBJECT:

EXECUTIVE COMMITTEE RECOMMENDATIONS
1. Deferral of adopting a resolution approving a Coordination Agreement
between the City of Marina acting as the Marina Groundwater Sustainability
Agency (MGSA) and the Salinas Valley Basin GSA for development of
Groundwater Sustainability Plans.
2. Direct staff to work with DWR & SWRCB to determine if the County can
become the GSA for the area of overlap with the City of Marina as a potential
alternative to a coordination agreement with Marina.
3. If the County can become the GSA, request the County of Monterey to Reaffirm its June 2017 commitment to be the GSA for any ungoverned or
unmanaged areas.
4. Request the County of Monterey to take all necessary actions to become the
GSA and adopt the SVBGSA Sustainability Plan.

RECOMMENDATION:
Review the recommendations of the Executive Committee and direct staff as follows:
1. To honor the request from the Executive Committee made on August 22, 20019 to defer
making a recommendation to the full Board on coordination with the City of Marina
until after the September Executive Committee. The thirty additional days will allow for
information to be exchanged between all parties that will provide more insight and
understanding into the issues and strategies being proposed by the MGSA and Cal-Am.
2. To work with DWR & SWRCB to determine if the County can become the GSA for the
area of overlap with the City of Marina as a potential alternative to a coordination
agreement with Marina.
3. If the County can become the GSA, request the County of Monterey to Re-affirm its June
2017 commitment to be the GSA for any ungoverned or unmanaged areas.
4. Request the County of Monterey to take all necessary actions to become the GSA and
adopt the SVBGSA Sustainability Plan.
BACKGROUND:

On March 21, 2018, the SVBGSA submitted its GSP Initial Notification to DWR for the
180/400 Subbasin. The SVBGSA has prepared 11 chapters of the GSP for the 180/400
in order to remain on track to meet the January 31, 2020 GSP submittal deadline.
Currently the GSA is preparing to issue a ninety-day notice announcing the public
hearing to adopt the GSP for the 180/400 Subbasin to be held on December 12, 2019.
On April 26, 2018 (twelve months after the SVBGSA filed its GSA notification, and ten
months after the June 30, 2017 deadline for SGMA GSA formation), DWR posted the
City’s GSA notice covering the CEMEX site of approximately 450 acres in the 180/400
Subbasin. (See Attached Map) It is important to note that this site is the location where
California American Water Company (Cal-Am) intends to construct and operate the
slant wells to source saline waters for its Monterey Peninsula Water Supply Project
(MPWSP).
With DWR allowing the GSA filing by the MGSA, an overlap in the 180/400 Sub-basin
has been created. DWR staff has indicated to the SVBGSA that if overlaps are not
resolved by the plan submittal date that plans will not be accepted. DWR’s reasoning
for allowing the filing is that the SVBGSA was never identified as the exclusive GSA for
the 180/400 as an overlap existed with Marina Coast Water District (MCWD) in the
180/400.
A small portion of overlap has existed; however, MCWD has agreed through a
coordination agreement to cede responsibility for planning in that overlap area of the
180/400. However, coordination and planning do not resolve an overlap as the filing of
new shape files that revise the boundaries and resolve the overlap are also required.
Staff has resolved these issues with MCWD but the process was delayed as MCWD
worked through the LAFCO process to expand their jurisdictional boundaries. Now that
this process is complete shape files are being prepared for resubmittal that will fully
resolve the overlap.
By not completing a process that satisfied DWR staff on the resolution of this overlap
with MCWD, DWR reasoned that new GSA’s could file to be created anywhere in the
180/400 after the initial filing deadline.
Given that the City of Marina City filing was accepted and posted by DWR, SVBGSA
staff has attempted to discuss how best to address these matters with the MGSA.
Meetings were held in late 2018 to discuss this matter and on March 21, 2019, Chair
Mchatten of the SVBGSA and the SVBGSA General Manager met with the City
Manager of Marina to discuss options for resolving overlap.
No significant response was received until July 31, 2019 when the city released its Initial
Notification to prepare a GSP for a portion of the 180/400-foot aquifer of the Salinas
Valley Basin. (Notice Attached) Additionally, all existing channels for providing input into
the development of the SVBGSA GSP for this area remained have available to the City
with no responses being made.

Given staff focus on the January 31, 2020 deadline for submittal the lack of
responsiveness left no choice but to advance the GSP for this area without having
knowledge of any actions that might be taken by the City.
DISCUSSION:
The primary concern and focus of staff in making the recommendation to enter into a
Coordination Agreement with the MGSA is the essential understanding that the GSP
being developed for the 180/400 Aquifer must comply with all applicable regulations
while meeting the strict January 31, 2020 deadline for submittal.
Staff confirmed with DWR representatives on August 22, 2019, that DWR intends to
stand behind the MGSA as having the right to be a GSA, as needing to develop a GSP
and needing to work with the SVBGSA to resolve overlaps. DWR also confirmed that
failure to resolve the overlap would prevent the submittal of our GSP. According to
DWR, the only ways resolve the overlap is for one of the overlapping GSAs withdraw its
Notice of Intention to be a GSA or to modify their boundaries to eliminate the overlap
geographically. An agreement between the SVBGSA and Marina to manage the area
could lead to one of the parties withdrawing or modifying their boundary.
The SVBGSA has followed the directions of DWR to ensure that we remain in
compliance with SGMA and are able to meet the January 31, 2020 deadline for GSP
submittal.
With the release of the notification to prepare another GSP in the 180/400 Aquifer, by
the City of Marina, other strategies to address the overlap are being explored by CalAm.
The strategies being proposed were presented to the Executive Committee by letter and
in public comment at the August 22, 20019 Committee meeting. Proposed strategies
include the possibility of having the MGSA area be declared unmanaged which could
allow the County of Monterey to become the GSA. Other strategies include challenges
to DWR’s interpretation of SGMA which allowed the filing of the MGSA and if the
SVBGSA should be the sole GSA in the sub-basin.
Based on information provided by staff and the strategies proposed in public comment,
the Committee determined that more time was needed in order for the information in
coordination agreement with Marina to be more fully understood. In preparation for
possible implementation of various strategies the Committee determined that a series of

requests should be made of the County to ensure that implementation of these strategies could
occur should they be necessary. These requests include asking the County of Monterey to Reaffirm its June 2017 commitment to be the GSA for any ungoverned or unmanaged areas.

Should the situation occur where the County of Monterey could become the GSA for that area,
requests would also be made of the County to take all necessary actions to become the GSA in
the event the location of the MGSA] is deemed ungoverned or unmanaged and, request the
County of Monterey to adopt the SVBGSA Sustainability Plan if it becomes the GSA for the
CEMEX site and execute an agreement for the SVBGSA to manage the area. Additionally, to

become the operative GSA over the CEMEX site, the County may need to file to be the GSA
over the entire 180/400 basin.

It is difficult for SVBGSA staff to determine the value of the arguments proposed by CalAm regarding the GSA filing by the City and even more challenging to predict with any
certainty what response to these arguments will be made by DWR or the SWRCB.
Given this understanding staff has concluded that other courses of action must remain
open including that of taking the filing of the GSA by the City and their development of a
GSP at face value proceeding as though the GSP and MGSA are legitimate as currently
stated by DWR. Of course, the overlap must still be resolved.
Staff has concluded that leaving all options open will provide a path forward in resolving
overlaps that could prevent filing of the GSP for the 180/400-foot aquifer. Additionally,
staff has concluded that any sort of GSP developed for an approximately 450-acre
parcel as planned by MGSA will have little or no impact on a nearly completed plan that
covers 132 square miles or 84,400 acres. However, better policy is to have a single
GSP for the basin.
The coordination agreement provides for the sharing of data and exchange of
information regarding the development of mutual GSP’s. Staff believes this can be
accomplished while protecting the integrity of the plan already developed by the
SVBGSA, although it is possible that when completed the plans may not agree. This will
not be fully understood until the planning review process takes place over the two years
following plan submittals and DWR determines the completeness and validity of the two
plans.
FISCAL IMPACT:
At this time there is no known fiscal impact although staff time and consultant resources
will be required to comply with the Coordination Agreement.
PREPARED BY:
Gary Petersen, General Manager SVBGSA
Attachments
MGSA Map
Coordination Agreement
Resolution
GSP Initial Notification
Cal-Am Comment Letter
MGSA Comment Letter

EXHIBIT 6

EXCERPT OF MEETING MINUTES
ADVISORY COMMITTEE
SEPTEMBER 19, 2019
MONTEREY COUNTY OFFICES
1441 SCHILLING PLACE, SALINAS, CAYENNE ROOM
1. Call to Order
The meeting was called to order at 2:05 p.m.
2. Roll Call
Present: Alco Water Company - Tom Adcock; Cal Water Service – Michael Bolzowski; Chevron – Dallas Tubbs;;
CHISPA – Alfred Diaz-Infante; City of Salinas – Brian Frus; Environmental Caucus – Robin Lee; City of Gonzales Harold Wolgamott; County of Monterey-Charles McKee; Driscoll Strawberry Assoc. Emily Gardner;
Environmental/League of Women Voters – Beverly Bean; Environmental Justice Coalition for Water – Horacio
Amezquita; Monterey County Farm Bureau - Norm Groot; Monterey County Vintners & Growers – Kim Stemler;
Monterey County Water Resources Agency – Howard Franklin; Monterey One Water – Mike McCullough; Salinas
Valley Water Coalition- Nancy Isakson; Seaside Basin Watermaster – Jonathan Lear; Well Owners North CountyRobert Burton; Well Owners South County – Bing Seid
Vacant Seats: Salinas River Channel Stream Maintenance; Salinas Valley Sustainable Water Group
Absent: Castroville Comm. Serv. District – Eric Tynan; Grower- Shipper Assoc. of Central CA – Abby Taylor Silva;
Tom Ward-LandWatch; Marina Coast Water District – Patrick Breen
SVBGSA representatives: Gary Petersen, SVBGSA General Manager; Les Girard, Legal Counsel; Wendy Strimling,
Legal Counsel; Ann Camel, Clerk
4.c.

Review the recommendation of the Executive Committee and receive information from staff on possible
options for eliminating the overlap that exiss with the City of Marina and make advisory recommendations
to the Executive Committee and Board of Directors.

Agency Counsel Les Girard announced that Wendy Strimling is advising the Agency on this item as he has a
financial conflict of interest. Mr. Girard left the room.
Gary Petersen provided a PowerPoint presentation.
Committee member Gardner arrived at 2:10 p.m..
Mr. Petersen stated that staff will recommend that the Board authorize hiring outside legal counsel at its next
Board meeting as changes in responsibilities within County Counsel’s office and the CAO’s office representation
on this matter has become problematic for the County.
Mr. Petersen reported that there are many ways to proceed in resolving the overlap issue, and the situation is
dynamic. He is seeking the Committee’s ideas. Two ways forward include an internal recommendation to
accept the Department of Water Resources’ position that the Marina Groundwater Sustainability Agency has
standing to develop the Groundwater Sustainability Plan over the 450 acre site, resolve the overlap that requires
a coordination agreement, change the shape file, and file the Groundwater Sustainability Plans (GSP) by the

deadline. The DWR would have two years to determine if the Plans are compatible. Pro considerations include
this may be the fastest way forward and arguments against include that the Plans may not agree, and the
coordination agreement may not be executed, which would result in the Plan not being in compliance with
SGMA requirements. An external position as of today is to request Monterey County to file as the GSA for either
the whole subbasin or just the Marina GSA, and the County takes over as the GSA and adopts the GSA in order
to file the GSP timely. Presumably the 180/400 Subbasin could revert to the GSA. However, there are several
steps that would need to be completed for Monterey County to become the GSA, but it would allow the Plan to
be submitted on time.
Howard Franklin announced that the Water Resources Agency may have a conflict of interest, and he left the
meeting at 2:30 p.m.
Tom Adcock stated it appears that uncertainty regarding Marina’s GSP would be eliminated if Monterey County
becomes the GSA. Mr. Petersen stated it is not clear that uncertainties would be resolved. .
Beverly Bean stated that the Agency should not take sides. By Monterey County filing as the GSA, we are telling
Marina we do not believe they can complete their Plan.
Kim Stemler asked what was currently happing with this issue In response to Kim Stemler, Mr. Petersen stated
that the Agency is continuing to work with Marina during this discussion.
Committee member Brian Frus arrived at 2:40 pm..
In response to Emily Gardner’s question regarding Monterey County’s neutrality, Charles McKee stated that the
Board of Supervisors directed its staff to consider action only as far as necessary to file the GSP and avoid
probationary status, and to contract with the SVBGSA for management. Mr. McKee stated that Monterey
County pushed for the establishment of the Joint Powers Authority.
Norm Groot referred to the letter submitted by the Farm Bureau and Grower-Shipper Association. The law on
this is untested. Their attorney advises that Marinas GSA filing was nine months late, and they’re own record,
stated intent was not about managing groundwater. Mr. Groot is worried that the SVBGSA would be married to
Marina’s actions by a coordination agreement. There has been no collaboration on either Plan. In response to
Gary Petersen, Mr. Groot stated he has heard that DWR may change their position.
Robin Lee supports letting Marina submit their Plan to allow the DWR to undergo the two-year review.
In response to Mike McCullough and Harold Wolgamott, Ms. Strimling stated that the overlap of the two GSAs
could be resolved by either a coordination agreement or a declaration that the area is unmanaged, in which case
Monterey County is presumed to be the Agency following notification to and posting by the DWR. By filing the
shape files and entering into a coordination agreement, Marina would be the GSA for this area.
In response to Dallas Tubbs, Mr. Petersen stated that he believes that Marina can file their GSP on time, given
that the area is only 450 acres and the SVBGSA has supplied the data. Whether the DWR will determine that
their Plan is adequate is unknown.
Beverly Bean stated that Marina is attempting to protect its groundwater. Monterey County has favored Cal
Am, and the Agency should stay out of it.
Norm Groot stated his understanding is that the DWR will either accept or reject Marina’s GSP upon filing. Mr.
Petersen stated it would be initially accepted or rejected based on whether it is complete.

Nancy Isakson stated that she does not want to take a position on this, and she agrees with Norm Groot. She
would like to hear from the DWR and noted that Marina had not participated in recent meetings. In response
to Ms. Isakson, Mr. Petersen stated that Marina representatives were in attendance at the Board meeting.
Marina’s Public Works Director planned to be in attendance today but was unexpectedly required to attend a
public utilities meeting.
Tom Berg, Department of Water Resources, stated that he is the SVBGSA’s point of contact, but is not the
administrator for the region. It was the DWR’s ministerial duty to allow Marina to file as the GSA because of the
overlap. Whether correct or not, you have the Marina GSA. Monterey County can remove itself from the
SVBGSA and become the GSA for the unmanaged area and enter into a coordination agreement. The cleaner
approach is if Monterey County decides there is an overlap and becomes the GSA for the entire 180/400
Subbasin. They can become the GSA for only Marina if they do not create the GSA with the intent to take over
Marina’s portion. You can resolve the overlap and trust Marina will timely submit their Plan. If the Plan is
determined to be insufficient during the two-year review, the Water Board could determine the entire Subbasin
to be insufficient. He expects legal fights if Monterey County takes over the Subbasin. Mr. Berg referenced the
determination that Kern County had created their overlap conflict, and they were prevented from becoming the
GSA as a result.
In response to Brian Frus, Mr. Groot stated part of his objection to Marina becoming the GSA is the consequence
if their GSP is inconsistent with the SVBGSA’s GSP.
Kim Stemler stated it appears that the law should be changed.
Nancy Isakson would like to recommend that the item be moved to the Executive Committee and Board for
consideration.
Beverly Bean moved to recommend that the Board approve the internal position. Mike McCullough seconded
the motion.
Robin Lee supports moving the item to the Executive Committee.
Robert Burton wondered whether the overlap area could be divided among local jurisdictions.
Norm Groot proposed that a summary of the Committee members’ positions be provided to the Executive
Committee and Board instead of the Committee taking a vote. Nancy Isakson agreed.
Brian Frus wondered if the agreement language could require Marina to meet certain milestones.
In response to Alfred Diaz Infante, Mr. Petersen stated that the coordination agreement would need to be in
place before January 31, 2020. The agreement could be amended by agreement of both parties.
In response to Jonathon Lear, Mr. Petersen stated that if Marina and the SVBGSA enter into a coordination
agreement, there would be no unmanaged area. Mr. McKee stated that if the coordination agreement works
out, there would be no need for Monterey County to serve as the backstop.
Emily Gardner stated that this resolution would fall outside of the internal and external positions.
Beverly Bean withdrew her motion.
Robin Lee proposed a hybrid of the internal and external positions by letting Marina proceed and having
Monterey County step in if necessary.

Harold Wolgamott moved to forward the Advisory Committees comments. The motion died for lack of a
second.
Robert Donlan, representing Cal Am, stated that there will be a challenge if Marina is declared the GSA. He
asked what the trigger would be for Monterey County to step in. Today’s concern is a lack of consistency in the
Plans.
Robert Burton and Kim Stemler left the meeting.
Nancy Isakson asked at what time Monterey County would step in. Ms. Strimling stated that Monterey County
has to file a Notice of Intent, and if deemed complete, the DWR has fifteen days to post the filing. If DWR does
not determine that Monterey County contributed to the conflict, the posting is complete. You would have to
work backward from the January 31, 2020 filing deadline.
Horacio Amezquita left the meeting.
Nancy Isakson stated it would be important for the SVBGSA Board to know the timeline.
Brian Frus wondered about the likelihood and disruptive effect of a lawsuit. Mr. Groot answered that believes
that someone would file suit.
Mr. McKee stated that Monterey County could note that they would withdraw if Marina’s GSA is successful. He
feels is inconsistent to state that it is ministerial to grant Marina’s GSA nine months late but to deny Monterey
County’s GSA due to its role in the JPA.
Tom Berg stated that during the telephone conversation with Mr. Nordberg, DWR, it was suggested that the
cleaner approach is for Monterey County to become the GSA for the entire basin. If the County becomes the
GSA only for Marina, it is no longer ministerial in terms of taking out Marina instead of just trying to clear the
overlap.
Nancy Isakson stated that Monterey County filed long before there was an overlap and it would be hard to argue
that becoming the GSA for Marina only is the weaker approach.
Mr. Petersen stated that Monterey County helped create the JPA.
By consensus, the Committee’s comments will be forwarded to the Executive Committee and Board of Directors.
The meeting adjourned at 3:30 p.m.

EXHIBIT 7

File ID No. RES 19-171, Agenda Item No. 4
Before the Board of Supervisors in and for
the County of Monterey, State of
California
Resolution No. 19-430
Approving the formation of a Groundwater
Sustainability Agency Pursuant to Water
Code Section 10724 for a portion of the
180/400 Foot Aquifer Subbasin, commonly
referred to as the CEMEX property, and
authorizing the filing of Groundwater
Sustainability Agency Formation information
and documents with the Department of Water
Resources (DWR); and B) finding that this
action is not a project under CEQA pursuant
to section 15379 of Title 14 of the California
Code of Regulations

)
)
)
)
)
)
)
)
)
)
)
)
)

WHEREAS, on September 16, 2014, Governor Jerry Brown signed into law the Sustainable
Groundwater Management Act ("SGMA"), which became effective on January 1, 2015, and which has been
amended since that time;
WHEREAS, the intent of SGMA is to, among other things, provide for thesustainable management of
medium and high-priority groundwater basins, to enhance local management of groundwater, to establish
minimum standards for sustainable groundwater management, and to provide local agencies with the authority
and the tecimical and financial assistance necessary to sustainablyrnanage groundwater at the local level;
WHEREAS, SGMA requires the formation of one or more groundwater sustainability agencies
("GSAs') in a basin that will develop one or more groundwater sustainability plans ("GSPs") to sustainably
manage groundwater in the basin;
WHEREAS, for any groundwater basin or subbasin designated pursuant to Water Code
Section 10720.7 as being subject to critical conditions of overdraft, a GSP or GSPs must be
adopted covering the entire basin or subbasin by January 31, 2020, to avoid being designated as
a probationary basin by the State Water Resources Control Board ("SWRCB");
WHEREAS, if two or more GSAs attempt to foiiir for the same area of a basin, the Department of
Water Resources (`DWR") and/or the SWRCB may find that overlap exists in the area, and that any such
unresolved overlap creates anumnanaged area;
WHEREAS, in situations where an unmanaged area exists in a basin after July 1, 2017, Water Code
section 10724 authorizes the county within which the unmanaged area lies to become the GSA for the area;
{00491863;1}
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WHEREAS, the area depicted in Exhibit A is located within the County of Monterey ("County") and
includes Monty County Assessor Parcel Numbers 203-011-001, 203-011-019, 203-011-020;
WHEREAS, the area depicted in Exhibit A lies within the 180/400- Foot Aquifer Subbasin depicted on
Exhibit B ("180/400 Subbasin');
WHEREAS, the 180/400 Subbasin is located within the County,
WHEREAS, the 180/400 Subbasin has been designated as being subject to critical conditions of
overdraft;
WHEREAS, on April 27, 2 01 7, DWR posted the Salinas Valley Basin Groundwater
Sustainability Agency's ("SVBGSA") GSA notice to become the GSA for the entire 180/400 Subbasin (including
the area depicted in Exhibit A), excluding a small area covered by a GSA notice filed by Marina Coast Water
District ("MCWD') for which MCWD is the exclusive GSA;
WHEREAS, on April 26, 2018, DWR posted the City of Marina's ("Marina") GSA notice
to become the GSA for the area depicted in Exhibit A;
WHEREAS, DWR takes the position that there is ovaiap in the 180/400 Subbasin for the area depicted
in Exhibit A created by the GSA notice filed by the SVBGSA and the GSA notice fled by Marina, and that such
overlap creates an unmanaged area;
WHERAS, the overlap was caused by Marina's late filed notice for the area Exl-nbit A, and the overlap
would not exist but for Marina's filing;
WHEREAS, SVBGSA is a joint powers authority and a separate legal entity from the
County and while the County is a voting member of the SVBGSA, the County represents only
one (1) vote out of the eleven (11) member Agency;
WHEREAS, the SVBGSA's action to establish its jurisdictional boundaries, including
the area in Exhibit A, predated Marina's filing by approximately one (1) year; and, there is no
evidence that either the County or SVBGSA intentionally caused the overlap.
WHEREAS, the SVBGSA and Marina have not resolved the overlap created by their filing for the area
depictod in Exhibit A;
WHEREAS, the County finds that it is in the best interest of the County and the 180/400 Subbasin for
the County to exercise its right under Water Code section 10724 to become the GSA for the area depicted in
Exhibit A and for any other unmanaged areas in the 180/400 Subbasin;
{00491863;1}
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WHEREAS, the SVBGSA has piqydred a GSP for the entire 180/400 Subbasin, including the area
depicted in Exhibit A, and is collecting fees under SGMA to fund SGMA implementation in the 180/400
Subbasin;
•
WHEREAS, alter the SVBGSA GSP prepared for the 180/400 Subbasin, is finalized, the County
intends to adopt this GSP for management ofthe area depicted in Exhibit A,
WHEREAS, the County intends to enter into an agreement with the SVBGSA wherein the County, as
the GSA for the area depicted in Exhibit A, will delegate SGMA management of such areas to the SVBGSA
pursuant to the SVBGSA's GSP for the entire 180/400 Subbasin;
WHEREAS, the County finds that the adoption of this Resolution, is not a project under Title
14 California Code of Regulations, section 15378 as they will not result in any reasonably
foreseeable environmental impacts, and neither the County, nor any other permitting authority is
divested of future discretionary review or approval of any use of the area depicted in Exhibit A
as a result of these actions. Moreover, in the event that this action is determined to constitute a
project under CEQA, the action(s) would be exempt from environmental review under CEQA
pursuant to CEQA Guidelines 15061(b)(3), 15307, 15308 and Water Code section 10728.6.
WHEREAS, the Countynoticed apublic hearingas required by SGMA and Goverment Code section
6066 on November 28, 2019, and December 5, 2019;
WHEREAS, the County held a public hearing as requited by SGMA on December 11, 2019 to
consider becoming the GSA for the area depicted in Exhibit A
NOW, THEREFORE, BE IT RESOLVED, bythe Board of Supervisors of the County of
Monterey, as follows:
Section 1. The Board hereby finds and determines that the foregoing recitals are true and
correct.
Section 2. The County hereby elects pursuant to Water Code section 10724 to be the GSA
for the area of the 180/400 Subbasin depicted in Exhibit A, which is incorporated herein.
Section 3. The CAO or his designee is hereby authorized and directed to file a notice of
formation of GSA with DWR.
Section 4. The CAO or his designee is hereby authorized and directed to submit the notice
of adoption of the proposed Resolution and all information required by the Sustainable
Groundwater Management Act, including but not limited to, all information required under Water
Code sections 10723.8, and 10724, to DWR, and to support the development and maintenance of
an interested persons list as described in Water Code section 10723.4 and a list of interested parties
as described in Water Code section 10723.8(0(4).
Section 5. Staff is authorized and directed to take any such additional actions that may be
{00491863;1)
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necessary and appropriate to effectuate the County's decision to be the GSA for the area of the
180/400 Subbasin depicted in Exhibit A.
Section 6. The County finds that the adoption of this Resolution, is not a project under
Title 14 California Code of Regulations, section 15378 as they will not result in any reasonably
foreseeable environmental impacts, and neither the County, nor any other permitting authority is
divested of future discretionary review or approval of any use of the area depicted in Exhibit A as a
result of these actions. Moreover, in the event that this action is determined to constitute a project
under CEQA, the action(s) would be exempt from environmental review under CEQA pursuant to
CEQA Guidelines 15061(b)(3), 15307, 15308 and Water Code section 10728.6.
Section 7. This Resolution shall take effect immediately upon its adoption.
PASSED AND ADOPTED on this 11 day of December 2019, by the following vote, to
wit: AYES: Supervisors Supervisor Phillips, Adams, Alejo, Parker and Lopez
NOES: None
ABSENT: None
I, Valerie Ralph, Clerk of the Board of Supervisors of the County of Monterey, State of
California, hereby certify that the foregoing is a true copy of an original order of said Board of
Supervisors duly made and entered in the minutes thereof at page of Minute Book 82, on
December 11, 2019.
Dated: December 13, 2019
Legistar File ID No. RES 19-171
Valerie Ralph, Clerk of the Board of Supervisors
County of Monterey, State of California

By:
Valerie Ralph, Cle of the Board
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EXHIBIT 8

12/23/2019

SGMA Groundwater Management (SGMA) Portal - Department of Water Resources

All Posted GSA Notices
Local agencies have submitted GSA formation notices for small portions of a single basin, large portions of multiple basins, and for separate areas within
same basin. Because of the variability of GSAs formed by local agencies and the requirement to track separate 90-day periods for discrete areas within a
the number of entries and unique agencies shown in the table below, and the number of agencies listed in the "Export to CSV" file, will not match. The be
to describe the GSA formation efforts to date is to say, "X unique local agencies have formed GSAs that account for Y areas in Z basins."
VIEW

Show 25

LIST

B Y:

GSA

BASIN

entries

Search:

No. of Unique Local Agencies Listed: 350
No. of Basins with a GSA Formed: 142
Showing 26 to 50 of 360 entries

Previous

GSA Name

Basin

Basin
Number

San Francisco Public Utilities Commission GSA Downtown

2-040 DOWNTOWN

2-040

Santa Cruz Mid-County Groundwater Agency GSA

3-001 SANTA CRUZ MIDCOUNTY

Pajaro Valley Water Management Agency GSA

 Export to

1

3

4

5

…

15

Counties

Notice
Posted

Last
Modified

EXCLUSIVE

San
Francisco

04/23/2015

07/31/2019

3-001

EXCLUSIVE

Santa Cruz

06/02/2016

08/13/2019

3-002.01 PAJARO VALLEY

3-002.01

EXCLUSIVE

Monterey,
San Benito,
Santa Cruz

09/24/2015

07/29/2019

County of Santa Cruz GSA - Purisima Highlands

3-002.02 PURISIMA
HIGHLANDS

3-002.02

EXCLUSIVE

Santa Cruz

06/14/2017

07/30/2019

Santa Clara Valley Water District GSA - Llagas Area

3-003.01 LLAGAS AREA

3-003.01

EXCLUSIVE

Santa Clara

06/22/2016

07/31/2019

Santa Clara Valley Water District GSA - North San
Benito

3-003.05 NORTH SAN
BENITO

3-003.05

EXCLUSIVE

Santa Clara

06/23/2017

07/30/2019

San Benito County Water District GSA - North San
Benito

3-003.05 NORTH SAN
BENITO

3-003.05

EXCLUSIVE

San Benito

02/24/2017

07/09/2019

County of Monterey GSA

3-004.01 180/400 FOOT
AQUIFER

3-004.01

EXCLUSIVE

Monterey

12/18/2019

12/18/2019

City of Marina GSA

3-004.01 180/400 FOOT
AQUIFER

3-004.01

OVERLAP

Monterey

04/26/2018

04/26/2018

Salinas Valley Basin GSA - 180/400 Foot Aquifer

3-004.01 180/400 FOOT
AQUIFER

3-004.01

OVERLAP

Monterey

04/27/2017

10/25/2019

Marina Coast Water District GSA - 180/400 Foot
Aquifer

3-004.01 180/400 FOOT
AQUIFER

3-004.01

EXCLUSIVE

Monterey

02/24/2017

10/25/2019

Salinas Valley Basin GSA - East Side Aquifer

3-004.02 EAST SIDE
AQUIFER

3-004.02

EXCLUSIVE

Monterey

04/27/2017

07/31/2019

Arroyo Seco GSA - 2

3-004.04 FOREBAY
AQUIFER

3-004.04

OVERLAP

Monterey

07/17/2017

07/30/2019

Arroyo Seco GSA - 1

3-004.04 FOREBAY
AQUIFER

3-004.04

OVERLAP

Monterey

04/27/2017

02/21/2019

Salinas Valley Basin GSA - Forebay Aquifer

3-004.04 FOREBAY
AQUIFER

3-004.04

OVERLAP

Monterey

04/27/2017

07/31/2019

Salinas Valley Basin GSA - Upper Valley Aquifer

3-004.05 UPPER VALLEY
AQUIFER

3-004.05

EXCLUSIVE

Monterey

04/27/2017

07/31/2019

County of San Luis Obispo GSA - Paso Robles Area

3-004.06 PASO ROBLES
AREA

3-004.06

EXCLUSIVE

San Luis
Obispo

06/14/2017

10/24/2019

Shandon-San Juan GSA

3-004.06 PASO ROBLES
AREA

3-004.06

EXCLUSIVE

San Luis
Obispo

06/12/2017

11/07/2019

City of Paso Robles GSA

3-004.06 PASO ROBLES
AREA

3-004.06

EXCLUSIVE

San Luis
Obispo

02/14/2017

05/16/2017

San Miguel Community Services District GSA

3-004.06 PASO ROBLES
AREA

3-004.06

EXCLUSIVE

San Luis
Obispo

12/22/2016

03/23/2017

Salinas Valley Basin GSA - Langley Area

3-004.09 LANGLEY AREA

3-004.09

EXCLUSIVE

Monterey

04/27/2017

07/31/2019

https://sgma.water.ca.gov/portal/gsa/all

Status or
90-Days

2

1/2

12/23/2019

SGMA Groundwater Management (SGMA) Portal - Department of Water Resources
GSA Name

Basin

Basin
Number

Salinas Valley Basin GSA - Monterey

3-004.10 MONTEREY

3-004.10

Marina Coast Water District GSA - Monterey

3-004.10 MONTEREY

Atascadero Basin GSA
Monterey Peninsula Water Management District
GSA

Showing 26 to 50 of 360 entries

https://sgma.water.ca.gov/portal/gsa/all

Status or
90-Days

Counties

Notice
Posted

Last
Modified

EXCLUSIVE

Monterey

04/27/2017

12/09/2019

3-004.10

EXCLUSIVE

Monterey

09/29/2016

12/09/2019

3-004.11 ATASCADERO
AREA

3-004.11

EXCLUSIVE

San Luis
Obispo

06/12/2017

06/12/2017

3-007 CARMEL VALLEY

3-007

EXCLUSIVE

Monterey

10/27/2015

06/28/2017

Previous

1

2

3

4

5

…

15
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EXHIBIT 9

PAUL P. SPAULDING, III
sspaulding@fbm.com
D 415.954.4918

farella
Braun + Martel LLP
December 10, 2019

Via Hand Delivery
Monterey County Board of Supervisors
168 West Alisal Street, First Floor
Salinas, California 93901
Re:

Formation of Groundwater Sustainability Agency and Related Actions
County Board of Supervisors December 11, 2019 Meeting, Agenda Item #4

Dear Chair Phillips and Honorable Monterey County Supervisors:
On behalf of the City of Marina (“City” or “Marina”) and the Marina Groundwater
Sustainability Agency (“MGSA”), we submit these comments opposing the adoption of a
resolution by Monterey County (“County”) to become the Groundwater Sustainability Agency
(“GSA”) for a portion of the 180/400 Foot Aquifer Subbasin (“Subbasin”) and to take related
actions.
INTRODUCTION
The City of Marina and MGSA strongly object to Monterey County’s unlawful effort to
subvert the intent and explicit text of the Sustainable Groundwater Management Act (“SGMA”).
The County proposes to undertake a “hostile takeover” of MGSA’s entire groundwater area and
then turn over the management of this groundwater to its affiliate, the Salinas Valley Basin
Groundwater Sustainability Agency (“SVBGSA”).
The County is hopelessly conflicted and therefore disqualified from taking these actions.
It was the moving force in founding SVBGSA, has provided 60% of its funding so far and, until
only two months ago, provided all legal services for SVBGSA’s SGMA activities and
management, including the preparation of SVBGSA’s draft groundwater sustainability plan
(“GSP”). The County is masquerading as a “neutral” agency coming in to resolve a local agency
“overlap” in jurisdiction, but in fact, its sole motivation is to eliminate MGSA and supplant
MGSA’s GSP in favor of the SVBGSA GSP that it supervised and approved as the most
prominent SVBGSA member.
Notably, the County’s proposed resolution fails to consider MGSA’s GSP, recognize the
need for sustainable groundwater management in and near the MGA Area, or make any findings
on the merits of SVBGSA’s GSP to address these needs. Instead, the proposed resolution
demonstrates that the County’s true motivation is not collaborative management of the Subbasin,
Russ Building
34141U2825482.3
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but rather is to strip the City of Marina of any voice in the management of groundwater within its
own jurisdiction.
MGSA is a validly formed SGMA GSA. It took all required SGMA steps and filed all
appropriate notices with the Department of Water Resources (“DWR”) for MGSA’s formation
and GSP preparation, and DWR accepted these notices and posted them on its website.1 MGSA
authorized a $275,000 contract for preparation of the GSP and continues to expend these funds
as its GSP preparation proceeds. MGSA issued a draft GSP on October 8, 2019, and accepted
comments on it until November 25, 2019. Responses to comments and any necessary revisions
to the GSP will be completed in the next few weeks, and the GSP is scheduled for MGSA
consideration in January 2020. Thus, it is “on track” to be submitted to DWR by the January 31,
2020 deadline prescribed in SGMA.
These actions by the County have been orchestrated by California-American Water
Company (“CalAm”), which has encouraged the SVBGSA Board and Committees to eliminate
the City of Marina and the MGSA by requesting that the County attempt to “take over” MGSA’s
groundwater area. CalAm, of course, has no interest in sustainable groundwater management rather, its sole goal is to eliminate any potential impediments to its foundering Monterey
Peninsula Water Supply Project (“MPWSP” or “Project”).2 CalAm does not want the City of
Marina to have any groundwater management role in this area, primarily because they prefer the
“hands off’ approach of SVBGSA. Once SVBGSA made this request to the County, the County
immediately notified DWR of its “takeover” plans in a letter and has now published the proposed
resolution.
This proposed County action has no precedent under SGMA. The statutory sections
which the County relies on are intended to apply only to areas that are “unmanaged” because no
GSA has filed to manage the groundwater in that area (rather than the situation here where two
agencies have filed for the same area). In the only other case where a County has stepped in to

1 The County and SVBGSA have tried to create the incorrect impression that MGSA is not a
valid GSA because it supposedly did not file to be a GSA by a deadline in SGMA. However, this
contention has been completely debunked and has never been supported by DWR. We enclose as Exhibit
“1” hereto and incorporate herein a copy of a letter dated August 28, 2019 sent to DWR on behalf of
MGSA that explains why this contention lacks any merit.
2 CalAm has suffered severe, and potentially fatal, setbacks in its efforts to obtain agency permits
and authorizations for the MPWSP. After the City of Marina (the certified local coastal agency) denied
the primary Coastal Development Permit (“CDP”) for the Project, California Coastal Commission Staff
recommended that both the appealed CDP application and the CDP application within its original
jurisdiction be denied. The Coastal Commission will not consider these permits until March 2020 or
later. In the meantime, as the result of a lawsuit brought by Marina Coast Water District, a Monterey
County Superior Court Judge has entered an Order enjoining any construction of the Project’s
desalination plant until at least March 2020. CalAm has also failed to apply for or pursue other key
federal and state permits necessary for the Project. If the Project is ever fully approved and constructed, it
will be many years behind schedule.
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resolve an overlap in jurisdiction, the local agencies supported the county action. According to
DWR: “No county has yet sought to use Section 10724 [the SGMA section relied on by the
County] to form a GSA against the wishes of agencies within their jurisdiction. ”
Monterey County appears to be adopting the simplistic position that DWR has
supposedly blessed this action through a letter dated November 5, 2019 (“DWR Letter”).
However, the County is making a serious mistake. DWR actually said that the County might be
able to do so if certain conditions are satisfied. Ultimately, a court will determine whether
SGMA allows the County to take this action in the current context. And under California
administrative law, courts give no deference to inconsistent agency statutory interpretations.
See, e.g., Yamaha Corp. ofAm. v. State Bd. of Equalization, 19 Cal. 4th 1, 13 (1998)([‘Yamaha”).
DWR has taken inconsistent positions over time on this issue, and the County’s current position
directly contradicts its position only two months ago. Indeed, on the crucial “creating or
contributing” test discussed below, the County’s action would violate the published guidance of
the State Water Resources Control Board (“State Board”) on this issue. Moreover, the latest
DWR advice runs directly counter to SGMA’s text and purpose. Given the lack of case
precedent and the shifting DWR positions, it would be extremely risky for the County to adopt
this resolution.
This dispute must be viewed against the larger backdrop of the MGSA and SVBGSA
GSPs. The SVBGSA GSP is a regional approach to the management of the Subbasin which is
primarily oriented to protecting the interests of the agricultural producers north of the Salinas
River and inland from the coastal region. The GSP ignores or disregards the recent site-specific
studies by a Stanford University research team and others, based on state-of-the-art airborne
electromagnetic (“AEM”) techniques, that have resulted in three-dimensional maps and cross
sections of the Subbasin groundwater, which forms the best scientific information on Subbasin
groundwater conditions.
The SVBGSA GSP contains a wholly deficient monitoring network south of the Salinas
River. No meaningful monitoring of any kind is proposed within several miles of the coast,
leaving the area effectively unmanaged under SGMA. The SVBGSA GSP also foils to consider
and manage groundwater resources in the Dune Sand Aquifer that are designated by the State
Board to be protected, and fails to acknowledge or protect the interconnected surface water
features such as the vernal pools and wetlands in and near the City of Marina. Thus, the
County’s proposed takeover of the MGSA as an “unmanaged area” will have exactly the
opposite effect - it will perpetuate a lack of management of groundwater resources in this area
by failing to protect local beneficial uses and users of groundwater in favor of the policy
preferences of a select group of inland beneficial users.
In contrast, MGSA has prepared a locally-focused GSP that uses the best available
science and information to ensure sustainable groundwater management in the MGSA Area, to
protect local beneficial users and property, and to support regional efforts to address seawater
intrusion and other undesirable results. Unlike the SVBGSA GSP, the MGSA GSP
characterizes, monitors and manages the Subbasin groundwater resources south of the Salinas
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River in the coastal region and recognizes the important municipal, domestic, groundwater
dependent ecosystem, and other beneficial uses and users in this area, including the urban and
other users who depend on this drinking water source in the Subbasin and the adjacent Monterey
Subbasin.
Five independent reasons, discussed below, prevent Monterey County from invoking
Section 10724 in attempt to become the new GSA for the overlap portion of the Subbasin:3
•

Because Monterey County is creating and/or contributing to the overlap, it cannot
invoke Section 10724;

•

Section 10724 does not authorize a county to file a GSA notice for areas covered
by multiple GSA notices;

•

Monterey County’s decision to invoke Section 10724 is premature and would
unlawfully circumvent SGMA’s explicit local agency coordination requirements
and GSP resolution provisions;

•

Monterey County’s resolution to become the GSA for the overlapping area cannot
nullify MGSA’s GSA notice or solve the underlying coordination problem; and

•

Monterey County cannot become the GSA for the overlap portion in time to
submit a GSP before SGMA’s January 31, 2020 deadline.

The County should be clear that the City of Marina and MGSA view this proposed action
and resolution as a direct and unlawful attempt to eliminate the City’s SGMA rights and
responsibilities and that the City and MGSA will take all necessary steps to protect their SGMA
jurisdiction. The City strongly advises Monterey County not to undertake this misguided action.
SGMA CONTEXT
Both MGSA and SVBGSA filed notices of their GSA formation and of their intent to
prepare GSPs for the Subbasin. While SVBGSA’s notice covers the entire Subbasin, MGSA’s
notice applies only to an approximately 400-acre portion of the Subbasin within the City of
Marina’s jurisdictional boundaries that is not under the jurisdiction of a local water agency.
Thus, MGSA and SVBGSA have overlapping claims to this portion of the Subbasin.
When competing GSA notices cause overlapping boundaries, SGMA prevents a GSA
decision from “tak[ing] effect unless the other notification is withdrawn or modified to eliminate
any overlap in the areas proposed to be managed.” Cal. Water Code § 10723.8(c). Flere, DWR
has not recognized an exclusive GSA for the Subbasin. See DWR SGMA Portal, All Posted GSA

3 We enclose as Exhibit “2” hereto and incorporate herein a copy of a October 21,2019 letter on
behalf of MGSA to DWR explaining these factual and legal issues.
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Notices:4 SGMA instructs the local agencies to “seek to reach agreement to allow prompt
designation of a groundwater sustainability agency.” Cal. Water Code § 10723.8(c). SGMA
further requires GSAs “intending to develop and implement multiple groundwater sustainability
plans” to “coordinate with other agencies preparing a groundwater sustainability plan within the
basin.” Id. § 10727.6. The GSAs must “jointly submit” their GSPs with a coordination
agreement “to ensure the coordinated implementation of the groundwater sustainability plans for
the entire basin.” Id. § 10733.4(b); see also Cal. Code Regs. tit. 23, § 357. 2.
Accordingly, when GSAs file overlapping claims, SGMA envisions a process where
those agencies negotiate in good faith to reach a compromise and enter into a coordination
agreement which they submit with their GSPs. MGSA and SVBGSA must file their GSPs and
coordination agreement for the Subbasin by January 31, 2020.

LEGAL AND FACTUAL ANALYSIS
I.

Monterey County Cannot Invoke Section 10724 Because It Is A Creator And
Contributor To This GSA Overlap.

A county cannot invoke Section 10724 if it “is creating or contributing to the [GSA]
overlap.” State Board, Frequently Asked Questions on GSAs, at 3 (Nov. 22, 2017) (“SWRCB
FAQs”). The State Board’s limitation on Section 10724 prevents counties that contribute to
overlapping areas from circumventing SGMA’s GSA collaboration requirements.
Here, the County is indisputably creating and contributing to the GSA overlap as a
member, majority funder, and architect of SVBGSA and its GSP. As a result, the State Board’s
limitation precludes the County’s proposed resolution, which weaponizes Section 10724 in an
attempt to install its affiliate’s GSP and disregard a properly-formed GSA with jurisdiction over
the MGSA Subbasin area. The necessary implications of SGMA’s GSA coordination
requirements mandate that the County cannot override MGSA’s GSP and deny MGSA the
opportunity to collaborate with SVBGSA on the management of groundwater within Marina’s
jurisdiction.
A.

Based On Its Close Affiliation with SVBGSA, The County Is Creating Or
Contributing To The Overlap Area.

As discussed in Section II, the Legislature intended counties to use Section 10724 as a
backstop to protect groundwater users from facing Water Code Section 5202(a)(2)’s reporting
requirements. The County’s proposed resolution would attempt to improperly exploit this
backstop to install a GSP commissioned by the County as a member of SVBGSA.
The County was the moving force behind SVBGSA’s formation and even “pushed for the
establishment of the Joint Powers Authority” (“JPA”). SVBGSA Minutes at 2 (Sept. 19, 2019).
Section 10.4 of the JPA Agreement for SVBGSA shows that the County has provided almost
4 Available at https://sgma.water.ca.gov/portal/gsa/all.
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60% of all initial funding for SVBGSA during the 2017-19 period, totaling $1.34 million.
Monterey County remains a member of SVBGSA, and the County Administrative Officer
position (who authored the County’s October 9, 2019 letter to DWR) is designated as the official
County representative to SVBGSA. See Exhibit A to SVBGSA’s JPA Agreement. Further, the
County played an integral role in the development of SVBGSA’s GSP. The Monterey County
Counsel’s office has served as the attorney for SVBGSA as it filed GSA and GSP notices and
prepared the GSP that the County’s resolution seeks to adopt after it overrides MGS A.
In short, contrary to the resolution’s purported findings, the County, as a member,
majority funder, and driving force in the SVBGSA, is indisputably creating and contributing to
the overlap situation. The County therefore cannot credibly pose as a disinterested county
coming in under a ministerial application of Section 10724 to resolve a dispute among two local
GSA agencies. This is precisely the kind of conflict situation that disqualifies a county from
attempting to invoke Section 10724 under the “creating or contributing” limitation.
B.

The County’s Proposed Resolution Would Represent A Bad Faith Attempt
To Circumvent SGMA’s Coordination Requirements And Implement The
GSP Of Its Close Affiliate.

Monterey County’s proposed resolution vividly illustrates the dangers of a county
misusing Section 10724 to override a local agency instead of cooperating with it. The County’s
proposed resolution responds to a request by an affiliated entity (SVBGSA) to prevent the City
of Marina from exercising its GSA authority. Monterey County then seeks to adopt the same
GSP that the County helped design as a member of SVBGSA. Notably, Monterey County fails
to even consider adopting any part of MGSA’s GSP, addressing SGMA management gaps
identified by MGSA, or providing any justification for adopting SVBGSA’s GSP. The County
likewise fails to present any groundwater management justification for asserting control over the
overlap area.
It is striking that the County actually has no intention of managing the overlap area,
which is exactly what it would be required to do under Section 10724. Rather, the County
blatantly announces its intention to instead delegate management authority to SVBGSA, whose
GSP provides no framework for sustainable groundwater management in or near the MGSA
Area, and does not consider the needs and rights of coastal beneficial groundwater users and
uses. These County actions lead to only one conclusion. The County’s resolution seeks to use
Section 10724 to do what the County’s affiliate SVBGSA cannot: adopt only the SVBGSA GSP
for the MGSA jurisdictional area without coordinating with MGSA and its GSP. Indeed, the
intent appears to be retain the area as essentially unmanaged under SGMA, leaving CalAm to
implement the MPWSP unhindered by any requirements for sustainable groundwater
management for the benefit ol beneficial users in inland portions o( the Subbasin. The State
Board’s guidance aims to quash these exact types of bad-faith maneuvers.
While the County’s proposed resolution blames the overlap on Marina’s GSA notice, the
County and SVBGSA continue to contribute to the overlap by refusing to collaborate with
MGSA. The County and SVBGSA are engaging in this waiting game at the behest of CalAm,
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which has encouraged these actions to promote its Project. In its October 9, 2019 letter to
SVBGSA, copied to the Monterey County Administrative Officer, CalAm requests both entities
to “defer any action on a coordination agreement” with MGSA and instead advocates that the
County should become the GSA for the overlap area. CalAm takes the ridiculous position that
MGSA is only preparing a GSP to stop its Project and attempts to enlist the County’s help so that
it can build the Project. CalAm is not a GSA, and, as a private corporation intent on profit, it has
no interest in ensuring sustainable groundwater management in the Subbasin. Rather, it is a third
party with no official role in this SGMA process, attempting to pressure public agencies to
achieve its corporate goals. By advocating to stop any coordination agreement discussions,
CalAm wanted to artificially create an impasse in hopes of a County takeover. And by
acquiescing to CalAm’s demands, the County and SVBGSA have needlessly created this
situation.
We note that the MGSA has been working in good faith to negotiate a Coordination
Agreement with SVBGSA and, in August 2019, prepared, approved and transmitted to SVBGSA
a draft agreement based on a template provided by SVBGSA. Since that time, SVBGSA staff
has not negotiated in good faith with MGSA to reach agreement. In contrast, in the last month,
SVBGSA has developed a Coordination Agreement with the County, which is being considering
for adoption at the SVBGSA Board meeting on December 12, 2019. This backroom
Coordination Agreement effort with the County vividly illustrates that SVBGSA knows how to
negotiate such an Agreement when it really wants to.
SGMA, in contrast, “requires the agencies to resolve” boundary disputes. SWRCB FAQs
at 3. The State Board only deems an area unmanaged until the GSAs resolve their conflict. Id.
This limitation aligns with the intended purpose of Section 10724 to function as a backstop,
allowing a county to assume the role of a GSA in a ministerial manner as a last resort or as a
temporary solution before a local agency can take control. Instead of serving that purpose,
Monterey County’s proposed resolution uses Section 10724 to target only the City of Marina and
block it from exercising its GSA authority and implementing its GSP. This bad-faith effort
contravenes SGMA’s emphasis on and processes for local agency cooperation and basin
management.
C.

DWR’s Latest Inconsistent Interpretation Of Section 10724 Does Not Apply.

DWR has articulated inconsistent standards for when a county is disqualified from
invoking Section 10724. First, DWR guidance authored in May 2019 prohibits a county who “is
responsible for creating the overlap” from becoming a GSA under Section 10724. DWR, GSA
Frequently Asked Questions, at 4 (May 10, 2019) (“DWR FAQs”). A DWR representative (Tom
Berg) expanded on DWR’s position at the September 19, 2019 SVBGSA Advisory Committee
meeting, stating to SVBGSA that:
Monterey County can remove itself from the SVBGSA and
become the GSA for the unmanaged area and enter into a
coordination agreement. The cleaner approach is if Monterey
County decides there is an overlap and becomes the GSA for the
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entire 180/400 Subbasin. They can become the GSA for only
Marina if they do not create the GSA with the intent to take
over Marina’s portion. You can resolve the overlap and trust
Marina will timely submit their Plan. If the Plan is determined to
be insufficient during the two-year review, the Water Board could
determine the entire Subbasin to be insufficient. He expects legal
fights if Monterey County takes over the Subbasin. Mr. Berg
referenced the determination that Kern County had created
their overlap conflict, and they were prevented from becoming
the GSA as a result.

Tom Berg stated that during the telephone conversation with Mr.
Nordberg, DWR, it was suggested that the cleaner approach is for
Monterey County to become the GSA for the entire basin. If the
County becomes the GSA only for Marina, it is no longer
ministerial in terms of taking out Marina instead of just trying
to clear the overlap.5
Id. at 3-4 (emphasis added).
As you can see, the requirements for County use of Section 10724 articulated by DWR at
this meeting contains several important elements. First, the County would need to remove itself
as a member of the SVBGSA before undertaking any action under Section 10724 to eliminate
the conflict of interest and associated County contribution to the overlap. Second, the County is
barred from creating the GSA “with the intent to take over Marina’s portion.” Third, if the
County does not take over management of the entire Subbasin, it would contravene SGMA
because it is clearly only trying to take out Marina. The County’s resolution fails to address and
follow these DWR requirements. It plans to remain a member of the SVBGSA, its transparent
intent is to take over Marina’s portion, and it is not installing itself as the GSA for the entire
Subbasin.
Despite recently articulating these positions, DWR’s November 5, 2019 letter attempts to
constrict the standard for precluding a county from invoking Section 10724. The DWR Letter
states, “that it would be inappropriate to accept a Section 10724 notice from a county that had
deliberately created the overlap that led to the existence of an unmanaged area with the purpose
of doing so, and simply waited out other actual or potentially overlapping agencies.”6 DWR
5 The minutes reflect that a representative of Monterey County (Charles McKee) attended this
meeting.
6 Even under its narrower test, DWR also appears to share concerns about Monterey County’s
contribution to the overlap. In particular, the DWR Letter requests further “information related to the
decision-making role of the County as part of the SBVGSA, and the intent of the SBVGSA in filing the
notice that resulted in overlap” if the County decides to submit a GSA notification. DWR Letter at 2.
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Letter at 2. This standard purports to narrow and change the exception that DWR previously
recognized in its own guidance and articulated to SYBGSA. And unlike the State Board’s
“creating or contributing” standard (SWRCB FAQs at 3), DWR’s new standard potentially only
guards against situations where a county files a GSA notice after another GSA. However, as the
County’s current actions demonstrate, a county can act in bad faith even if it or its affiliate filed
its GSA notice first by refusing to coordinate with the other GSP and invoking Section 10724 to
install its affiliate’s GSP.
DWR’s failure to consistently articulate its standard for precluding bad-faith actions
under Section 10724 undermines the weight a reviewing court will grant it. Although California
courts consider an agency’s interpretation of a statute, “the binding power of an agency’s
interpretation of a statute or regulation is contextual... and depend[s] on the presence or
absence of factors that support the merit of the interpretation.” Yamaha, 19 Cal. 4th at 7. When
applying this standard, courts further recognize that an agency’s “vacillating position ... is
entitled to no deference.” United Artists Theatre Circuit, Inc. v. Reg’l Water Quality Control
Bd, No. A152988, 2019 WL 6337763, at *18 (Cal. Ct. App. Nov. 27, 2019) (quoting Yamaha,
19 Cal. 4th at 13) (internal quotation marks omitted).
Here, the DWR Letter attempts to change its previous standard and limit its Section
10724 exception to situations where a county or its affiliate files its GSP notice after another
GSA. This limitation contradicts DWR’s previously issued guidance and statements to
SVBGSA. Further, the DWR’s Letter fails to explain or even acknowledge this switch. DWR
likewise offers no justification for the fact that its new standard potentially only covers one of
many scenarios in which a county could use Section 10724 in bad faith to override an
overlapping GSA and circumvent SGMA’s coordination requirements. DWR’s interpretation
warrants even less deference given the unprecedented nature of the County’s actions. DWR
Letter at 2 (noting that “[n]o county has yet sought to use Section 10724 to form a GSA against
the wishes of agencies within their jurisdiction”). Accordingly, a Court will likely disregard
DWR’s latest articulated standard, and that standard cannot serve as the basis for the County’s
proposed resolution.
D.

The County’s Bad Faith Intentions Also Preclude It From Invoking
Section 10724.

As described in Section 1(A), the County’s failure to (1) offer a groundwater management
justification for invoking Section 10724, (2) consider adopting any part of MGSA’s GSP, or (3)
support its decision to adopt SVBGSA’s GSP, demonstrate that the County’s intention in
adopting the proposed resolution is only to adopt its affiliate’s GSP without coordinating with
MGSA. The County’s plan to delegate management of the overlap area to SVBGSA provides
further evidence of its bad faith intentions. Indeed, the County’s plan to adopt the SVBGSA
GSP will leave the coastal area south of the Salinas River without a monitoring and management
framework for sustainable groundwater management in violation of SGMA and its own General
Plan policies. These intentions contravene SGMA’s purpose of promoting collaborative
groundwater basin management, and as result, they cannot be permitted.
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As DWR’s representative stated to SVBGSA, the County “can become the GSA for only
Marina if they do not create the GSA with the intent to take over Marina’s portion.” SVBGSA
Minutes at 3 (Sept. 19, 2019). For example, a determination that Kern County created its overlap
conflict prevented it from becoming the GSA. Id. Only one county has successfully relied on
Section 10724 to become a GSA for an area with overlapping GSAs. DWR Letter at 2. And
unlike the current situation, the overlapping GSAs there supported the county’s decision. Id.
Indeed, no county has ever attempted to form a GSA using Section 10724 “against the wishes of
agencies within their jurisdiction.” DWR Letter at 2. Therefore, Monterey County is the first
county to invoke Section 10724 as part of a strategy to veto the GSP of a valid GSA within its
jurisdiction. Moreover, the proposed resolution creates a dangerous precedent, not intended by
SGMA, that enables counties to ignore and override the actions of GSAs within their county
area.
II.

SGMA Section 10724 Does Not Apply To This Situation Because Multiple GSAs
Have Asserted SGMA Jurisdiction Over The Overlap Area.

The County relies primarily on Water Code Section 10724(a) for its potential plan to
eliminate MGSA and take over its SGMA jurisdictional area. This provision states:
In the event that there is an area within a high- or medium-priority
basin that is not within the management area of a groundwater
sustainability agency, the county within which that unmanaged
area lies will be presumed to be the groundwater sustainability
agency for that area.
Cal. Water Code § 10724(a) (emphasis added).
The County is mistaken in asserting that this provision applies here. As SGMA’s
legislative history reflects,7 the Legislature intended Section 10724 to cover situations where no
GSA asserts jurisdiction over an area within a basin, not where multiple GSAs assert jurisdiction
and prepare GSPs for a particular area. Indeed, the DWR Letter characterizes Section 10724 as a
“backstop” to prevent Section 5202(a)(2)’s reporting requirements from applying. DWR Letter
at 2. Section § 5202(a)(2) requires persons who extract groundwater within a high- or mediumpriority basin on or after July 1, 2017, to file a report of groundwater extraction if (1) the area “is
not within the management area of a groundwater sustainability agency” and (2) “the county
does not assume responsibility to be the groundwater sustainability agency” for that area. This
implicitly provides that the overlapping GSA notices did not render the area unmanaged under

7 The Legislature intended Section 10724 to apply “in the case of an area where no local agency
has assumed management.” S. Rules Comm., Floor Analysis on S.B. 11168 at 4 (Aug. 29, 2014)
(emphasis added). In particular, the Legislature linked this provision to whether a local agency has acted
to assume management over an area—not whether the local agency has become the exclusive GSA.
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Section 5202(a)(2).8 The overlapping GSA notices likewise do not render the Subbasin
unmanaged under Section 10724. Indeed, because no reporting requirements currently apply to
the Subbasin, no need exists for the County to intervene to prevent the triggering of
Section 5202(a)(2)’s reporting requirements.
The County’s interpretation of Section 10724 inaccurately conflates the provisions for
establishing an exclusive GSA under SGMA Section 10723.8 with Section 10724 to reach a
faulty conclusion that, because of the overlapping area in MGSA’s and SVBGSA’s GSA notices,
SGMA deems the areas “unmanaged.” Section 10724(a) does not address disputes arising under
the process for determining an exclusive GSA under Section 10723.8, and the purpose of Section
10724 weighs against reading Sections 10723.8 and 10724 together in this manner. Rather, these
GSA and GSP provisions are best understood as operating at the same time on parallel tracks.
Consistent with this interpretation, the plain language of Section 10724(a) does not require that a
basin be within the management area of an exclusive GSA. Therefore, where multiple GSAs file
to manage the same basin area, Section 10724(a)’s text cuts against the County’s ability to claim
the area is unmanaged. This is especially true when, as here, both of the GSAs are on track to
submit their GSPs, and a coordination agreement is not due for any overlapping areas until the
January 31, 2020 GSP submittal deadline.
Accordingly, when multiple GSAs adopt GSPs to manage a basin, that area falls within
the management area of several GSAs, and Section 10724 does not apply. No DWR regulations
or any judicial decisions interpret this section or alter its plain meaning.9
III.

Monterey County’s Resolution Is Premature And Would Fatally Undermine
SGMA’s Required GSA Collaboration Process.

SGMA establishes a specific process for GSAs who file overlapping notices to coordinate
and submit a joint GSP or set of GSPs. See Cal. Water Code §§ 10727.6 and 10733.4(b). The
Water Code likewise provides a process for resolving disputes if GSAs fail to coordinate and
submit joint GSPs for a critically overdrafted basin by the January 31, 2020 deadline. In that
situation, the State Board can designate that basin as probationary. Id. §§ 10735.2(a)(2) and
10735.2(a)(3) (providing that the State Board can also make a probationary designation after
finding that a GSP is inadequate). The State Board must give the local agencies or GSAs “180
days to remedy the deficiency,” and “[t]he board may appoint a mediator or other facilitator . . .
to assist in resolving disputes, and identifying and implementing actions that will remedy the
8 Although State Board guidance suggests that overlapping GSA notices would trigger
Section 5202(a)(2)’s reporting requirements, this has not been the case in practice. State Board,
Frequently Asked Questions on GSAs, at 5 (Nov. 22, 2017) (“SWRCB I AQs”).
9 MGSA acknowledges that one guidance document from the State Board opines that “[i]f two or
more local agencies overlap, the combined area will be deemed unmanaged” and asserts that a county
potentially could become a GSA in this situation. SWRCB FAQs at 3. However, this interpretation is not
consistent with the intent, legislative history, and text of Section 10724 and is unsupported by any official
regulation or case law.
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deficiency.” Id. § 10735.4(a). This provision covers disagreements over overlapping portions of
the basin.
The County’s resolution seeks to strip MGSA of its authority over the overlap area and to
intervene as the exclusive GSA. In doing so, the County is misusing Section 10724 to
implement the GSP of its affiliated GSA entity, violating State Board and DWR guidance
directly on point, and undermining SGMA’s dispute resolution processes. This action would set
a dangerous precedent that could incentivize the misuse of Section 10724 by counties.
IV.

Monterey County Cannot Use Section 10724 To Nullify MGSA’s GSA Notice Or
The Need For MGSA And SVBGSA To Resolve The Overlap.

The County appears to assume that by invoking Section 10724 and becoming the GSA
for the overlap area, the County will nullify MGSA’s GSA notice. However, nothing in SGMA
or its regulations provides that a county or other local agency can nullify the GSA notice of
another. Indeed, SGMA specifically provides that to resolve an overlapping area, a GSA
“notification [must be] withdrawn or modified to eliminate any overlap in the areas proposed to
be managed”—not overridden by another local agency. Cal. Water Code § 10723.8(c).
Similarly, Section 10724 does not change this fundamental premise or grant a county the power
to nullify a GSA notification. Accordingly, even if the County attempts to become the GSA for
the overlap area, MGSA’s GSA notification will remain valid.
Section 10724 also does not give the County the power to designate another local agency
exclusive
GSA. Instead, DWR has responsibility for posting GSA notifications. See
as an
§ 10723.8(b). On the SGMA portal, DWR currently does not list either MGSA or SVBGSA as
the exclusive GSA for any portion of the Subbasin. See DWR SGMA Portal, All Posted GSA
Notices; DWR SGMA Portal, Salinas Valley Basin GSA - 180/400 Foot Aquifer Map.10 DWR
instead identifies the GSA notices of both MGSA and SVBGSA as overlapping. Id. DWR will
not recognize MGSA’s and SVBGSA’s notices until they resolve their conflict,11 and the
County’s intervention under Section 10724 for the overlapping portion will not change this.
Both MGSA’s and SVBGSA’s notices will remain valid, but non-exclusive, GSA notifications.
Accordingly, the only way for SVBGSA to become the exclusive GSA for any part of the
Subbasin is for MGSA and SVBGSA to reach a coordination agreement.
The fact that SVBGSA and MGSA will remain nonexclusive GSAs even if the County
invokes Section 10624 raises additional logistical issues. Under SGMA, a GSP or set of GSPs
must “cover[] the entire basin.” Cal. Water Code § 10727(b); see also Cal. Code Regs. tit. 23,

10 This map is available at https://sgma.water.ca.gov/portal/gsa/print/461 .P
" Indeed, State Board guidance provides that “[i]f two local agencies file notices with DWR to be
a GSA for the basin, and all or a portion of their proposed management areas overlap as of June 30, 2017,
neither of the local agencies will become a GSA. As a result, the proposed management areas of both
local agencies will be unmanaged.” SWRCB FAQs at 4; see also DWR FAQs at 4 (“If overlap exists, the
decision to become a GSA will not take effect unless the overlap is eliminated.”).
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§ 355.4(a)(3); Cal. Water Code § 10733.4(b)) (“If groundwater sustainability agencies develop
multiple groundwater sustainability plans for a basin, the submission” of a GSP “shall not occur
until the entire basin is covered by groundwater sustainability plans”). Thus, if the County
maintains that only GSAs who DWR has designated as exclusive GSAs may file a GSP, then
SVBGSA and MGSA will not be able to file GSPs. The County likewise will not be able to file
a GSP for the overlapping area because the GSP would not cover the entire basin. As a result,
the County would instead have to become the GSA and submit a GSP for SVBGSA’s entire
jurisdiction in the Subbasin. The County would then have to manage the entire Subbasin until
MGSA and SVBGSA resolve the overlap. This would cause needless and extensive
organizational and financial harm to all the parties involved and would completely undercut
SGMA’s goals. Therefore, the County’s attempt to become the GSA for only the overlap area
will not result in efficient or effective management of the Subbasin or relieve SVBGSA of the
need to coordinate with MGSA to resolve the overlap.
V.

The County Must Wait 90 Days For Its GSA Notice To Take Effect, So It Cannot
Meet SGMA’s January 31, 2020 Deadline.

Although the DWR Letter asserts that the County would immediately become the
exclusive GSA when DWR posts the County’s GSA notice, DWR fails to cite any legal authority
for instantly granting a county exclusive GSA status.12 DWR Letter at 3. Instead, DWR states
that its “practice has been to immediately declare the GSA exclusive.” DWR Letter at 3.
However, this statement contradicts DWR’s statement earlier in the letter that no other county
has attempted to use Section 10724 despite opposition from a GSA within its jurisdiction - so, in
fact, DWR has never immediately posted a county notice letter in this situation. Id. at 2.
The DWR Letter also states that it “adopted that practice on the assumption that counties
would be taking responsibility for areas in which no other agency had any interest,” and that
“same logic applies for notices filed in areas that are unmanaged as a result of the overlapping
GSA notices of other entities.” Id. at 3. Llowever, the same logic does not apply because SGMA
provides a specific process for GSAs who file overlapping notices to coordinate and submit a
joint GSP or set of GSPs. See Cal. Water Code §§ 10727.6 and 10733.4(b).
Further, in an overlap situation, multiple GSA’s have an “interest” in an area and
applying the 90-day notice period allows the overlapping GSAs to engage in the coordination
process before the county’s GSA notice takes effect. This interpretation promotes SGMA’s
collaboration process. It also recognizes the fact that given the opportunity, GSAs may resolve
an overlap situation without the need for county intervention, which aligns with Section 10724’s
purpose of serving as a backstop for when SGMA’s other processes fail. As a result, the County
must wait 90 days before becoming a GSA for the overlapping area to allow SVBGSA and
MGSA to resolve the overlap and collaborate on a GSP or set of GSPs. The County therefore
could not submit a GSP before the January 31, 2020 deadline.
12 MGSA acknowledges that State Board guidance also states that “[tjhere is no 90-day waiting
period for the county’s intent to become the GSA to take effect” in this scenario. SWRCB FAQs at 4.
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CONCLUSION
For the foregoing reasons, the County cannot lawfully invoke Section 10724 to become
the GSA for the overlap portion of the Subbasin. Bending to the will of CalAm and its
reluctance to be governed and monitored by the government entity with the overlying interest (or
to be subject to negotiation under sustainable management criteria at all), is fatally inconsistent
with SGMA and the intention of the Legislature to sustainably manage groundwater. The City of
Marina formed MGSA to prepare its own GSP to govern critical groundwater resources within
its jurisdiction in this Subbasin and is completely consistent with the spirit and language of
SGMA.
MGSA is complying in all respects with SGMA and MGSA is prepared to take the
necessary steps to protect its jurisdiction over the CEMEX site. In the first instance, this means
continuing its efforts to finalize and submit its GSP for the overlapping area by the January 31,
2020 deadline. By committing significant financial resources and following the prescribed
SGMA process, MGSA has been doing exactly what the law requires and is entitled to complete
the process.
The proposed resolution by which the County would attempt to take over MGSA’s
jurisdictional area and to install its affiliate SVBGSA as the manager of this area using
SVBGSA’s GSP is a bad faith attempt to misuse SGMA to eliminate MGSA and achieve a
hostile takeover of its area. This action, which was conceived and encouraged by CalAm and
SVBGSA, would violate SGMA and deprive the City of Marina and MGSA of their SGMA
rights, leaving the area effectively unmanaged under SGMA. The City and MGSA strongly
oppose this resolution and encourage the County not to pursue this misguided course of action.
Sincerely,
O

Paul P. “Skip” SpauWirrg, III
PPS:jla
cc:

Layne Long, Marina City Manager
(via e-mail llong@cityofmarina.org)
Marina City Council (via e-mail)
Robert Wellington, Marina City Attorney
(via e-mail rob@wellingtonlaw.com)
Deborah Mall, Marina Assistant City Attorney
(via e-mail deb@wellingtonlaw.com)
Keith Van Der Maaten, Marina Coast Water District GSA
(via e-mail kvandermaaten@mc wd. or g)
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PAUL P. SPAULDING, III
sspaulding@fbm.com
D 415.954.4918

August 28, 2019

Via SGMA Portal and E-Mail
Ms. Taryn Ravazzini (taryn.ravazzini@water.ca.gov)
Deputy Director of Statewide Groundwater Management
Department of Water Resources
P.O. Box 942836
Sacramento, California 94236-0001
Re:

City of Marina GSA Groundwater Sustainability Plan
Response to California-American Water Company Comment Letter

Dear Ms. Ravazzini:
We submit this letter on behalf of the City of Marina Groundwater Sustainability Agency
(“MGSA”), which recently filed an initial notification of its intent to prepare a Groundwater
Sustainability Plan (“GSP”) for a portion of the 180/400 Foot Aquifer Subbasin (“Subbasin”) as
authorized by the Sustainable Groundwater Management Act (“SGMA”). This letter responds
to the August 12, 2019 comment letter submitted by the Ellison Schneider law firm on behalf of
California-American Water Company (“CalAm”).
In this “comment letter,” CalAm requests that the Department of Water Resources
(“DWR”) “reject” MGSA’s Groundwater Sustainability Agency (“GSA”) formation notice and
its GSP initial notification. However, CalAm has no legal standing under SGMA to make the
request and lacks any legal authority or precedent to obtain the relief it seeks. In fact, CalAm’s
letter is no more than a misguided attempt by a third party to short-circuit the processes
prescribed by SGMA for resolution of local groundwater management issues. Moreover, CalAm
has mischaracterized the underlying facts and invented non-existent policy reasons to support its
unprecedented request. DWR is not required to respond to or to take any action in response to
this letter. See 23 C.C.R. § 353.8(f). However, if DWR does respond, it must deny CalAm’s
request in all respects.
BACKGROUND FACTS
The MGSA was validly formed in full compliance with SGMA. On March 20, 2018, the
Marina City Council adopted a resolution forming the MGSA to “undertake sustainable
groundwater management within the portion of the Salinas Valley Ground Water Basin 180/400
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Foot Aquifer Subbasin within the City and outside of the Marina Coast Water District service
area.” On April 16, 2018, MGSA properly filed a notice of its GSA formation with DWR
pursuant to Water Code Section 10723.8. DWR duly accepted and posted MGSA’s notice of
GSA formation on its SGMA Portal.
On July 31, 2019, pursuant to Water Code Section 10727.8(a), the City filed an initial
notification of intent to prepare a GSP for its jurisdictional area. This notice provides a written
statement describing the manner in which interested parties may participate in the development
and implementation of the GSP and contains the other required elements for this initial notice.
MGSA also provided the notice to all required persons. MGSA is proceeding forward rapidly
with preparation of the GSP and, in its initial notice, specifically identified the MGSA meeting
dates and other opportunities for the public to provide comments and other input on the GSP.
MGSA’s GSP is expected to be completed and submitted to DWR by January 31, 2020.
CALAM’S COMMENT LETTER LACKS ANY LEGAL, FACTUAL
OR POLICY BASES TO SUPPORT ITS “REJECTION” REQUESTS.
CalAm’s comment letter makes a series of unsupported legal contentions in which it
attempts to question the validity of MGSA’s formation and to argue that the Salinas Valley Basin
Groundwater Sustainability Agency (“SVBGSA”) must or should be the exclusive GSA for the
entire Subbasin. However, not only do these arguments lack any factual and legal support, but
they improperly attempt to undermine decisions already made by DWR and to thwart the
ongoing collaborative local processes that are embedded in SGMA.
For the reasons explained below, CalAm’s arguments should be disregarded in their
entirety. Instead, the processes contemplated by SGMA should continue without the partisan
interference reflected in CalAm’s letter. We will address each CalAm argument in turn.
A.

The MGSA Was Validly Formed In A Timely Manner And There Is No Factual Or
Legal Basis For Attempting To “Reject” Its GSA Formation Notice.

CalAm contends that the MGSA should not be recognized as a valid GSA because it was
not formed before June 30, 2017. However, CalAm has made several fundamental analytical
errors that have led to this spurious contention.
First, SGMA does not contain a mandatory final deadline for the formation of all GSAs,
even for medium and high priority basins. The only SGMA mention of the June 30, 2017 date in
this context is in Water Code Section 10735.2 (a)(1), which relates to the circumstances under
which the State Water Resources Control Board (“State Board”) can designate a basin as a
probationary basin and thereafter take steps to develop its own interim groundwater
sustainability plan for that basin. See Water Code §§ 10735.4-10736.6. The June 30, 2017 date
is only the trigger date for a potential probationary basin finding if one or more GSAs, or a local
agency “alternative” plan, has not been noticed for an entire basin. Contrary to CalAm’s
contention, it is not a drop-dead date for all GSAs to have been formed and it is not true that no
additional GSAs can form in a basin after that date.
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Second, CalAm attempts to buttress its erroneous analysis with a quotation, taken out of
context from DWR’s website, that supposedly stands for the proposition that June 30, 2017 is the
absolute deadline for forming a GSA. To the contrary, DWR characterizes the June 30, 2017
date on its website as only an “initial planning milestone” and recognizes that new GSAs can,
will and have been formed thereafter as SGMA implementation continues. This portion of the
DWR website states in full (emphasis added):
SGMA required Groundwater Sustainability Agencies (GSAs) to
form in the State’s high- and medium- priority basins and
subbasins by June 30, 2017. Over 260 GSAs in over 140 basins
were formed by SGMA’s initial planning milestone. However, as
SGMA continues to be implemented and the priorities and
boundaries of some basins change, new GSAs will be formed, and
existing GSAs may want to reorganize, consolidate, or withdraw
from managing in all of part of a basin. All GSA notifications are
managed on DWR’s SGMA Portal.1
Thus, the GSA formation process was expected to and has in fact continued after June 30,
2017 as SGMA continues to be implemented. Indeed, after June 30, 2017, at least ten other new
GSA formation notices were posted, including those for the Fresno County Pleasant Valley GSA
Area, City of Coalinga GSA, Vina GSA, Montecito Groundwater Basin GSA, Owens Valley
Groundwater Authority GSA (for two different basin areas), Castaic Basin GSA, Triangle T
Water District GSA, Santa Barbara County Water Agency GSA – Goleta Fringe Areas, and
Corning Subbasin GSA. It appears that all but one of these post-June 30, 2017 GSA formations
cover high or medium priority basins.
In sum, CalAm’s assertion that MGSA’s GSA formation notice should be rejected
because it was filed after June 30, 2017 has no factual or SGMA legal basis. There was not an
absolute June 30, 2017 deadline for forming GSAs because this process is intended to be fluid
and not frozen in time. Rather, it was an initial planning milestone for determining what basins
may qualify for probationary status. Indeed, this has consistently been DWR’s position.
Although CalAm would like to override both SGMA and DWR’s judgment on this point for its
own private financial purposes, it cannot do so here.
B.

The SVBGSA Never Became The Exclusive GSA For The 180/400 Foot
Subbasin.

CalAm makes a tortured and wholly frivolous argument that SVBGSA became the
exclusive GSA for the 180/400 Foot Aquifer Subbasin on July 26, 2017, thereby supposedly
preventing the City of Marina from forming a GSA or preparing a GSP for any portion of the
Subbasin. However, once again, this argument defies the considered judgment of DWR and
1

This website page is found at https://water.ca.gov/Programs/Groundwater-Management/SGMAGroundwater-Management/Groundwater-Sustainable-Agencies.
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lacks any factual or legal basis.
CalAm’s line of reasoning is that, on April 27, 2017, DWR posted the notice of SVBGSA
to become the GSA for the entire Subbasin and that, in its view, no other GSA filed a valid GSA
notice for this Subbasin within 90 days, thereby essentially resulting in SVBGSA becoming the
exclusive GSA for this Subbasin.2
In making this argument, CalAm relies on Water Code Section 10723.8, which provides
that a local agency notice to become a GSA for a particular basin/subbasin “shall take effect” 90
days after posting if no other local agency has filed a notification of its intent to undertake
groundwater management in all or a portion of the same area prior to expiration of this 90-day
period. If another agency has such a notice posted before the expiration of this period, the GSA
notice shall not take effect.
CalAm’s first critical error in making this argument is that another local agency – Marina
Coast Water District (“MCWD”) – did file a GSA formation notice for a portion of the 180/400
Foot Aquifer Subbasin area that SVBGSA claimed in its GSA notice. It is undisputed that, on
February 6, 2017, MCWD formed a GSA for the Fort Ord portion of this Subbasin and, on
March 14, 2017, DWR posted the notice of this formation (even before SVBGSA filed its
notice). Thus, since MCWD filed a GSA formation notice for a portion of the same Subbasin
area that SVBGSA’s later notice covered, SGMA Section 10723.8 prescribes that SVBGSA’s
notice did not take effect and SVBGSA never became the exclusive GSA for the Subbasin area it
claimed.
CalAm attempts to explain away this complete roadblock to its Section 10723.8
contention by making a convoluted set of arguments that MCWD GSA’s notice supposedly was
not valid or effective and therefore should be completely ignored for SGMA purposes. It cites to
a November 2, 2017 letter authored by a State Board attorney (attached as Exhibit G to its
comment letter) that supposedly supports this argument. However, CalAm is mistaken and its
citation is misleading.
At the outset, CalAm misrepresents the nature of the State Board letter by implying that it
is somehow a dispositive determination by the State Board regarding the status of MCWD’s
GSA March 14, 2017 formation notice. To the contrary, the letter explicitly states that it is
“merely advisory” and that “[t]hese opinions [in the letter] are not a declaratory decision and do
not bind the State Water Board in any future determination.” Moreover, CalAm also attempts to
create the erroneous impression that the letter found that MCWD’s GSA notice was void and
must be disregarded by DWR. However, in so arguing, CalAm has entirely missed the central
point of the letter. Rather than attempting to void MCWD’s notice, the State Board letter was
2

MCWD also formed a separate GSA for another portion of the 180/400 Foot Aquifer Subbasin
(Marina Coast Water District GSA – Marina) at the same time and DWR posted notice of this GSA
formation on February 24, 2017. This area was excluded from the area SVBGSA claimed in its own
GSA formation notice.
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explicitly intended to encourage SVBGSA and MCWD GSA to meet and work out their
differences: “By way of this letter, I would like to encourage local resolution of the conflicts
over groundwater management in Salinas Valley.”
Indeed, that is exactly what occurred here. MCWD GSA and SVBGSA negotiated an
agreement that resolved most of their various conflicting issues regarding the 180/400 Foot
Aquifer Subbasin and Monterey Subbasin. In addition, in the advisory letter, the State Board
attorney suggested that, if MCWD could expand its jurisdictional boundaries by annexation to
include Fort Ord, it could become the “exclusive GSA” for the Fort Ord area. MCWD thereafter
did annex this area with the final approval occurring in or about July 2019. Thus, rather than the
MCWD GSA – Fort Ord notice being void (as CalAm contends), this notice eventually led to
MCWD establishing its SGMA jurisdiction for the area covered by the GSA formation notice in
the 180/400 Foot Aquifer Subbasin.
Notably, DWR does not agree with CalAm’s argument regarding SVBGSA’s alleged
Subbasin exclusivity. To the contrary, DWR has consistently informed all parties that SVBGSA
never achieved exclusive GSA status for the Subbasin under Section 10723.8 because of the
timely filings of MCWD GSA for this Subbasin. Consistent with the local and collaborative
policies contained in SGMA, DWR has encouraged the various GSAs in the Subbasin to work
together to resolve any GSP conflicts. And, as prescribed by SGMA, DWR has clearly stated to
all parties that no GSPs for Subbasin overlap areas will be accepted until such a resolution has
occurred.
Thus, in light of this law and factual context, CalAm’s demand that DWR “reject”
MGSA’s GSA formation and GSP preparation notices based on SVBGSA’s alleged
“exclusivity” is baseless. CalAm is not trying to further the purposes of SGMA or promote more
effective groundwater management. Rather, it is only trying to promote is own narrow corporate
agenda.
C.

Contrary To CalAm’s Innuendos, There Is Every Reason To Believe That
MGSA’s Sustainable Management of Groundwater In Its Subbasin Area
Can And Will Be Effective.

CalAm attempts to create the erroneous impression that MGSA will not be successful in
meeting the requirements of SGMA for its jurisdictional area. CalAm states that the covered
area is “extremely small,” that some of the technical information MGSA may rely on in forming
its GSP is supposedly discredited, and that it is unlikely that MGSA will meet the January 31,
2020 deadline for completing the GSP. However, this is no more than the SGMA equivalent of
throwing spaghetti against the wall to see if any will stick.
First, SGMA does not contain any minimum or maximum basin size for sustainable
groundwater management. Rather, it implicitly recognizes that these sizes may vary
substantially. Indeed, some of the GSA formation notices cover very small areas of larger
basins. See, e.g., Santa Barbara County Water Agency GSA -- Fringe Areas notice, posted on
the SGMA Portal on September 22, 2017. Rather, one of the hallmarks of SGMA is its
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recognition that local agencies will be in the best position to determine initially who should
manage basins, to analyze local conditions, and to apply SGMA’s sustainability criteria to these
conditions. SGMA envisions local flexibility and has not mandated any artificial GSA
jurisdictional area size requirements.
Second, CalAm complains (incorrectly) that some of the technical data and reports that
MGSA may rely on in preparing its GSP “conflicts with the weight of the modeling and science
supporting the MPWSP and has been repeatedly rejected by regulatory bodies and courts….”
Although CalAm does not identify what reports it means, MGSA assumes that it refers to the
Stanford University research studies regarding groundwater basin conditions that cover this exact
area of the Subbasin. Unfortunately, CalAm misleads DWR regarding this technical
information.
The Stanford University studies used well-accepted scientific methodologies (including
state-of-the-art electrical resistance tomography (“ERT”) and airborne electromagnetic (“AEM”)
techniques) to create two- and three-dimensional images of the actual hydrostratigraphic and
groundwater quality conditions, and seawater intrusion characteristics, in portions of the 180/400
Foot Aquifer Subbasin, including the MGSA jurisdictional area. In brief, the studies found that
there are significant areas of higher quality groundwater in areas of some seawater intrusion,
identified an existing freshwater wedge that was retarding seawater intrusion, and identified gaps
in the soil layers (aquitards) that are allowing vertical migration of saline water to the deeper
aquifers. This is valuable data, gathered by one of our country’s leading educational institutions,
that should be utilized, along with all other available data, to prepare a GSP for this area.
It is significant that the northward extension of the same datasets are being used by other
agencies for SGMA groundwater sustainability planning purposes. For example, in its recent
draft GSP for the Santa Cruz Mid-County Subbasin, the Santa Cruz Mid-County Groundwater
Agency (MGA) notes the following:
In May 2017, the MGA successfully completed an offshore
Airborne Electromagnetic (AEM) geophysical survey to assess
groundwater salinity levels and map the approximate location of
the saltwater/freshwater interface in the offshore groundwater
aquifers. This important data will inform the assessment of the
extent and progress of seawater intrusion into the Basin and the
management responses. The MGA anticipates repeating the AEM
survey on a five-year interval (2022) to identify movement of the
interface and assess seawater intrusion.
This is only one example of the use of this state-of-the-art technology for sustainable
groundwater management planning in California.
CalAm appears to be making a ridiculous argument that this Stanford data must be
ignored in preparation of the GSP. However, a GSA is not a court of law. Rather, it is a
groundwater management agency that has an obligation to gather and evaluate all water basin
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data potentially relevant to SGMA’s sustainability criteria. By trying to inject an issue regarding
what data supposedly supports or contravenes “the weight of the modeling and science” for
CalAm’s particular project, CalAm is misperceiving the purpose and function of a GSA that is in
the midst of preparing a GSP. Further, CalAm’s has misled DWR by stating that this technical
information “has been repeatedly rejected by . . . courts.” In fact, no court has rejected this
technical information. Indeed, the one regulatory agency that even considered a small early
subset of this data – the California Public Utilities Commission – did not “reject” it.
Third, CalAm asserts that one “practical” ground for rejecting MGSA’s GSP preparation
notice is that MGSA supposedly will not be able to meet SGMA’s January 31, 2020 deadline for
submitting a GSP. To the contrary, MGSA has a schedule in place that meets all of SGMA’s
requirements for public notice and comment, MGSA consideration and decision on the GSP, and
timely submittal of the GSP to DWR. Even so, CalAm’s uninformed speculation about
completion of the GSP is not, of course, a credible ground for rejecting a GSP preparation notice.
SGMA does not prescribe any minimum time period for the actual preparation of a GSP. Indeed,
given the focused nature of the GSP here, there is every reason to believe that it will be
completed in a timely manner.
Finally, CalAm’s letter displays a dismissive attitude toward the City of Marina3 and
questions the legitimacy of its interest in managing the groundwater in this Subbasin. In so
doing, CalAm ignores the City’s long-standing track record in protecting groundwater at the
property (sometimes referred to as the “CEMEX” property) that is the subject of the MGSA
notices. For example, in 1996, the City entered into an extensive Annexation Agreement and
Groundwater Mitigation Framework for Marina Area Lands (“Annexation Agreement”) with
several other parties, including the CEMEX property owner. The expressed purpose of the
Annexation Agreement is “to help reduce seawater intrusion and protect the groundwater
resource and preserve the environment of the Salinas River Groundwater Basin through
voluntary commitments by the Parties to limit, conserve and manage the use of groundwater
from the Salinas River groundwater basin. . . .” The groundwater conditions on the CEMEX
property were one main focus of the Annexation Agreement.
The City also worked closely with the California Coastal Commission and the State
Lands Commission in a series of combined enforcement actions in 2016-17 to end the current
sand mining operation on the CEMEX site by December 31, 2020. After decades of efforts to
end this environmentally destructive use, this termination was achieved through a settlement
approved by all three agencies. In addition to terminating this mining use at the end of next year
and gaining full restoration of the site, the settlement requires CEMEX to transfer the entire site
at a reduced purchase price to a non-profit organization or government entity approved by the
Coastal Commission and the City. As part of this conveyance, a deed restriction will be put in
3

The City of Marina has a working class, ethnically diverse population, many of whom do not
speak English. Marina is a recognized “disadvantaged community” at state, federal and local government
levels. The groundwater under the City is an important and valuable community resource because it is
provides a clean, local and affordable groundwater source for City residents.
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place to protect the CEMEX property and limit its potential uses to public access, conservation,
low-impact passive recreation, and public education.
In sum, the City has a demonstrated interest and a 25-year track record in taking action to
identify and protect this groundwater under MGSA’s jurisdiction. MGSA expects to file a GSP
with DWR by January 31, 2020 that fully complies with the groundwater sustainability
requirements of SGMA and results in effective and sustainable groundwater management for
many years.
D.

CalAm’s Articulated “Policy” Reasons For Rejecting MGSA’s GSP Notice
Are Contrived And Unpersuasive.

CalAm argues that rejection of MGSA’s GSP notice is required to eliminate
“uncertainty” about SVBGSA’s GSA and GSP status and that MGSA’s notice of GSP
preparation supposedly could cause “significant damage” (unspecified) to the work that
SVBGSA has undertaken. This is no more than empty rhetoric. The “uncertainty” that CalAm
refers to is inherent in the structure of SGMA and has not been created by MGSA, SVBGSA or
DWR. SGMA contemplates that there will be overlapping GSA jurisdictional claims and GSP
notices and it contains built-in incentives and provisions for the involved parties to resolve these
claims on the local level and, if these are unsuccessful, a resolution process at the State level. At
this point, these processes are just beginning and they will be concluded in the manner SGMA
contemplates.
Contrary to CalAm’s rhetoric, MGSA’s notices are not causing any damage, much less
“significant damage,” to SVBGSA’s work. By all appearances, SVBGSA is moving forward in
preparing and completing its GSP. Regardless of the outcome of the overlap in the jurisdictional
area, SVBGSA’s work will be valuable and important to completing its GSP. There is no
indication that SVBGSA has violated or will violate the terms of the grants it has received, so
CalAm’s assertion that SVBGSA could potentially lose or need to return such funds is wholly
unsupported and unrealistic.
In contrast, the action that CalAm seeks in its letter (DWR rejection of MGSA’s GSA
and GSP notices) would be catastrophic to MGSA. MGSA has properly formed, begun
preparation of a GSP and committed all of the funds necessary to complete and file its GSP by
January 31, 2020. CalAm’s request is no more than an unlawful attempt to disenfranchise
MGSA of its SGMA rights and would plainly thwart the goals of SGMA.
CALAM’S ATTEMPTED INTERVENTION INTO THE GSA/GSP
PROCESS WOULD UNDERMINE SGMA’S LOCAL
COLLABORATIVE GSP PROCESSES.
CalAm is a private party with its own narrow corporate interest in promoting a project
that it would like to build in Monterey County. It is not a GSA and it is not preparing a GSP to
sustainably manage groundwater in the 180/400 Foot Aquifer Subbasin. Rather, it is a member
of the public that has been and will be provided with many opportunities under SGMA (which is
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notable for its robust public participation provisions) to participate in the preparation of GSPs for
the Subbasin and to participate in other ways as the SGMA process proceeds. Apparently not
content with this role, CalAm is trying to interfere in and short-circuit the SGMA process.
However, this interference is unauthorized and cannot be allowed.
One bedrock set of principles in SGMA is its structural recognition of local control and
cooperative local management of groundwater. Its overall goal is to “enhance local management
of groundwater.” Water Code § 10720.1(b). SGMA also contemplates that state intervention
only occur when absolutely necessary. SGMA articulates the Legislature’s intent to “manage
groundwater basins through the actions of local government agencies to the greatest extent
feasible, while minimizing state intervention to only when necessary to ensure that local agencies
manage groundwater in a sustainable manner.” Id., § 10720.1(h)(emphasis added). Moreover,
“[i]t is the intent of the Legislature to encourage local agencies to work cooperatively to manage
groundwater resources within their jurisdiction.” Id., § 10750(a).
These themes of local management, minimization of state intervention, and local agency
cooperation run throughout SGMA. This is especially the case with regard to formation of GSAs
and to basin management through GSPs. SGMA recognizes that multiple GSAs can be formed
and multiple GSPs can be prepared to manage a single groundwater basin or subbasin. See, e.g.,
id., § 10720.7(a)(1)(recognizing that subbasins can be managed by “coordinated groundwater
sustainability plans”); id., § 10727(b)(recognizing that multiple GSP’s can be used to manage a
basin pursuant to a “single coordination agreement”). The SGMA mechanism for achieving this
coordination is a coordination agreement, which means “a legal agreement adopted between two
or more GSAs that provides the basis for coordinating multiple agencies or groundwater
sustainability plans within a basin.” Id. § 10721(d).
SGMA envisions that, when there are jurisdictional overlaps in a basin, the GSAs first
negotiate in good faith with one another to resolve the overlap. If these overlaps are not resolved
and both GSAs submit a GSP for the overlap area, the GSPs will not be accepted (as DWR has
confirmed). MGSA staff has met with SVBGSA staff and is working in good faith to negotiate
a coordination agreement and will continue to do so.
CalAm is attempting to precipitate premature state action to undermine the SGMA
collaborative local GSP processes. This would violate the legislative directive to minimize State
intervention “to only when necessary to ensure that local agencies manage groundwater in a
sustainable manner.” Id., § 10720.1(h). At this stage of the process, the MGSA and SVBGSA
GSPs have not been prepared and submitted to DWR, and no determination can yet be made as
to whether they ensure sustainable groundwater management. CalAm cannot be allowed to
subvert these important, ongoing SGMA processes.
CONCLUSION
For all of the reasons set forth above, MGSA respectfully requests that DWR take no
action in response to the CalAm August 12, 2019 comment letter. As DWR’s regulations state,
DWR “is not required to respond to comments, but shall consider comments as part of its
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evaluation of a Plan.” 23 C.C.R. § 353.8(f). However, if DWR believes that any response is
necessary, it should deny in its entirety CalAm’s request to “reject” MGSA’s GSA formation
notice and/or GSP preparation notice.
Very truly yours,

Paul P. “Skip” Spaulding, III
PPS:jla
cc:

Karla Nemeth, DWR (via e-mail Karla.Nemeth@water.ca.gov)
Mark Nordberg, DWR (via e-mail Mark.Nordberg@water.ca.gov)
Eileen Sobeck, SWRCB (via e-mail Eileen.Sobeck@waterboards.ca.gov)
Eric Oppenheimer, SWRCB (via e-mail Eric.Oppenheimer@waterboards.ca.gov)
Gary Petersen, SVBGSA (via e-mail peterseng@svbgsa.org)
Charles McKee, Monterey County Counsel (via e-mail mckeecj@co.monterey.ca.us)
Layne Long, City of Marina (via e-mail llong@cityofmarina.org)
Brian McMinn, MGSA (via e-mail bmcminn@cityofmarina.org)
Robert Wellington, Marina City Attorney (via e-mail rob@wellingtonlaw.com)
Deborah Mall, Marina Assistant City Attorney (via e-mail deb@wellingtonlaw.com)
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Via E-mail and Mail
Taryn Ravazzini
Deputy Director of Statewide Groundwater
Management
California Department of Water Resources
1416 9th Street
Sacramento, CA 95814
E-mail: taryn.ravazzini(a);water.ca.gov
Re:

Eileen Sobeck
Executive Director
State Water Resources Control Board
1001 I Street
Sacramento, CA 95814
E-mail: Eileen.Sobeck@waterboards.ca.gov

Monterey County’s October 9, 2019 SGMA Letter
Marina Sustainable Groundwater Agency Jurisdictional Area

Dear Ms. Ravazzini and Ms. Sobeck:
On behalf of the City of Marina Groundwater Sustainability Agency (“MGS A”), we are
responding to Monterey County’s October 9, 2019 letter informing the Department of Water
Resources (“DWR”) and the State Water Resources Control Board (“State Board”) of its intent
to consider becoming the Groundwater Sustainability Agency (“GSA”) for a portion of the
180/400 Foot Aquifer Subbasin (“Subbasin”).1
INTRODUCTION
In brief, Monterey County (“County”) apparently plans to supplant MGSA and become
the exclusive GSA for MGSA’s jurisdictional area because MGSA and the Salinas Valley Basin
GSA (“SVBGSA”) have filed overlapping GSA notices for the approximate 400-acre portion of
the Subbasin within the City of Marina. DWR and the State Board should firmly reject any
County effort to usurp MGSA’s GSA authority. The Sustainable Groundwater Management Act
(“SGMA”) provides for a local agency resolution process to resolve overlapping GSA notices
and uncoordinated Groundwater Sustainability Plans (“GSPs”). MGSA and SVBGSA have until
January 31, 2020 to negotiate and submit a coordination agreement. Then, if an overlap has not
been resolved, SGMA specifies a resolution process implemented by the State Board, which
includes a mandatory 180-day negotiation/mediation provision.
1 In its letter, the County states in several places that it “will consider” taking actions to become
the GSA for this property. However, at the end of the letter, the County requests that the agencies let
them know if they “have concerns about the County’s plans to become a GSA for the CEMEX property,
as outlined above.” (Emphasis added.)
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Four independent reasons compel cessation of any Monterey County efforts to become
the GSA for this overlap portion of the Subbasin:
•

SGMA Section 10724 does not provide a platform for Monterey County to replace
MGSA for this area;

•

Since it is creating and/or contributing to the overlap, Monterey County cannot
invoke Section 10724;

•

If it tried to invoke Section 10724, Monterey County would be unlawfully
circumventing the explicit local agency coordination requirements and GSP
resolution provisions in SGMA; and

•

Intervention by DWR or the State Board in support of Monterey County would be
premature and inappropriate.
SGMA CONTEXT

Both MGSA and SVBGSA filed notices of their GSA formation and of their intent to
prepare GSPs for the Subbasin. While SVBGSA’s notice covers the entire Subbasin, MGSA’s
notice applies only to an approximate 400-acre portion of the Subbasin within the City of
Marina’s jurisdictional boundaries. Thus, MGSA and SVBGSA have overlapping claims to this
portion of the Subbasin.
When competing GSA notices cause overlapping boundaries, SGMA prevents a GSA
decision from “tak[ing] effect unless the other notification is withdrawn or modified to eliminate
any overlap in the areas proposed to be managed.” Cal. Water Code § 10723.8(c). SGMA
instructs the local agencies to “seek to reach agreement to allow prompt designation of a
groundwater sustainability agency.” Id. SGMA further requires GSAs “intending to develop
and implement multiple groundwater sustainability plans” to “coordinate with other agencies
preparing a groundwater sustainability plan within the basin.” Id. § 10727.6. The GSAs must
“jointly submit” their GSPs with a coordination agreement “to ensure the coordinated
implementation of the groundwater sustainability plans for the entire basin.” Id. § 10733.4(b);
see also Cal. Code Regs. tit. 23, § 357.
Accordingly, when GSAs file overlapping claims, SGMA envisions a process where
those agencies negotiate in good faith to reach a compromise and enter into a coordination
agreement which they submit with their GSPs. The GSPs and coordination agreement between
MGSA and SVBGSA for the Subbasin must be filed by January 31, 2020.
MGSA is complying in all respects with SGMA. It properly formed its GSA, provided
the requisite notice of its intent to prepare a GSP, issued a draft GSP on October 8, 2019 and is
on schedule to file an approved GSP with DWR by the January 31, 2020 deadline. By
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committing the necessary (and significant) financial resources and following the prescribed
SGMA process, MGSA has being doing exactly what the law requires and it is entitled to
complete this process.
I.

SGMA Section 10724 Does Not Apply To This Situation Because Multiple GSAs
Have Asserted SGMA Jurisdiction Over The Overlap Area.

The County relies primarily on Water Code Section 10724(a) for its potential plan to
eliminate MGSA and take over its SGMA jurisdictional area. This provision states:
In the event that there is an area within a high- or medium-priority
basin that is not within the management area of a groundwater
sustainability agency, the county within which that unmanaged
area lies will be presumed to be the groundwater sustainability
agency for that area.
Cal. Water Code § 10724(a) (emphasis added).
The County is mistaken in asserting that this provision is applicable here. As SGMA’s
legislative history reflects,2 Section 10724 is intended to cover situations where no GSA asserts
jurisdiction over an area within a basin, not where multiple GSAs assert jurisdiction and prepare
GSPs for a particular area. When multiple GSAs adopt GSPs to manage such an area, the area is
within the management area of several GSAs. Section 10724 comes into play when no local
agency shows an interest in a particular basin area (thereby making it “unmanaged”) and a
county is thereafter given the option to become the GSA of that area. If the county declines, the
area will instead be managed by the State Board. No DWR regulations or any judicial decisions
interpret this section or alter its plain meaning.
The County argues that this provision should also be applied in a multiple GSA situation.
The County attempts to conflate the provisions for establishing an exclusive GSA under SGMA
Section 10723.8 with Section 10724 to reach a faulty conclusion that, because of the overlapping
area in MGSA’s and SVBGSA’s GSA notices, the areas should be deemed to be “unmanaged.”
However, the County inaccurately reads Section 10724(a) as addressing disputes arising under
the process for determining an exclusive GSA under Section 10723.8 and incorrectly presumes
that where overlapping GSAs jurisdictional claims exist, there is no GSA to manage an area.
MGSA acknowledges that one guidance statement from the State Board opines that “[i]f
two or more local agencies overlap, the combined area will be deemed unmanaged” and asserts
that a county potentially could become a GSA in this situation. State Board, Frequently Asked
2 The Legislature intended Section 10724 to apply “in the case of an area where no local agency
has assumed management.” S. Rules Comm., Floor Analysis on S.B. 11168 at 4 (Aug. 29, 2014)
(emphasis added). In particular, the Legislature linked this provision to whether a local agency has acted
to assume management over an area - not whether the local agency has become the exclusive GSA.
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Questions on GSAs, at 3 (Nov. 22, 2017) (“SWRCB FAQs”). However, this interpretation is not
consistent with the intent, legislative history, and text of Section 10724 and is unsupported by
any official regulation or case law. Even so, the State Board attaches an important caveat to this
interpretation: if a county is “creating or contributing to the overlap, the county does not become
the presumptive GSA.” As explained in the next section, this rule disqualifies Monterey County
from taking such an action.
In sum, it is not a reasonable interpretation of SGMA to read Sections 10723.8 and 10724
together in this manner, nor does SGMA define its use of the term “unmanaged.” Rather, these
GSA and GSP provisions are best read as operating at the same time on parallel tracks.
Consistent with this interpretation, Section 10724(a) does not require that a basin be within the
management area of an exclusive GSA. Where multiple GSAs file to manage the same basin
area, the clear text in Section 10724(a) does not support Monterey County’s ability to claim the
area is unmanaged. This is especially true when, as here, both of the GSAs are on track to
submit their GSPs, and a coordination agreement is not due for any overlap areas until the
January 31, 2020 GSP submittal deadline.
II.

Since Monterey County Is Creating And/Or Contributing To This GSA Overlap, It
Is Disqualified From Invoking Section 10724.

Guidance from the State Board and DWR places a very important limitation on Monterey
County’s authority to become a GSA for an unmanaged area under Section 10724: “If a county
is creating or contributing to the overlap, the county does not become the presumptive GSA.”
SWRCB FAQs at 3; see also DWR, GSA Frequently Asked Questions, at 4 (May 10, 2019).
The County argues that it is a completely separate entity from SVBGSA and thus could
not be creating or contributing to the overlap. However, the facts do not support this claim.
Monterey County was a moving force behind SVBGSA’s formation and even “pushed for the
establishment of the Joint Powers Authority” (“JPA”). SVBGSA Minutes at 2 (Sept. 19, 2019).
Monterey County is a member of SVBGSA and the County Administrative Officer position
(who authored the County’s October 9, 2019 letter) is designated as the official County
representative to SVBGSA. (See Exhibit A to SVBGSA’s JPA Agreement.) Section 10.4 of the
JPA Agreement for SVBGSA reflects that the County has provided almost 60% of all initial
funding for SVBGSA during the 2017-19 period, totaling $1.34 million. The Monterey County
Counsel’s office has served as the attorney for SVBGSA as it filed GSA and GSP notices and
even prepared the GSP that the County now proposes to adopt after it eliminates MGSA.
Indeed, the law reflects that a JPA agreement allows “two or more public agencies by agreement
[to] jointly exercise any power common to the contracting parties.” Cal. Gov’t Code § 6502.
In short, it is wholly unpersuasive for the County to assert that it is a separate entity from
SVBGSA and therefore is not creating or contributing to the overlap situation. In actuality, the
County, as a member, majority funder and driving force in the SVBGSA, is indisputably creating
and/or contributing to the overlap situation and cannot masquerade as a disinterested county
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agency coming in under a ministerial application of Section 10724 to resolve a dispute among
two local GSA agencies.
This is exactly the kind of conflict situation envisioned by the DWR/State Board
guidance where a county is disqualified from attempting to invoke Section 10724. Monterey
County’s contemplated actions here vividly illustrate these dangers. The County is responding to
a request by an affiliated entity (SVBGSA) of which it is the primary funder, to consider using
its powers to prevent the City of Marina from exercising its GSA authority. Monterey County
has announced its intention to adopt SVBGSA’s GSP for the overlap area - the same GSP that
the County helped design as a member of SVBGSA. Notably, Monterey County fails to present
any groundwater management justification for asserting control over the overlap area. It is
exactly to prevent such county conflicts that the “creating or contributing” limitation was
adopted.
SVBGSA and the County are being encouraged by California-American Water Company
(“CalAm”) to take these actions to promote its Monterey Peninsula Water Supply Project
(“Project”). In its October 9, 2019 letter to SVBGSA, copied to the Monterey County
Administrative Officer, CalAm requests both entities to “defer any action on a coordination
agreement” with MGSA and instead requests that the County become the GSA for the overlap
area. CalAm takes the ridiculous position that MGSA is only preparing a GSP to stop its Project
and attempts to enlist the County so it can build the Project. CalAm is not a GSA and, as a
private corporation intent on profit, it has no interest in ensuring sustainable groundwater
management in the Subbasin. Rather, it is a third party with no official role in this SGMA
process attempting to pressure public agencies to achieve its corporate goals. By advocating to
stop any coordination agreement discussions, it is also trying to artificially create an impasse in
hopes of a County takeover or state intervention.
As a DWR representative has already informed SVBGSA, the County would need to
withdraw from the SVBGSA if it intends to take any action under Section 10724. According to
the minutes of the September 19, 2019 SVBGSA Advisory Committee meeting, a DWR
representative (Tom Berg) stated to SVBGSA:
Monterey County can remove itself from the SVBGSA and
become the GSA for the unmanaged area and enter into a
coordination agreement. The cleaner approach is if Monterey
County decides there is an overlap and becomes the GSA for the
entire 180/400 Subbasin. They can become the GSA for only
Marina if they do not create the GSA with the intent to take
over Marina’s portion. You can resolve the overlap and trust
Marina will timely submit their Plan. If the Plan is determined to
be insufficient during the two-year review, the Water Board could
determine the entire Subbasin to be insufficient. He expects legal
fights if Monterey County takes over the Subbasin. Mr. Berg
referenced the determination that Kern County had created
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their overlap conflict, and they were prevented from becoming
the GSA as a result.

Tom Berg stated that during the telephone conversation with Mr.
Nordberg, DWR, it was suggested that the cleaner approach is for
Monterey County to become the GSA for the entire basin. If the
County becomes the GSA only for Marina, it is no longer
ministerial in terms of taking out Marina instead of just trying
to dear the overlap.3
Id. at 3-4 (emphasis added).
There are explicit withdrawal provisions in Sections 11.6 and 11.8 of SVBGSA’s JPA
Agreement that the County could utilize to accomplish this withdrawal. Moreover, after
withdrawal, the County would need to assert jurisdiction over all overlap areas in the Subbasin.
This would, of course, cause needless and extensive organizational and financial harm to all
GSAs with overlapping claims and would completely undercut SGMA’s goals.
In actuality, “SGMA requires the agencies to resolve” boundary disputes. SWRCB
FAQs at 3. The State Board only deems an area unmanaged until the GSAs resolve their
conflict. Id. This limitation aligns with the intended purpose of Section 10724 to function as a
safety valve, allowing a county to assume the role of a GSA in a ministerial manner as a last
resort or as a temporary solution before a local agency can take control. Instead of serving that
purpose, Monterey County would be using Section 10724 to target only the City of Marina and
block it from exercising its GSA authority and implementing its GSP. This effort would
contravene SGMA’s emphasis on and processes for local agency cooperation and basin
management.
III.

Monterey County’s Potential Action Would Fatally Undermine SGMA’s GSA
Collaboration Process.

SGMA specifies a specific process for GSAs who file overlapping notices to coordinate
and submit a joint GSP or set of GSPs. See Cal. Water Code §§ 10727.6 and 10733.4(b). The
Water Code likewise provides a process for resolving disputes, in the event that GSAs fail to
coordinate and submit joint GSPs for a critically overdrafted basin by the January 31, 2020
deadline. In that situation, the State Board can designate that basin as probationary. Id. §§
10735.2(a)(2) and 10735.2(a)(3) (providing that the State Board can also make a probationary
designation after finding that a GSP is inadequate). The State Board must give the local agencies
or GSAs “180 days to remedy the deficiency,” and “[t]he board may appoint a mediator or other
3 The minutes reflect that a representative of Monterey County (Charles McKee) attended this
meeting.
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facilitator . . . to assist in resolving disputes, and identifying and implementing actions that will
remedy the deficiency.” Id. § 10735.4(a). Disagreements over overlapping portions of the basin
are covered by this provision.
If it tried to eliminate MGSA’s authority over the overlapping area and intervene as the
exclusive GSA, the County would be improperly using Section 10724 to implement the GSP of
its affiliated GSA entity, violating State Board and DWR guidance directly on point, and
undermining SGMA’s dispute resolution processes. This action would set a dangerous precedent
that could incentivize the misuse of Section 10724 by counties.
IV.

DWR And State Board Intervention Is Premature And Legally Unauthorized.

MGSA and SVBGSA are entering a critical time for collaboration to meet the January
31, 2020 GSP submission deadline. Monterey County’s potential plan to assert itself as the GSA
for the MGSA jurisdictional area threatens to derail this process. Intervention by DWR or the
State Board to support Monterey County would similarly quash any possibility of compromise
between the two GSAs. Unfortunately, CalAm is urging a strategy to promote its own narrow
agenda, likely because it does not want to comply with the GSP of MGSA or with MGSA
oversight of its potential groundwater source. However, MGSA and SVBGSA must negotiate in
good faith and be given the opportunity to complete the local agency coordination process
prescribed by SGMA. The Water Code specifically provides for State Board intervention if
MGSA and SVBGSA cannot meet the January 31, 2020 deadline. See Cal. Water Code
§ 10735.2(a)(2). Any actions that interfere with or undermine these SGMA processes are
premature and inappropriate.
CONCLUSION
For the foregoing reasons, DWR and the State Board must immediately inform Monterey
County that Section 10724 is not applicable in this situation. The County, as the moving force,
member, primary funder and general legal advisor to SVBGSA, has created and or contributed to
the overlap situation and is therefore disqualified from using this provision. Supporting CalAm’s
reluctance to be governed and monitored by the government entity with the overlying interest,
does not support SGMA and the intention of the Legislature to sustainably manage groundwater.
The City of Marina’s formation of MGSA to prepare its own GSP to govern critical groundwater
resources within its jurisdiction is consistent with the spirit and language of SGMA.
Thank you for giving MGSA the opportunity to provide comments on this important
issue. We are certainly available to discuss these issues with you.
Very truly yours,

Paul P. “Skip” Spaulding, III
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PPS:jla
cc:

Mark Nordberg, Department of Water Resources
(via e-mail Mark.Nordberg@water.ca.gov)
Charles J. McKee, Monterey County Administrative Officer
(via e-mail mckeecj@co.monterey.ca.us)
Gary Petersen, Salinas Valley Basin GSA
(via e-mail peterseng@svbgsa.org)
Keith Van Der Maaten, Marina Coast Water District GSA
(via e-mail kvandermaaten@mcwd.org)
Layne Long, Marina City Manager
(via e-mail llong@cityofmarina.org)
Marina City Council (via e-mail)
Robert Wellington, Marina City Attorney
(via e-mail rob@wellingtonlaw.com)
Deborah Mall, Marina Assistant City Attorney
(via e-mail deb@wellingtonlaw.com)
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