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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 

 
 

UNITED STATES SUGAR CORPORATION, 
 
 Plaintiff, 
 
-v-         Civil Action No. 
 
LIEUTENANT GENERAL TODD T.  
SEMONITE, in his official capacity as  
Commanding General and Chief of  
Engineers for the United States Army  
Corps of Engineers;  
COLONEL ANDREW KELLY, in his official  
capacity as Commanding District Engineer for  
the United States Army Corps of Engineers,  
Jacksonville District; and  
UNITED STATES ARMY CORPS OF 
ENGINEERS, 

 
 Defendants. 
______________________________________/ 

 
COMPLAINT 

 
INTRODUCTION 

1. Plaintiff, United States Sugar Corporation (“USSC”), sues Defendants seeking 

declaratory and injunctive relief and challenging the U.S. Army Corps of Engineers’ (“Corps”) 

unreasonable actions in lowering the water level in Lake Okeechobee (the “Lake”) without 

analyzing the significant effects on the quality of the human environment. 

2. This action challenges the Corps’ decisions to release water from Lake 

Okeechobee at low Lake levels, contrary to the normal range of operations in the Lake 

Okeechobee Regulation Schedule 2008 (“2008 Regulation Schedule”), and as summarized by the 

Corps in its two Memoranda for the Record (“MFR”) issued by the United States Army Corps of 
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Engineers, Jacksonville District, declaring its intent to release Lake water during low Lake 

levels.  

3. The Corps is charged with managing the level in the Lake for the benefit of all of 

south Florida.   The Lake level is integral to the health of the south Florida ecosystem and the 

water supply for the six million Floridians living and working south of the Lake, and is also 

integral to USSC’s business.  

4. Wellfields for numerous municipalities along the lower east coast of Florida, 

including those located in Miami-Dade County, Broward County and Palm Beach County, 

depend on water from the Lake so they can provide water to residents and businesses, and the 

canals filled by the Lake provide water to hundreds of thousands of acres of farmland across 

south Florida.  

5. The Corps controls the Lake through a regulation schedule. The current Lake 

regulation schedule is known as the 2008 Regulation Schedule. This is the latest in a long series 

of Regulation Schedules the Corps has developed and used over the last 75 years to guide the 

decision making regarding releasing water from the Lake. 

6. The 2008 Regulation Schedule was finalized after the issuance of the 2007 Final 

Supplemental Environmental Impact Statement (“2007 EIS”). The 2008 Regulation Schedule 

was an interim schedule and was supposed to be in place for only three years.  Twelve years 

later, this interim schedule remains in place, relying on data and science generated in 2007 and 

before.   

7. The 2008 Regulation Schedule, among other things, constrains the Corps’ 

decisions to release water from the Lake.  The 2008 Regulation Schedule contains high and low 
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lake levels, and regulates the Corps’ decision-making at each of these levels to balance the water 

needs of south Florida.  

8. The 2008 Regulation Schedule establishes the ideal water levels for the Lake at 

between 12.5 feet and 15.5 feet. This range is considered ideal because it balances the various 

water needs of south Florida and the Lake. 

9. The Lake’s levels rise and fall based on climate conditions, such as rain, and man-

made water releases by the Corps.       

10. The Lake level is currently in the Water Shortage Band and is presently at 11.65 

feet, which is below the ideal water levels fixed in the 2008 Regulation Schedule.1 Despite this, 

and contrary to the 2008 Regulation Schedule, the Corps since November 2018 has been 

releasing unprecedented amounts of water from the Lake, driving the Lake to extreme low levels 

and man-made drought.   

11. Before the Corps’ unprecedented release of water from the Lake, the Corps 

should have prepared a new or supplemental Environmental Impact Statement (“EIS”) to update 

the 2008 Regulation Schedule and analyze the full effects that the Corps’ unprecedented release 

of water would have on south Florida.  The Corps did not undertake an new or supplemental EIS 

prior to these releases of water. 

12. By releasing water since November 2018 resulting in the Lake at the low level of 

11.65 feet without preparing an EIS and analyzing the full effects of that release of water, the 

                                                 
1 The Water Shortage Band is the lowest portion of the 2008 Regulation Schedule. Lake stages 
enter this band between 13.0 and 10.5 feet, depending upon the time of year.  Depiction of the 
Water Shortage Band is found in Exhibit A and further described in the Water Control Plan for 
Lake Okeechobee and Everglades Agricultural Area, dated March 2008 at Section 7-08. The low 
Lake level is depicted with a blue line in Exhibit B.  
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Corps has violated the National Environmental Policy Act (“NEPA”), 42 U.S.C. § 4321 et seq., 

and the Administrative Procedure Act (“APA”), 5 U.S.C. § 551 et seq. 

13. The Corps’ draining of the Lake below the Water Shortage Band and the resulting 

man-made drought has “significantly” and adversely affected the quality of the human 

environment and will continue to do so.  These harmful effects include: 

a. a significant impact on public health and safety including negative effects 

on navigation and hurricane evacuation routes and safety threats to boaters getting stranded in a 

low Lake,  

b. a threat of peat fires and saltwater intrusion from a low Lake as a result of 

the unique characteristics of the geographic area,  

c. highly controversial effects, including wasting water, as evidenced by the 

many public comments the Corps received in public workshops requesting they not lower the 

Lake, 

d. uncertain, unique, and unknown risks arising from not knowing how low 

the Lake level will fall,  

e. setting a harmful precedent of the Corps operating outside of the 2008 

Regulation Schedule for months at a time, 

f. the effects on cultural and historic resources were not analyzed,  

g. the adverse impacts on threatened and endangered species in that the 

endangered Everglade snail kite, for which the Lake is its critical habitat, and nesting has been 

virtually eliminated on the Lake this year, unlike last year where the Everglade snail kite nested 

approximately 161 times when water levels were in the normal range, and 
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h. jeopardizing state law environmental protections because the Corps 

actions could trigger a violation of the State’s law (Lake minimum flows and levels (“MFL”)) on 

how low the Lake can go if the Lake remains below 11 feet for more than 80 days. 

14. By draining the Lake in violation of the 2008 Regulation Schedule, the Corps has, 

in effect, impermissibly created and implemented a new and rogue Lake regulation schedule, 

without preparing a new EIS, which is required to provide a robust analysis of the effects of the 

Corps’ actions. 

PARTIES 
 

15. Plaintiff, USSC, owns and farms approximately 245,000 acres of farm lands in 

Glades, Hendry, Palm Beach and Martin counties.  USSC grows sugarcane, oranges, sweet corn, 

and winter vegetables, relying on Lake Okeechobee to grow its crops.  Dependent on weather 

and growing conditions, USSC produces over 8 million tons of sugarcane each year, providing 

approximately 10 percent of all sugar produced in America.  USSC is one of Florida’s major 

producers of sugar, oranges and orange juice products, providing 250 million glasses of premium 

orange juice each year, making it one of the largest suppliers of orange juice nationwide. Sugar 

produced by USSC is used by food manufacturers in the United States to make bread, canned 

fruits and vegetables, juices, beverages, and ice cream, to name a few.   

16. Like other farmers in Florida, USSC must water its crops. To do this, USSC must 

obtain permits authorizing its use of water which are issued only after the issuing agency – the 

South Florida Water Management District (“SFWMD”) – is satisfied that use of such water is 

reasonable-beneficial, does not interfere with the rights of any existing legal users, and is in the 

public interest.   
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17. Droughts and antecedent low Lake level conditions adversely affect USSC’s 

ability to deliver water to its crops.  For example, when the Lake is at low levels, below 10.5 

feet, USSC must rely on the SFWMD to deliver water from the Lake through the SFWMD’s 

voluntary installation of portable forward pumps, because the normal gravity-driven deliveries 

are no longer sufficient. When relying on these portable forward pumps, water deliveries to 

USSC crops are limited and at some point, even these pumps will no longer be capable of 

delivering water.  

18. At these extreme low Lake levels, permanent environmental damage is risked 

through soil loss and uncontrollable wildfires. Under drought conditions, soil and organic matter 

oxidizes resulting in soil subsidence.  The threat of wildfire is usually managed through available 

Lake water as the means to extinguish a fire.  However, with low Lake levels and the inability to 

deliver water to the farm fields, the threat of an uncontrolled wildfire on USSC’s lands increases. 

These potential environmental harms affect USSC as a landowner and nearby landowners.   

19. Because of the Corps’ wasteful release of freshwater, USSC has had difficulty 

delivering irrigation water to crops in the southern part of the EAA and in the vicinity of the L-8 

canal. 

20. USSC is adversely affected and damaged by the Corps’ failure to comply with the 

APA and NEPA in lowering Lake Okeechobee outside of the 2008 Regulation Schedule. 

21. USSC also has a procedural interest in the Corps complying with its legal 

obligations under NEPA and the APA and suffers injury when the Corps fails to do so. As a 

result, USSC has suffered an injury in fact. 
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22. Defendant, Lieutenant General Todd T. Semonite, is the Commanding General 

and Chief of Engineers for the United States Army Corps of Engineers (“Commanding General” 

or “Chief”). Lieutenant General Todd T. Semonite is sued in his official capacity.  

23. Defendant, Colonel Andrew Kelly, is the Commanding District Engineer for the 

United States Army Corps of Engineers, Jacksonville District (“District Engineer”) and is in 

charge of the United States Army Corps of Engineers, Jacksonville District (“Jacksonville 

District”) office in Jacksonville, Florida and is designated to act for the Secretary of the Army. 

Colonel Andrew Kelly is sued in his official capacity.  

24. Defendant, the Corps, is a federal agency under the United States Department of 

Defense. The Corps carries out projects that provide coastal protection, flood protection, 

hydropower, navigable waters and ports, recreational opportunities, and water supply. The 

Jacksonville District is a civil works district in the Corps. The Jacksonville District manages 

projects associated with Lake Okeechobee and Everglades watersheds on behalf of the Corps.  

JURISDICTION AND VENUE 

25. This action arises under NEPA, 42 U.S.C. § 4321 et seq., and the APA, 5 U.S.C. 

§§ 701-706.  

26. This Court has subject matter jurisdiction pursuant to 5 U.S.C. §§ 701-706 (APA 

judicial review provisions) to determine whether Defendants acted arbitrarily, capriciously, with 

an abuse of discretion, and otherwise not in accordance with law; 28 U.S.C. § 1331 (federal 

question) because this action arises under the laws of the United States; and 28 U.S.C. § 1361 

(action in the nature of mandamus to compel an officer or employee of the United States or 

agency thereof to perform a duty owed to Plaintiff).  
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27. Relief is appropriate pursuant to 28 U.S.C. § 2201 and 28 U.S.C. § 2202 

(Declaratory Judgment Act); 5 U.S.C. § 701 et seq. (APA); and 42 U.S.C. 4321 (NEPA). 

28. Declaratory relief is appropriate under 5 U.S.C. § 706, and 28 U.S.C. §§ 2201(a) 

and 2202 because an actual controversy, within the meaning of the Declaratory Judgment Act, 

exists between Plaintiff and Defendants. 

29. Injunctive relief is appropriate under 5 U.S.C. § 706, 16 U.S.C. § 1540, and 28 

U.S.C. § 2202. 

30. Venue lies in this judicial district by virtue of 16 U.S.C. § 1540(g)(3)(A) 

(allowing “any person” to commence a civil suit on his own behalf) and 28 U.S.C. § 1391 

because all or a substantial part of the events or omissions giving rise to the claims set forth in 

this Complaint occurred within this judicial district, and Defendants, having authority over the 

actions or inactions alleged, are located in this judicial district.  The Corps maintains a district 

office in this judicial district. Finally, USSC’s substantial farming operations occur in Palm 

Beach County, which lies within this judicial district.   

31. The federal government has waived sovereign immunity in this action pursuant to 

16 U.S.C. § 1540(g) and 5 U.S.C. § 702. 

32. USSC has exhausted all administrative remedies available to it as required by the 

APA and Declaratory Judgment Act.  

33. All conditions precedent, if any, have been satisfied, waived, or are futile. 

34. The Corps’ decision and action in routine and ongoing releases of water to lower 

the water level of Lake Okeechobee is a final agency action reviewable under the APA. 

STATUTORY AND REGULATORY FRAMEWORK 

Administrative Procedure Act  
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35. Judicial review of federal agency action is governed by the APA, 5 U.S.C. §§ 

701-706 et seq. The APA confers a right of judicial review on any person that is adversely 

affected by agency action. 5 U.S.C. § 702. 

36. Under the APA, the reviewing court “shall … hold unlawful and set aside agency 

action, findings, or conclusions found to be … arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with the law” or “without observance of procedure required by 

law.” 5 U.S.C. § 706(2)(A) and (D).   

37. When the action of a federal agency, here, the Corps, is the consummation of that 

agency’s decision-making process and determines rights or obligations, the action is 

challengeable under the APA. 

National Environmental Policy Act 

38. NEPA is a procedural statute that does not dictate an outcome but requires federal 

agencies, like the Corps, to analyze and examine the environmental impacts of its actions by 

identifying and fully evaluating all environmental, social and economic effects of a proposed 

action.   

39. The purpose of NEPA is “[t]o declare a national policy which will encourage 

productive and enjoyable harmony between man and his environment; to promote efforts which 

will prevent or eliminate damage to the environment and biosphere and stimulate the health and 

welfare of man; to enrich the understanding of the ecological systems and natural resources 

important to the Nation; and to establish a Council on Environmental Quality.” 42 U.S.C. § 

4321. 
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40. Congress created the Council on Environmental Quality (“CEQ”) to implement 

NEPA and promulgate regulations applicable to federal agencies to assist federal agencies in 

complying with NEPA. 42 U.S.C. § 4342; 40 C.F.R. § 1500 et. seq.  

41. Under NEPA, a federal agency must undertake and complete a new EIS prior to 

taking any major federal action and must undertake a supplemental EIS where: (i) the agency 

makes substantial changes in the proposed action that are relevant to environmental concerns; or 

(ii) there are significant new circumstances or information relevant to environmental concerns 

and bearing on the proposed action or its impacts.  

42. The Corps’ decision to routinely and on a continuous basis drain water from the 

Lake is a major federal action requiring a new EIS or a supplemental EIS, particularly where 

new circumstances and information concerning the Lake and operational effects have arisen 

since the now outdated data reviewed in the 2007 EIS.  

43. Under the Corps’ civil works NEPA regulations, the Corps is required to prepare 

an EIS when the Corps proposes major changes in the operation and/or maintenance of 

completed projects. The Corps’ actions here constitute a major change in the operation or 

maintenance of the Lake because the Corps is releasing water from the Lake when the 2008 

Regulation Schedule requires that the Corps retain water in the Lake for conservation. 

44. These regulations help ensure that the Corps complies with NEPA. 

45. Under NEPA and CEQ regulations, in undertaking an EIS, the Corps would be 

required to thoroughly examine the direct, indirect, and cumulative environmental and social 

impacts, and explore and evaluate a range of reasonable alternatives that meet the basic purpose 

of the federal agency’s action. Here, by failing to undertake a new EIS or supplemental EIS the 

Corps failed to conduct this necessary due diligence.   
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46. NEPA requires the Corps to comply with its procedures in good faith and to fully 

and fairly analyze all of the effects of the proposed action and the alternatives to a proposed 

action which may avoid or minimize the adverse effects. Here, the Corps failed to do this.  

Instead, in violation of its obligations under NEPA, the APA and CEQ regulations, the Corps 

announced its decision to release from the Lake unprecedented amounts of water on an ongoing 

basis without public input, without discussion of alternatives and with, at most, a cursory review 

of the effects of its action. 

47. NEPA requires the Corps to take a “hard look” at the environmental effects of its 

actions, even after an original EIS has received initial approval.  Although the 2008 Regulation 

Schedule received initial approval, the Corps is required but has failed to take a “hard look” at its 

2018 and 2019 actions that are inconsistent with the 2008 Regulation Schedule.  

48. In the 2007 EIS, the Corps did not take a “hard look” at the effect of ongoing 

releases of water at low Lake levels during the dry season. Therefore, the Corps’ cannot rely on 

the 2007 EIS or 2008 Regulation Schedule for this purpose, particularly where so doing ignores a 

decade of additional data. 

BACKGROUND FACTS 
 

A. The Corps Has Aggressively Lowered Lake Okeechobee Beyond its 2008 
Regulation Schedule Due to Political Pressure in Violation of NEPA and the 
APA. 
 

49. The Corps controls the gates and structures that release water from the Lake along 

the east to the St. Lucie River, and to the west into the Caloosahatchee River. The Corps may 

also release water to the south to the Everglades Agricultural Area (“EAA”), towards the 

Everglades and towards the lower east coast for use by urban water supply users in Miami-Dade, 
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Broward and Palm Beach Counties.   Attached as Exhibit C is map depicting the Lake and these 

outflow points.  

50. At low Lake levels (below 13 feet, depending on the time of year), the 2008 

Regulation Schedule instructs the Corps to hold water in the Lake for conservation purposes, 

allowing only limited releases under very specific circumstances. In violation of the 2008 

Regulation Schedule, the Corps released water from the Lake when it should have been 

conserving the water. 

51. Releasing Lake water unnecessarily wastes South Florida’s water resources by 

draining the Lake, without proper authority, at a time when conserving water is not only prudent, 

but mandated by the 2008 Regulation Schedule.   The Corps’ actions are squandering freshwater 

to tide with an already low Lake and essentially risking a “Corps-induced” or “man-made” 

drought. 

52. Droughts are dangerous to people and the environment.  The Lake is the key to 

providing for South Florida’s water needs.   

53. The Corps, under the direction of the 2008 Regulation Schedule, is obligated to 

manage the Lake to provide some resiliency against natural droughts.  By failing to manage the 

Lake through, among other actions, wasteful draining of the Lake, the Corps has violated the 

2008 Regulation Schedule and jeopardized the resiliency and impacts water supply interests for 

millions in South Florida including agricultural, recreational, navigational and urban 

stakeholders in South Florida.  This waste of water harmed and continues to harm public health 

and safety by impeding navigation in the Lake and adversely affecting fishing and nesting birds 

in the Lake and throughout South Florida and has increased the risk of dangerous and 

uncontrollable peat fires south of Lake Okeechobee.  Urban water supply is also at risk because 
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the supply source of thousands of water users in South Florida can become contaminated with 

salt water when there is a lack of Lake water to recharge these drinking water sources.       

54. At a minimum, before opening up the proverbial, and literal, “gates” to release 

this water, the Corps was required to have fully analyzed the effects of its release decisions so 

that the Corps and all of South Florida could understand the expected impacts.  This did not 

occur – the law mandates that it should have.  

55.  When the Corps adopted the 2008 Regulation Schedule, it prepared the 2007 EIS. 

See Lake Okeechobee Regulation Schedule, Final Supplemental Environmental Impact 

Statement Including Appendices A through G, November 2007 (referred to herein as the “2007 

EIS”). An EIS is required by law for any federal “major” agency action that can “significantly 

affect the human environment”.  Managing lake levels in the Lake is a major federal action that 

significantly affects the human environment. NEPA applies to federal actions that are not 

ministerial or non-discretionary. 

56. The 2007 EIS considered only three years of effects on the large number of urban, 

agricultural, navigational, Tribal, governmental, and environmental stakeholders affected, and 

the potential effects to water resources, and threatened and endangered species and wildlife 

resources, all with some stake or interest in the Lake. The 2008 Regulation Schedule has been in 

place for approximately twelve years. 

57. The Corps’ current water releases, beyond the levels mandated in the 2008 

Regulation Schedule, are a major federal action for which an EIS is needed.  Both the context – 

affecting millions of South Floridians’ water supply - and the intensity – dumping huge amounts 

of water from the Lake – warrant a “hard look” at their effects.   
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58. Due to the length of time that has passed since the original 2007 EIS and the 

Corps’ changed operations, a new EIS for the Lake is needed to properly assess the effects of the 

Corps’ operations on the human environment. 

59. Hurricane Irma in 2017 and the rainfall events in the summers of 2016 and 2018 

were extreme weather events resulting in high volume harmful discharges to the estuaries. These 

discharges were consistent with the 2008 Regulation Schedule. 

60. After such discharges, several environmental groups and Congressman Brian 

Mast, have publicly urged the Corps to lower Lake Okeechobee to 10.5 feet (much lower than 

the desired 12.5 to 15.5 foot ecological envelope) in the dry season.   

61. In bowing to this political pressure, the Corps in November 2018 began an 

extreme and long-term operation dramatically lowering Lake Okeechobee water levels by 

wasting freshwater resources and discharging to estuaries under so-called additional operational 

flexibility. The Corps did not provide the public with any public notice or comment period, nor 

did it provide a range of alternatives it analyzed, nor did it provide what the expected outcome or 

Lake level would be.  

62. The Corps’ action to lower the Lake is final agency action subject to APA review.  

Here, the Corps’ actions are the culmination of the Corps decision-making and adversely impact 

USSC’s rights and obligations.   

63. The Corps documented the consummation of its decision-making process in its 

MFRs.  The decision to wastefully discharge water outside of the 2008 Regulation Schedule 

makes it no longer physically available for permitted, legal users and threatens users’ ability to 

protect themselves from harmful environmental effects, including, but not limited to, soil loss, 

wildfires and saltwater intrusion. 
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64. The Corps’ water discharges from the Lake are not authorized in the 2008 

Regulation Schedule.   

65. No modeling or an analysis of the effects of these extreme dry season discharges 

was done. See Section 7-16 of the Water Control Plan for Lake Okeechobee and Everglades 

Agricultural Area, dated March 2008.  Therefore, the investigation of the effects that is required 

by NEPA has not been done. 

66. In 2007, the U.S. Fish and Wildlife Service also raised concerns about the Corps’ 

undertaking these open-ended, unstudied water discharges in its Fish and Wildlife Coordination 

Act Report for the 2008 Regulation Schedule.   

67. For over seven months, the Corps operated the Lake discharging water when the 

2008 Regulation Schedule and the analysis in the 2007 EIS state that water should have been 

conserved in the Lake.  

68. Since November 2018, Corps’ discharges have been responsible for lowering the 

Lake elevation by a foot more than the 2008 Regulation Schedule otherwise provided.  This 

amount is equivalent to almost 400,000 acre-feet, and is more water than is contained in any of 

the reservoirs used or planned for Everglades restoration.   

69. The Corps attempted to apply NEPA to its decision to use additional operational 

flexibility in an MFR, with the subject, “Lake Okeechobee Regulation Schedule Additional 

Operational Flexibility Justification and National Environmental Policy Act Coverage 

Determination” (“October MFR”). The October MFR, the 2018 Operational Strategy, and the 

Water Control Plan for Lake Okeechobee and Everglades Agricultural Area, dated March 2008 

are attached as Composite Exhibit D. This decision began what has now turned into months of 
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operations outside of the 2008 Regulation Schedule, driving the Lake level down without study 

or a clear end goal. 

70. The October MFR stated that releases would stop when cumulative releases were 

over 164,600 acre-feet over the normal 2008 Regulation Schedule Part D.  But once the Corps hit 

that cumulative release level, instead of stopping making releases, the Corps in a piecemeal 

decision, decided to continue operating outside of the 2008 Regulation Schedule, as documented 

in the February 2019 MFR. On February 22, 2019, the Corps issued its decision to continue 

using additional operational flexibility in an MFR with the subject, “Lake Okeechobee 

Regulation Schedule Additional Operational Flexibility Justification and National Environmental 

Policy Act Coverage Determination” (“February MFR”).  The February MFR and 2019 

Operational Strategy are attached as Composite Exhibit E. This time there was no such release 

calculation to place an end goal on the current operations. 

71. In its self-serving, conclusory MFRs, the Corps decided without any public input 

that it had NEPA “coverage.”  Admitting these actions needed to comply with NEPA, the Corps 

attempted to declare it had “coverage” under the almost 12-year old 2007 EIS.  This conclusion 

flouts the law by ignoring the changes in operations and the changes in circumstances that have 

occurred since the 2007 EIS was prepared more than a decade ago. 

72. The way the Corps has been using additional operational flexibility since 2018 is 

far beyond the expectations that it would be infrequent.  Indeed, it has lasted over seven months, 

the effects of its actions have never been studied, not even in the old 2007 EIS.  These water 

releases amount to the Corps self-selecting a new alternative Lake schedule, without public input 

or scientific analysis. 
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73. The Lake is nearly four feet lower than it was when the October MFR was issued, 

wasting freshwater resources without analyzing the risk or engaging public stakeholders. 

B. The Corps’ Unanalyzed, Extreme Actions Have Had Significant Adverse 
Effects on the Quality of the Human Environment Requiring an EIS 
 

74. The current Lake stage of 11.65 feet is low for this time of year, and below the 

Lake’s ideal water levels, which varies seasonally from 12.5 – 15.5 feet.  The Corps’ action to 

purposefully draw down the Lake more than a foot below the desired level and release almost 

400,000 acre-feet of freshwater constitutes a “major federal action” significantly affecting the 

quality of the human environment, for which an EIS was needed. 

75. Prior to reaching the current Lake stage of 11.65, the Lake stage had entered a 

part of the 2008 Regulation Schedule, called the Beneficial Use Band, which required the Corps 

to conserve water in the Lake and limit discharges, which the Corps did not do.  As a result, the 

Lake stage has entered the Water Shortage Band.  If rainfall falls short, the entire south Florida 

region will be condemned to catastrophic, harmful impacts from the Corps’ man-made and 

unauthorized drought. 

76. The Corps has not examined whether lowering Lake Okeechobee below levels 

provided for in 2008 Regulation Schedule will have a significant impact on the quality of the 

human environment as it is required to do. The MFRs referenced above did not undertake the in-

depth analysis. 

77. NEPA requires analysis of both context and intensity of an action in determining 

whether it “significantly” affects the quality of the human environment.   

78. The Corps’ actions of draining the Lake beyond the 2008 Regulation Schedule 

gives rise to both elements of context and intensity, based on the enormous impact the Lake has 
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on the south Florida environment and economy and the intensity of the effects of the Corps’ 

decisions impacting the environment.  

79. In violation of NEPA, the Corps has not analyzed both context and intensity of its 

actions in draining the Lake beyond the 2008 Regulation Schedule. 

80. Lake Okeechobee water levels affect the five counties that border the Lake, as 

well as all the areas in south and central Florida affected by the Central and Southern Florida 

Project (C&SF Project). Lake levels have both short and long term effects on the environment 

and economy, including low Lake level impacts to water supply for millions of Floridians, water 

supply for permitted users, fishing, ecotourism, and navigation on the Lake. Lasting effects from 

the increased risk of saltwater intrusion from lack of water to recharge aquifers and risk of peat 

fires in both the EAA and the natural parts of the system may occur at such low Lake levels. 

81. NEPA requires the Corps to consider the impacts of the draining of the Lake, both 

beneficial and adverse.  The Corps has violated NEPA by failing to do so, particularly where the 

Corps has not adequately considered potential for permanent adverse impacts from saltwater 

intrusion, peat loss and fires. 

82. Purposefully draining the Lake in the dry season has devastating impacts on 

public health and safety, for example, the low Lake has already adversely impacted navigation 

on the Lake to the point of  putting boaters’ safety and lives at risk from running aground.  Public 

water supply is also at risk from wasting available recharge water. 

83. Impacts to the area are magnified by the unique characteristics of geographic area, 

particularly, given the large scale of the Lake, lowering it even a few inches, just for the sake of 

lowering the Lake, means wasting vast quantities of freshwater that are needed to sustain water 

users and the ecology of the Lake. 
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84. The effects of Corps’ actions are highly controversial.  Those pushing for a lower 

Lake in the dry season believe it will help stop discharges to the estuaries.  In fact, the opposite is 

true, the Corps driving the Lake into the water shortage band results in more discharges than 

called for in the 2008 Regulation Schedule. Each time the Corps revises the Lake schedule, 

hundreds or even thousands of comments are received from the public, with input on the effects 

of Lake operations. Taking extreme action to drain the Lake in the dry season is highly 

controversial because despite assurances that rain will come, the weather is uncertain, and the 

Corps is risking permanent, harmful environmental effects. 

85. Uncertainty in weather prediction generates enormous risk to the environmental 

resources.  In essence, the Corps is relying on a wet rainy season to raise Lake levels back up, 

after its extreme lowering of the Lake.  The Corps has failed to analyze the effects of its actions 

if the rainy season is not as wet as it hopes. 

86. The Corps’ operations outside the 2008 Regulation Schedule without a new EIS 

sets an alarming precedent that the Corps can supplant the 2008 Regulation Schedule and replace 

it with a new alternative that the Corps formulated on its own, without robust analysis and public 

input through an EIS. 

87. The October MFR led the public to believe there was an end point to the Corps’ 

actions, once it cumulatively released 164,600 acre-feet of water.  However, immediately after 

reaching this amount of water, the Corps issued the February MFR, continuing the operations, 

having an open ended, unstudied, significant effect.  

88. The Corps has not assessed the effects on cultural and historic resources.   

89. The Corps has also not assessed impacts to endangered and threatened species.  

There has been virtually no endangered snail kite nesting on the Lake in 2019 – showing the 
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adverse species impact that the Corps purposefully driving the Lake lower has resulted in 

dramatically increased risk of water shortage and associated adverse consequences. A new EIS 

and consultation with the U.S. Fish and Wildlife Service on these Lake lowering actions is 

required prior to making this discharges and lowering the Lake into the Water Shortage Band.  

90. The Corps’ actions threaten a purposeful violation of state environmental 

protection law, particularly those laws in Chapter 373, Florida Statutes for protecting water 

resources.  The Corps’ actions driving the Lake are so extreme, they risk water shortage and 

violating state law by triggering a Lake Okeechobee Minimum Flows and Levels (MFL) 

violation by driving Lake levels below 11 feet for more than 80 days.  

91. Together, the context and intensity of these effects are significant and must be 

properly studied through an EIS. 

C. The 2008 Regulation Schedule’s 2007 EIS Is Based on Outdated and 
Inapplicable Information and the Corps’ Has New Data It Must 
Consider and Analyze for Lake Okeechobee Operations 
 

92. When studied in the 2007 EIS, all the analysis was premised on the schedule 

being only a temporary, interim schedule that would last three years while the Herbert Hoover 

Dike surrounding the Lake was being repaired. 

93. In 2008, the effects of lowering the Lake by more than 1 foot from the previous 

permanent regulation schedule (known as Water Supply and Environment (“WSE”)) and the 

compromises made to project purposes like water supply and navigation were only studied as to 

the interim three year period. 

94. As of the date of this filing, more than a decade after the 2008 Regulation 

Schedule became effective and seven years past its originally-stated lifespan, the 2008 
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Regulation Schedule remains in effect (notwithstanding the Corps’ current actions at issue here).  

The Corps now says it plans to leave the 2008 Regulation Schedule in effect through 2022. 

95. The study done in the 2007 EIS is now outdated and premised on facts as to the 

duration that are no longer true.  In 2015, the U.S. Fish and Wildlife Service reinitiated 

consultation on endangered and threatened species because it stated its biological opinion 

supporting the 2008 Regulation Schedule was based on old analysis, and changed circumstances 

warranted reinitiation.   

96. None of the other effects of the action were updated based on the changed 

circumstances. The Corps has not studied the long-term effects of the lower 2008 Regulation 

Schedule on the quality of the human environment.  For example, enormous amounts of in-Lake 

storage have been lost for an additional seven years on top of the short-term, three year studied 

duration.  In the long term, the risk of drought has increased from these low Lake operations. 

97. In the last 12 years, the Corps has gathered new data on the effects of Lake 

operations in the south Florida environment.  For example, the Corps analyzes the environmental 

risks from climate change and the predicted more extreme weather events. See for example, ECB 

2016-25, Guidance for Incorporating Climate Change Impacts to Inland Hydrology in Civil 

Works Studies, Designs and Projects, available at:  

https://www.iwr.usace.army.mil/Portals/70/docs/Climate%20Change/ecb_2016_25.pdf. The 

Corps’ own files indicate that more people than ever rely on the Lake for fresh drinking water 

and agricultural water supply, yet the Corps failed to analyze new information in making its 

decision to aggressively lower the Lake. 

98. In the 12 years since the 2007 EIS was completed, the Corps has developed 

additional science as to risks from saltwater intrusion, climate change, more extreme drought and 
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rainfall events predicted.  Saltwater intrusion and wildfires are a consequence of extreme 

droughts.  The Corps, however, has wrongly failed to incorporate this science into its decision 

making.  The Corps is currently engaged in a Section 216 Restudy of the C&SF Project to 

address climate change. 

CLAIM FOR RELIEF 
(The Corps’ Violations of NEPA and APA)  

 
99.   USSC reincorporates and re-alleges Paragraphs 1 through 98, as though fully set 

forth herein.  

100. The Corps violated the APA and NEPA and its implementing regulations. 

101. The Corps’ decisions (documented in the October MFR and February MFR) to 

use additional operational flexibility to drain Lake Okeechobee below the water level called for 

in the 2008 Regulation Schedule and the Corps’ current operations of the Lake constitute final 

agency action for which there is no other adequate remedy in a court. 5 U.S.C. § 704.  

102. The Corps’ decision to operate Lake Okeechobee outside of the 2008 Regulation 

Schedule is a major federal action within the meaning of NEPA and the CEQ regulations.  

103. The Corps’ decision to drastically lower Lake Okeechobee significantly affects 

the quality of the human environment by limiting the amount of water available to farmers, local 

governments and their residents, and businesses that rely on water from the Lake, which is nearly 

all of South Florida’s six million people.  It further has immense effects that are controversial, 

uncertain and affect threatened and endangered species, and public health and safety. 

104. As a result, the Corps was required to prepare an EIS (or supplemental EIS) 

pursuant to NEPA and the CEQ regulations to analyze the direct, indirect, and cumulative 

impacts of its action, and consider alternatives to the proposed action.  
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105. NEPA requires agencies to provide a supplemental EIS whenever “(i) the agency 

makes substantial changes in the proposed action that are relevant to environmental concerns; or 

(ii) there are significant new circumstances or information relevant to environmental concerns 

and bearing on the proposed action or its impacts.” 40 C.F.R. § 1502.9(c)(1). In determining 

whether a change is “significant,” an agency must consider both context and intensity,  40 C.F.R. 

§ 1508.27.  

106. The Corps has failed to adequately consider the direct, indirect, and cumulative 

social, environmental and economic impacts of its declared action to lower Lake Okeechobee 

further below the water level that was provided for in the 2008 Regulation Schedule. 

Furthermore, the Corps has failed to consider alternatives to its proposed action.  

107. The Corps is implementing changes to the proposed action that have not been 

analyzed and circumstances have changed since the 2007 EIS, such that a new EIS is necessary. 

108. The Corps’ decision to lower the Lake without conducting the required analysis 

under NEPA and its decision to not issue an EIS or a supplemental EIS are arbitrary, capricious, 

an abuse of discretion, and not otherwise in accordance with the law.  

109. A present and actual controversy exists between USSC and Defendants with 

respect to the rights, status and relations of the parties, and the dispute gives rise to a bona fide, 

actual, present, and practical need for a declaration of rights.  

110. USSC has suffered an invasion of a judicially cognizable interest, which is 

concrete and particularized and actual or imminent, not conjectural or hypothetical.  And, the 

injuries will continue to occur unless this Court grants the requested relief.  

111. USSC has suffered an injury in fact resulting from the arbitrary and capricious 

Corps’ decisions to lower Lake Okeechobee below normal operations in the 2008 Regulation 
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Schedule. USSC has suffered an invasion of a judicially cognizable interest which is concrete 

and particularized and actual or imminent, not conjectural or hypothetical. Water from Lake 

Okeechobee is critically necessary to USSC for crop irrigation and for preventing wildfires and 

soil loss. 

112. USSC faces an imminent decrease in the available water supply as a result of the 

low levels of Lake Okeechobee. USSC produces sugar cane and refined cane sugar and is one of 

Florida’s major producers of oranges and orange juice products. The Lake is an essential water 

supply source for USSC’s agricultural operations. The Corps’ actions directly and significantly 

affect the water supply available for USSC’s State permitted water use and to prevent 

environmental harm on USSC’s lands.  

113. There is a causal connection between the injury and the conduct complained of.  

The injury is fairly traceable to the Corps’ operation of the control structures regulating the water 

level of Lake Okeechobee. The Corps’ action directly and significantly impacts the water that is 

physically available to water supply users and to prevent environmental harm.  

114. This injury likely will be redressed by a favorable decision in this action. 

115. The relief sought is not merely the giving of legal advice by the Court. 

116. The Corps’ decision to wastefully drain Lake Okeechobee beyond the operations 

in the 2008 Regulation Schedule and its decision to not produce an EIS or supplemental EIS is 

arbitrary, capricious and an abuse of discretion and otherwise not in accordance with the law 

because the Corps failed to conduct the required statutory and regulatory analysis in violation of 

NEPA.  

117. USSC has a clear right to relief, and a substantial likelihood of success on the 

merits, because the Corps has violated NEPA by failing to prepare an EIS or supplemental EIS 



25 
 

for its actions to lower Lake Okeechobee further below the water levels called for in the 2008 

Regulation Schedule.   

118. USSC further has a clear right to relief, and a substantial likelihood of success on 

the merits, because the Corps’ failure to prepare an EIS analyzing the environmental impacts of 

its decision to lower Lake Okeechobee further below the water levels called for in the 2008 

Regulation Schedule was arbitrary, capricious, an abuse of discretion, and otherwise not in 

accordance with law in violation of the APA. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff respectfully requests that the Court enter judgment for the 

Plaintiff and provide the following relief:  

a. Declare that the Corps has violated NEPA by failing to prepare an EIS or 

supplemental EIS for its actions to lower Lake Okeechobee further below the water levels called 

for in the 2008 Regulation Schedule;   

b. Declare that the Corps’ failure to prepare an EIS analyzing the environmental 

impacts of its decision to lower Lake Okeechobee further below the water levels called for in the 

2008 Regulation Schedule was arbitrary, capricious, an abuse of discretion, and otherwise not in 

accordance with law in violation of the APA;   

c. Set aside the October MFR and February MFR as arbitrary, capricious, an abuse 

of discretion, and otherwise not in accordance with law in violation of the APA; and   

d. Enjoin Defendants from implementing additional operational flexibility to lower 

Lake Okeechobee below the water levels established in the 2008 Regulation Schedule.    

e. Award such other further relief as this Court deems just and proper under the 

circumstances.  
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     Dated: August 1, 2019. 

 

Respectfully submitted, 
 
/s/ Rick J. Burgess 
RICK J. BURGESS 
Florida Bar No. 347272 
GUNSTER, YOAKLEY & STEWART, P.A. 
Las Olas Centre 
450 East Las Olas Boulevard, Suite 1400 
Fort Lauderdale, FL  33301-4206 
rburgess@gunster.com 
Telephone:  954-468-1363 
Facsimile: 954-523-1722  
 
GREGORY M. MUNSON 
Florida Bar No.: 188344 
GUNSTER, YOAKLEY & STEWART, P.A. 
215 South Monroe Street, Suite 601 
Tallahassee, Florida 32301 
gmunson@gunster.com 
Telephone: (850) 521-1980 
Fax: (850) 576-0902 
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