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STATE OF NEW JERSEY, by and through 
Attorney General Grover Grewal; STATE OF 
OREGON, by and through Attorney General 
Ellen F. Rosenblum; and STATE OF 
WASHINGTON, by and through Attorney 
General Robert W. Ferguson; and DISTRICT 
OF COLUMBIA, by and through Attorney 
General Karl A. Racine, 

Plaintiffs, 

 v. 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY; and ANDREW 
WHEELER, Administrator, UNITED STATES 
ENVIRONMENTAL PROTECTION 
AGENCY, 

                                                        Defendants.  

  

INTRODUCTION 

1. The State of California, by and through Attorney General Xavier Becerra, the 

Commonwealth of Massachusetts, by and through Attorney General Maura Healey, and the States 

of Connecticut, Hawaii, Maine, Maryland, Minnesota, New Jersey, Oregon, Washington, and the 

District of Columbia (together, Plaintiff States), bring this action for declaratory and injunctive 

relief to challenge the April 30, 2019 final decision by the Defendant United States 

Environmental Protection Agency (EPA or Agency).  In its decision, EPA wrongfully denied the 

Plaintiffs’ Petition for Rulemaking under Section 21 of the Toxic Substances Control Act (TSCA) 

(15 U.S.C. § 2620), dated January 31, 2019 (hereafter, the Petition).   

2. The Petition submitted by the Plaintiff States sets forth facts showing that it is 

necessary for EPA to add new provisions to the Chemical Data Reporting regulations (CDR 

Regulations) (40 C.F.R. Part 711) to require reporting of information regarding asbestos and 

articles containing asbestos, pursuant to EPA’s authority under TSCA Section 8, 15 U.S.C. § 

2607.  A copy of the Petition and of EPA’s denial are attached as Exhibit 1 and Exhibit 2, 

respectively.    
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3. Asbestos is one of the chemicals most harmful to human health in existence and 

is the known cause of several lung diseases that kill thousands of Americans every year.  Yet, 

EPA is poised to advance a risk evaluation of asbestos under TSCA with unreliable and 

inadequate information on the quantity of imported asbestos and asbestos-containing articles 

moving through commerce in the United States, and thus, with unreliable and inadequate 

information about the exposure pathways that carry a risk to public health.  Plaintiff States’ 

Petition urged EPA to proceed in a logical fashion, using the tools available to it to collect 

adequate information on asbestos volumes and potential routes of exposure for use in its review 

of this dangerous chemical.  As a result of EPA denying the Petition, the Plaintiff States are 

harmed by not having access to information for the purposes of protecting their residents, by 

having to undertake additional efforts to regulate to protect their residents, by facing health costs 

associated with asbestos diseases, and by having our residents subjected to health harms 

associated with asbestos exposure.   

4. Specifically, the Petition stated facts showing that data gaps about the amounts 

of imported asbestos, about asbestos-containing articles, and about products with asbestos 

impurities, justified EPA adding new provisions to the CDR Regulations that would: (1) eliminate 

the applicability of the “naturally occurring substance” exemption to asbestos reporting; (2) apply 

the reporting requirements to processors, as well as manufacturers/importers of asbestos; (3) 

eliminate the impurities exemption to asbestos reporting; and (4) require reporting about articles 

that contain asbestos.   

5. The new regulations the Petition sought would have resulted in the collection of 

data that currently is not collected, but which accounts for the majority of asbestos/asbestos-

containing articles brought into the United States, data required properly to assess the potential 

hazards and exposure pathways of asbestos.  Thus, the new regulations are necessary for EPA to 

perform a risk evaluation of asbestos pursuant to TSCA Section 6 using information “consistent 

with the best available science”—meaning information that is “reliable and unbiased.”  15 U.S.C. 

§§ 2605, 2625(h); 40 C.F.R. § 702.33 (emphasis added).  In addition, the data that would have 

resulted from the new regulations would have provided Plaintiff States and their citizens, and 
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others, with more comprehensive and accurate information about the quantity of imported 

asbestos, articles containing asbestos, and potential asbestos exposure routes; hence, the data 

would serve an important “right to know” function consistent with TSCA’s intent to provide 

states and the public with access to information they need to help keep communities safe. 

6. However, EPA denied the Petition in full.  Among its bases for the denial, EPA 

stated: (1) it already has all of the information about asbestos that it needs to undertake the risk 

evaluation for asbestos under TSCA;1 (2) TSCA prohibits it from requesting duplicative 

information from manufacturers/importers;2 and (3) EPA would not have sufficient time to 

promulgate the requested rulemaking and use the information resulting from it in the asbestos risk 

evaluation, even if it believed the information “would further inform the risk evaluation beyond 

the information EPA already has.”3  

7. EPA based its denial of the Petition on inaccurate facts and contradictions of its 

past statements.  Before the Plaintiff States submitted the Petition, EPA issued its “problem 

formulations,” which was a scoping document for the risk evaluations it intended to undertake for 

asbestos and certain other chemicals.  In its Problem Formulation of the Risk Evaluation for 

Asbestos (Asbestos Problem Formulation), EPA stated that “[c]onsumer exposures will be 

difficult to evaluate since the quantities of these [asbestos-containing] products that still might be 

imported into the United States is not known.”4   

8. Additionally, much of EPA’s information about imported asbestos comes from 

the U.S. Geological Survey (USGS), which disclaims the completeness of its own information.  

The USGS notes that its data is only an estimate of total imports,5 and that manufactured products 

                                                           
1 See, e.g., 84 Fed. Reg. 20,062, 20,066 (May 8, 2019).   
2 84 Fed. Reg. at 20,065.  
3 84 Fed. Reg. at 20,066. 
4 Problem Formulation of the Risk Evaluation for Asbestos, May 2018, p. 39, available at: 

https://www.epa.gov/sites/production/files/2018-
06/documents/asbestos_problem_formulation_05-31-18.pdf (last accessed June 27, 2019).   

5 USGS Mineral Commodity Summary for asbestos, 2018, p. 26, available at: 
https://www.usgs.gov/centers/nmic/mineral-commodity-summaries (last accessed June 27, 2019). 
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containing asbestos possibly including brake linings, building materials, tile, wallpaper, and 

knitted fabric, among others, were imported, but the quantities are unknown.6   

9. TSCA requires EPA to use information consistent with “best available science” 

defined as science that is “reliable and unbiased.” 15 U.S.C. § 2625(h); 40 C.F.R. § 702.33.   

10. Consumer/manufactured products represent a broad array of potential exposures 

that EPA should evaluate for risk under TSCA,7 and EPA lacks information about such products 

with asbestos.  Moreover, as noted above, TSCA regulations require that EPA use information 

that is “reliable.”  15 U.S.C. § 2625(h); 40 C.F.R. § 702.33.  Thus, EPA’s assertion that it already 

has all of the information—much less the reliable information TSCA requires—necessary to 

generate a risk evaluation of asbestos under TSCA as a reason for denying the Petition is 

unfounded.   

11. Additionally, the information about the amounts of asbestos and asbestos-

containing articles that the Petition sought is necessary and valuable beyond EPA’s completion of 

the initial risk evaluation of asbestos under TSCA.  EPA’s duty to protect human health and the 

environment from the harms of dangerous chemicals like asbestos does not end when it issues a 

risk evaluation or regulatory response as to certain conditions of use of the chemical.  Hence, 

EPA’s assertion that it lacks sufficient time under TSCA to make use of the requested information 

is irrelevant in light of EPA’s overarching TSCA obligations.   

12. Furthermore, EPA was aware that the amount of asbestos in consumer goods 

was unknown in 2018 when it issued the Asbestos Problem Formulation, and should have 

addressed such lack of information then.  Hence, its alleged inability to use any information the 

Petition sought in time for its TSCA risk evaluation of asbestos is a circumstance of EPA’s own 

creation. 

13. EPA’s denial of the Petition deprives the Agency of the data the new 

regulations requested in the Petition would have provided, perpetuating a status quo where EPA 
                                                           

6 USGS Mineral Commodity Summaries for asbestos, 2017, p. 28; 2018,  p. 26; 2019, p. 
26, available at: https://www.usgs.gov/centers/nmic/mineral-commodity-summaries (last 
accessed June 27, 2019). 

7 See 15 U.S.C. §§ 2605(b)(4)(A) and (b)(4)(F); 40 C.F.R. § 702.33 (defining “conditions 
of use”). 
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makes regulatory assessments with unreliable and inadequate information.  Without reliable 

information about the quantity of asbestos and asbestos-containing articles imported into the 

United States, by whom and for what purpose the asbestos is imported, and the identification of 

asbestos as an impurity in substances like talc, EPA cannot complete its asbestos risk evaluation 

in a manner that satisfies TSCA. Consequently, the public, including Plaintiff States, will lack 

important information about the asbestos and asbestos-containing articles that are still imported 

and used in the United States.    

14. Plaintiff States, their citizens, other federal agencies and branches of 

government, as well the Agency itself, would benefit from the collection of reliable information 

about the amounts of asbestos and asbestos-containing articles imported domestically.  EPA’s 

denial of the Petition deprives Plaintiff States of the information the new regulations requested in 

the Petition would have provided.     

15. Undisputed evidence demonstrates that the manufacturing, importation, 

processing and use of asbestos and asbestos-containing products present an unreasonable risk of 

injury to human health and the environment.  EPA’s failure to require the reporting of the 

information sought by the Plaintiff States impairs its ability to identify and evaluate the universe 

of potential exposure pathways to asbestos because, as EPA has stated, the “import volumes of 

products containing asbestos is unknown.”8  EPA’s inability to perform a TSCA-compliant risk 

evaluation of asbestos will result in an insufficient regulatory response to the unreasonable risks 

to human health and the environment that asbestos presents.  TSCA Section 21 provides that upon 

a showing that a chemical substance presents an unreasonable risk of injury to health or the 

environment without consideration of costs or other nonrisk factors, including an unreasonable 

risk to a potentially exposed or susceptible subpopulation, under the conditions of use, the court 

shall order the Administrator to initiate the action requested by the petitioner subject to other 

provisions not raised under the circumstances of this case.  See 15 U.S.C. § 2620(b)(4)(B)(ii).  

Thus, this Court must compel EPA to initiate the rulemaking requested by the Plaintiffs in their 

Petition.  
                                                           

8 Asbestos Problem Formation, p. 22.  
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16. By denying the Petition, EPA acted inconsistently with the purposes of TSCA 

and the CDR Regulations.  EPA’s denial of the Petition, therefore, should be set aside as 

arbitrary, capricious and not in accordance with law.   

JURISDICTION AND VENUE 

17. Plaintiff States bring this action pursuant to TSCA Section 21(b)(4)(A), 15 

U.S.C. § 2620(b)(4)(A), which provides that if the Administrator denies a petition under Section 

21, the petitioner “may commence a civil action in a district court of the United States to compel 

the Administrator to initiate a rulemaking proceeding as requested in the petition.”  Any such 

action must be commenced within 60 days of the denial.  Id.  Section 21 also specifically states 

that the “remedies under this section shall be in addition to, and not in lieu of, other remedies 

provided by law.”  Id. § 2620(b)(5).  

18. Plaintiff States also bring this action pursuant to Section 706 of the 

Administrative Procedure Act (APA), which provides that a reviewing court shall “hold unlawful 

and set aside agency action, findings and conclusions found to be . . . arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with law.”  5 U.S.C. § 706(2).   

19. This Court has jurisdiction pursuant to 15 U.S.C. § 2620(b)(4) (TSCA Section 

21) and 28 U.S.C. § 1331 (action arising under the laws of the United States). 

20. An actual controversy exists between the parties within the meaning of 28 

U.S.C. § 2201(a), and this Court may grant declaratory, injunctive, and other relief pursuant to 28 

U.S.C. § 2201-2202.  This Court also is empowered to grant Plaintiff States’ requested 

declaratory and injunctive relief pursuant to 15 U.S.C. § 2620(b)(4) and 5 U.S.C. §§ 705-706.  

21. Venue is proper in the Northern District of California pursuant to 28 U.S.C. 

§ 1391(e) because this is the judicial district in which one of the Plaintiff States, California, 

resides, and this action seeks relief against a federal agency and official acting in their official 

capacity.  

PARTIES 

22. Plaintiff State of California is a sovereign state in the United States of America. 

California brings this action by and through Attorney General Xavier Becerra.  The Attorney 
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General is the chief law officer of California (Cal. Const., art. V, § 13), and is authorized to file 

civil suits that either directly involve the State’s rights and interests or that are deemed necessary 

by the Attorney General to protect public rights and interests.  Cal. Gov. Code §§ 12600-12; 

Pierce v. Superior Court, 1 Cal.2d 759, 761-62 (1934).  California brings this action pursuant to 

the Attorney General’s independent constitutional, statutory, and common law authority to file 

suit and obtain relief on behalf of the State. 

23. Plaintiff Commonwealth of Massachusetts, a sovereign entity, brings this action 

by and through Massachusetts Attorney General Maura Healey.  Attorney General Healey is the 

chief legal officer of the Commonwealth and is authorized to bring this action on behalf of the 

Commonwealth and its residents pursuant to her statutory authority under Mass. Gen. L. ch. 12, 

§§ 3 and 11D.  

24. Plaintiff State of Connecticut is a sovereign state in the United States of 

America.  Connecticut brings this action by and through Connecticut Attorney General William 

Tong.  Attorney General Tong is the chief legal officer of the State of Connecticut and is 

authorized to bring this action on behalf of the State of Connecticut and its residents pursuant to 

his statutory authority under Conn. Gen. Stat. sec. 3-125.  

25. Plaintiff State of Hawaii is a sovereign state in the United States of America. 

Hawaii brings this action by and through Hawaii Attorney General Clare E. Connors.  Attorney 

General Connors is the chief legal officer of Hawaii and is authorized to bring this action and 

appear as Hawaii’s legal representative, personally or by deputy, to protect the interests of the 

State and obtain relief on behalf of its residents pursuant to her statutory authority, Chapter 28, 

Hawaii Revised Statutes. 

26. Plaintiff State of Maine is a sovereign state in the United States of America. 

Maine brings this action by and through Attorney General Aaron M. Frey. The Attorney General 

is a constitutional officer with statutory authority to file civil actions in which the State is a 

party, and common law authority to institute such actions as he deems necessary for the 

protection of public rights. Constitution of Maine, Art. IX, § 11; 5 M.R.S. §§ 191, 192 (2015); 

Superintendent of Ins. v. Attorney General, 558 A.2d 1197, 1199 (Me. 1989). 
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27. Plaintiff State of Maryland is a sovereign state in the United States of America. 

Maryland brings this action by and through its Attorney General, Brian E. Frosh, on behalf of 

itself and on behalf of its citizens and residents. The Attorney General of Maryland is the State’s 

chief legal officer with general charge, supervision, and direction of the State’s legal business. 

Under the Constitution of Maryland, and as directed by the Maryland General Assembly, the 

Attorney General has the authority to file suit to challenge action by the federal government that 

threatens the public interest and welfare of Maryland residents. Md. Const. art. V, § 3(a)(2); 

2017 Md. Laws, Joint Resolution 1, § 7.  

28. Plaintiff State of Minnesota is a sovereign state in the United States of 

America.   Minnesota brings this action by and through Attorney General Keith Ellison, the chief 

legal officer of Minnesota, and authorized to file civil suits where the State is directly interested 

or where, in the opinion of the Attorney General, the interests of the State require it.  Minn. Stat. 

§ 8.01.  

29. Plaintiff State of New Jersey is a sovereign state in the United States of 

America.  New Jersey brings this action by and through New Jersey Attorney General Gurbir S. 

Grewal.  Attorney General Grewal is the chief legal officer of New Jersey and is authorized to 

bring this action on behalf of New Jersey and its residents pursuant to his statutory authority 

under N.J.S.A. 52:17A-4(c). 

30. Plaintiff State of Oregon is a sovereign state in the United States of 

America.  Oregon brings this action by and through its Attorney General, Ellen F. Rosenblum, 

its chief legal officer. Or. Rev. Stat. § 180.210. Her powers and duties include acting in federal 

court on matters of public concern to Oregon. Or. Rev. Stat. § 180.060(1)(d).  

31. Plaintiff State of Washington is a sovereign state in the United States of 

America.  Washington brings this action by and through its Attorney General, Robert W. 

Ferguson, the chief legal advisor for the State.  The Attorney General’s powers and duties 

include acting in federal court on matters in which the interests of the state are involved. Rev. 

Code Wash. §§ 43.10.040, 43.12.075. 
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32. Plaintiff the District of Columbia is a municipal corporation empowered to sue 

and be sued, and is the local government for the territory constituting the permanent seat of the 

federal government.  The District is represented by and through its chief legal officer, Attorney 

General Karl A. Racine.  The Attorney General has general charge and conduct of all legal 

business of the District and all suits initiated by and against the District and is responsible for 

upholding the public interest.  D.C. Code §1-301.81.   

33. Each Plaintiff State is a “person” under TSCA Section 21 (15 U.S.C. § 2620) 

for purposes of bringing this action. 

34. Each Plaintiff State relies to a certain extent on federal agencies to execute 

Congress’s will to protect the health and well-being of, among other things, their residents, 

natural resources, infrastructure, institutions, and economies.  Plaintiff States have special 

solicitude to sue in matters involving harm to such sovereign and quasi-sovereign interests when 

a federal agency fails to carry out its statutory obligations.  See Massachusetts v. EPA, 549 U.S. 

497, 519 (2007).  

35. Plaintiff States also have parens patriae standing to bring suit against executive 

agencies to protect the interests of their citizens.  

36. Defendant EPA is an executive agency of the United States federal government 

charged with protecting human health and the environment, which includes implementing and 

enforcing TSCA. 

37. Defendant Andrew Wheeler is the Administrator of the EPA.  The 

Administrator is charged with implementing and enforcing TSCA, including undertaking risk 

evaluations of chemicals under TSCA Section 6 that satisfy TSCA’s requirements that the 

evaluation be based on the “best available science,” among other requirements.  15 U.S.C. § 

2625(h).  Pursuant to TSCA Section 8, the EPA Administrator also is charged with promulgating 

regulations to require reporting of information about chemicals subject to TSCA by 

manufacturers and processors of such chemicals, so that EPA may implement TSCA. See 15 

U.S.C. § 2607 (a)(1)(A).  
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STATUTORY AND REGULATORY FRAMEWORK 

I. TSCA 

38. EPA’s duty to obtain adequate information from manufacturers and processors 

of chemicals so that it can evaluate risks of harm to human health and the environment is at the 

heart of TSCA.  Congress’s intent to ensure that the regulatory framework be founded on 

reliable information is clear in TSCA’s preamble.  That preamble, unchanged since 1976, 

specifically states that it: 

is the policy of the United States that—(1) adequate information should be developed 
with respect to the effect of chemical substances and mixtures on health and the 
environment and that the development of such information should be the responsibility 
of those who manufacture and those who process such chemical substances and 
mixtures.   
 

15 U.S.C. § 2601(b)(1) (emphases added).  

39. Notwithstanding TSCA’s responsibility to require industry to provide chemical 

hazard and exposure data for EPA to use in regulating toxic chemicals so as to act to prevent 

harm from the hazards associated with them, EPA has adopted a reporting rule shielding 

manufacturers and processors from having to provide certain information about asbestos to the 

agency with respect to asbestos.  

40. In 2016, Congress amended TSCA with the specific purpose of empowering 

EPA to “actually be able to regulate chemicals effectively,” as President Obama said at the 

signing ceremony for the Frank R. Lautenberg Chemical Safety for the 21st Century Act on June 

22, 2016.  President Obama’s remarks at the signing ceremony included the observation that to 

date, “our country hasn’t even been able to uphold a ban on asbestos—a known carcinogen that 

kills as many as 10,000 Americans every year.” 9  

                                                           
9 https://obamawhitehouse.archives.gov/the-press-office/2016/06/22/remarks-president-

bill-signing-frank-r-lautenberg-chemical-safety-2st (last accessed June 14, 2019).  
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41. EPA designated asbestos as one of the initial ten high priority chemicals subject 

to the risk evaluation process in TSCA, as amended, based on asbestos’ potential for high hazard 

and exposure risks.  15 U.S.C. § 2605(b)(2); 81 Fed. Reg. 91927 (December 19, 2016).   

42. As a result of that designation, EPA must conduct a risk evaluation to 

“determine whether [asbestos] presents an unreasonable risk of injury to health or the 

environment” under conditions of its use.  15 U.S.C. § 2605(b)(4)(A).   

43. The term “conditions of use,” as used in TSCA Section 6(b)(4)(A), 15 U.S.C. § 

2605(b)(4)(A), means “the circumstances, as determined by the Administrator, under which a 

chemical substance is intended, known, or reasonably foreseen to be manufactured, processed, 

distributed in commerce, used, or disposed of.”  15 U.S.C. § 2602(4).  

44. If EPA finds through its risk evaluation that any condition of use evaluated 

presents an unreasonable risk of injury to health or the environment, EPA is required by Section 

6 of TSCA to regulate that use to eliminate the risk.  15 U.S.C. § 2605(a) and (c).   

45. EPA’s risk evaluations must “use scientific information, technical procedures, 

measures, methods, protocols, methodologies, or models, employed in a manner consistent with 

the best available science.”  15 U.S.C. § 2625(h).  

46. The term “best available science” as used in TSCA Section 26 means:  
 

[S]cience that is reliable and unbiased. Use of best available science involves the use of 
supporting studies conducted in accordance with sound and objective science practices, 
including, when available, peer reviewed science and supporting studies and data 
collected by accepted methods or best available methods (if the reliability of the 
method and the nature of the decision justifies use of the data). Additionally, EPA will 
consider as applicable: 
 
[ . . . ] 
 
(3) The degree of clarity and completeness with which the data, assumptions, 
methods, quality assurance, and analyses employed to generate the information are 
documented; 
 
(4) The extent to which the variability and uncertainty in the information, or in the 
procedures, measures, methods, protocols, methodologies, or models, are evaluated 
and characterized; and 
 
(5) The extent of independent verification or peer review of the information or of the 
procedures, measures, methods, protocols, methodologies or models. 
 

40 C.F.R. § 702.33 (emphasis added). 
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47. TSCA requires that EPA shall, in its risk evaluations, “take into consideration 

information relating to a chemical substance or mixture, including hazard and exposure 

information, under the conditions of use, that is reasonably available to the Administrator.”  15 

U.S.C. § 2625(k).  

48. TSCA Section 8 requires, in relevant part, that the “Administrator shall 

promulgate rules under which . . . each person . . . who manufactures or processes or proposes to 

manufacture or process a chemical substance . . . shall maintain such records, and shall submit to 

the Administrator such reports, as the Administrator may reasonably require [to implement the 

law].” 15 U.S.C. § 2607(a)(1)(A).   

II. Right to Petition Under TSCA  

49. Under TSCA Section 21, any person may petition EPA to “initiate a proceeding 

for the issuance, amendment, or repeal of a rule under section 2603, 2605, or 2607 of this      

title. . . .”  15 U.S.C. § 2620(a).  “The purpose of citizen petitions is to ensure the EPA does not 

overlook unreasonable risks to health or the environment.” Food & Water Watch, Inc. v. United 

States Envtl. Prot. Agency, 291 F.Supp.3d 1033, 1048 (N.D. Cal. 2017); see also Env. Def. Fund 

v. Reilly, 909 F.2d 1497, 1499 (D.C. Cir. 1990) (“Citizen participation is broadly permitted 

[under TSCA] to ‘ensure that bureaucratic lethargy does not prevent the appropriate 

administration of this vital authority.’” (quoting 122 Cong. Rec. 32,857 (1976) (statement of 

Sen. Tunney)); Trumpeter Swan Soc. v. E.P.A., 774 F.3d 1037, 1039 (D.C. Cir. 2014) (Citizen 

petitions under Section 21 are intended to be an “unusually powerful procedure[ ] for citizens to 

force EPA’s hand.”). 

50. Congress further empowered citizens to force EPA’s hand by providing a 

specific right to sue where EPA denies a petition for a new rule or the amendment or repeal of a 

rule, under TSCA Section 4, 6 or 8: TSCA Section 21 provides that “[i]f the Administrator 

denies a petition filed under this section [ . . . ] the petitioner may commence a civil action in a 

district court of the United States to compel the Administrator to initiate a rulemaking 

proceeding as requested in the petition.”  15 U.S.C. § 2620(b)(4)(A). 
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51. TSCA Section 21 also states, “[i]n an action under subparagraph (A) respecting 

a petition to initiate a proceeding to issue a rule under section [ . . . ] 2607 of this title [ . . . ], the 

petitioner shall be provided an opportunity to have such petition considered by the court in a de 

novo proceeding.”  15 U.S.C. § 2620(b)(4)(B). 

52. Further, TSCA Section 21 states, in pertinent part:  
 
If the petitioner demonstrates to the satisfaction of the court by a preponderance of the 
evidence that— 
 
[ . . . ]  
 
(ii) in the case of a petition to initiate a proceeding for the issuance of a rule under 
section [ . . . ] 2607 of this title [ . . . ], the chemical substance of mixture to be subject 
to such rule or order presents an unreasonable risk of injury to health or the 
environment, without consideration of costs of other nonrisk factors, including an 
unreasonable risk to a potentially exposed or susceptible subpopulation, under the 
conditions of use the court shall order the Administrator to initiate the action requested 
by the petitioner.  15 U.S.C. § 2620(b)(4)(B). 
 

III. CDR Regulations 

53. The CDR Regulations, found at Title 40 of the Code of Federal Regulations, 

Part 711, specify “reporting and recordkeeping procedures under section 8(a) of [TSCA] (15 

U.S.C. 2607(a)) for certain manufacturers (including importers) of chemical substances.”  40 

C.F.R. § 711.1(a).   

54. In furtherance of its statutory mandate, EPA intended that the CDR Regulations 

would “enhance the capabilities of the Agency to ensure risk management actions are taken on 

chemical substances which may pose the greatest concern.”  76 Fed. Reg. 50,818-19 (Aug. 16, 

2011).  Specifically, the agency required “more in-depth reporting of the processing and use data” 

to “more effectively and expeditiously identify and address potential risks posed by chemical 

substances and provide improved access and information to the public.”   

55. The CDR Regulations require manufacturers (including importers) to report an 

array of information to EPA if they make or import more than a specified amount of a substance 

in TSCA’s inventory for commercial purposes during the reporting span. 40 C.F.R. § 711.8.      
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56. Reports are due every four years for each manufacturing/import site, and must 

include import/manufacture volume for the reporting period, the number of workers exposed, and 

information about site operations.  Id. at § 711.15.  The reports must also include information 

about industrial, commercial and consumer uses of the substance at other sites, and the potential 

for routes of exposure there.  Id.   

57. The CDR Regulations exempt from reporting data about “naturally occurring 

substances,” defined as substances that are naturally occurring and either unprocessed or 

processed only with “manual, mechanical or gravitational means” or extracted from air.  Id. at §§ 

710.4, 711.6.   

58. Reporting under the CDR Regulations also is not required if the substance was 

imported as part of an “article,” i.e., a manufactured product that contains the substance.  Id. at § 

711.10.   

59. Additionally, the CDR Regulations do not require processors to report.   

60. The CDR Regulations do not require reporting about impurities in chemicals, 

including not requiring reporting of asbestos as an impurity.  See id. at §§ 711.10(c), 711.5, and 

720.30(h)(1). 

FACTUAL AND PROCEDURAL BACKGROUND 

I. The Hazards to Human Health from Asbestos Exposure Are Devastating and 

Irrefutable 

61. In 1989, EPA found that no level of exposure to asbestos is safe for a human, 

and it banned the use of asbestos by final rule under TSCA Section 6 as then enacted.10   

62. EPA’s ban of asbestos was overturned by the Fifth Circuit Court of Appeals in 

Corrosion Proof Fittings v. EPA, 947 F.2d 1201 (5th Cir. 1991), because, in promulgating the 

ban, EPA did not evaluate less burdensome regulatory alternatives.  However, the Fifth Circuit’s 

opinion did not undermine EPA’s finding that asbestos poses an unreasonable risk of injury.  To 

the contrary, the court stated, “[m]uch of the EPA’s analysis is correct, and the EPA’s basic 
                                                           

10  Asbestos Manufacture, Importation, Processing and Distribution in Commerce 
Prohibitions; Final Rule (Asbestos Ban Rule), 54 Fed. Reg. 29,460, 29, 467 (Jul. 12, 1989); 40 
C.F.R. Part 763.  
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decision to use TSCA as a comprehensive statute designed to fight a multi-industry problem was 

a proper one that we uphold today on review.” Id. at 1216. 

63. Since 1991, federal agencies have banned some uses of asbestos, and no mining 

of it has occurred in the United States since 2002; however, it is still legal in the United States to 

import and process asbestos and various asbestos-containing articles.   

64. Exposure to asbestos is the sole known cause of mesothelioma, a frequently 

fatal cancer of the chest or abdominal lining caused by exposure to asbestos fibers.11  Asbestos is 

also known to cause pulmonary fibrosis (asbestosis) and lung cancer.12  

65. From 2011 to 2015, the CDC reports there were a total of 16,420 new cases of 

mesothelioma in the United States, resulting in 12,837 deaths, of which 6,582 new cases of 

mesothelioma, resulting in 5,159 deaths, were in states that joined in submitting the Petition.13 

66. Asbestos harms Plaintiff States and their citizens by significantly increasing the 

likelihood that any of Plaintiff States’ citizens who are exposed to it will develop lung disease 

including mesothelioma, pulmonary fibrosis (asbestosis) and lung cancer.    

67. Plaintiff States and their citizens have experienced and will continue to 

experience injuries from asbestos exposures resulting in, among other things, death, lost 

productivity, and continuing costs associated with diseases caused by asbestos exposure.   

68. Certain of the Plaintiff States have expended significant resources to enact and 

enforce laws to protect human health from the harms asbestos poses.  For example, California 

regulates exposure to asbestos in construction work,14 general industry,15 shipyards,16 and has 

prohibited the sale of brake pads with asbestiform fibers above 0.1% weight.17  Massachusetts 

comprehensively regulates the handling, transport, and disposal of asbestos within its borders 

through a set of overlapping state and delegated federal programs involving multiple state 
                                                           

11 See C.R. Roelofs et al., Mesothelioma and Employment in Massachusetts: Analysis of 
Cancer Registry Data 1988-2003, 56(9), AM. J. OF INDUSTRIAL MED. 985 (2013). 

12 Asbestos Ban Rule, 54 Fed. Reg. 29,460, 29, 468; 40 C.F.R. Part 763.  
13 See https://gis.cdc.gov/Cancer/USCS/DataViz.html (last accessed June 26, 2019).   
14 California Code of Regulations, tit. 8, § 1529.   
15 Id. tit. 8, § 5208.   
16 Id. tit. 8, § 8358.   
17 Cal. Health & Safety Code § 25250.51.   
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agencies.18  Maryland recognizes that exposure to asbestos “creates a significant hazard to the 

health of the people of [Maryland],”19 has created the Asbestos Worker Protection Fund,20 

regulates the disposal of asbestos containing substances,21 and limits the airborne release of 

asbestos in line with EPA’s National Emission Standard for Hazardous Air Pollutant (NESHAP) 

for the chemical.22  In Oregon, a series of regulations23 apply to “asbestos milling, manufacturing 

fabricating, abatement and disposal, or any situation where a potential for exposure to asbestos 

fibers exist.”24  New Jersey regulates asbestos exposure in construction work,25 in asbestos 

disposal,26  and prohibits the use of surface coating on any building that uses more than .25% by 

weight of asbestos.27   Additionally, asbestos is a hazardous substance under New Jersey’s Spill 

Act, the State equivalent of CERCLA,28 and is a criteria pollutant for ground water discharges.29  

Washington State enforces various regulations to protect its citizens against asbestos exposure, 

including regulations to control asbestos air emissions,30 to phase-out asbestos in brake friction 

material,31 to control the introduction of asbestos fibers into waters of the state,32 to require 

                                                           
18 See e.g., Massachusetts Clean Air Act, Mass. Gen. Laws ch. 111, §§ 142A-O, and the 

federal Clean Air Act, 42 U.S.C. § 7401, et seq., which authorize the Massachusetts Department 
of Environmental Protection (MassDEP) to prevent air pollution by regulating asbestos handling, 
transport, and disposal; Mass. Gen. Laws ch. 21E by which MassDEP requires notice and 
remediation of releases of asbestos to the environment as a hazardous material under the state’s 
“superfund” law; Mass. Gen. Laws ch. 111, § 150A under which MassDEP regulates disposal of 
asbestos under the Massachusetts Solid Waste Management Act; and Mass. Gen. Laws c. 149 
through which Massachusetts Department of Labor Standards (DLS) protects workers in 
Massachusetts by licensing asbestos-related work and requiring the use of proper work practices 
and safety equipment.   

19 MD. Envir. § 6-402. 
20 MD. Envir. § 6-425. 
21 Code of Maryland Regulations (COMAR) § 26.11.21.08. 
22 COMAR § 26.11.15.02. 
23 OR. Admin R. ch. 340, div. 248. 
24 OR. Admin. R. 340-248-0005. 
25 N.J.A.C. 5:23-8.1, et seq (Asbestos Hazard Abatement Subcode of Uniform 

Construction Code). 
26 N.J.A.C. 7:26-2A.8(l). 
27 N.J.A.C. 7:27-17.2. 
28 N.J.A.C. 7:1E-1.7, N.J.A.C. 7:1E, Appx. A. 
29 N.J.A.C. 7:9C-1.7, N.J.A.C. 7:9C, Appx. 
30 Wash. Admin. Code ch. 173-401.  
31 Rev. Code Wash. 70.285.030. 
32 WAC 173-201A-240. 
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labeling of building materials containing asbestos,33 and to protect workers engaged in asbestos 

removal and encapsulation.34 

69. Notwithstanding such regulatory protections enacted by Plaintiff States, they 

look to EPA to use its broad authority under TSCA to collect the information—most notably via 

the CDR Regulations—relevant to regulating asbestos at the federal level to eliminate its 

unreasonable risks to human health, as TSCA requires.   

70. At both the state and federal levels, effective evaluation of the risks posed by 

asbestos exposure and regulation to manage those risks requires complete information about the 

nature of the risk.  Developing reliable information about the probability and nature of exposure 

to asbestos through data on use of the chemical is fundamental to understanding the risk. 

71. Certain of Plaintiff State agencies have used and relied on the data resulting 

from the CDR Regulations for their decision-making about toxic chemical substances like 

asbestos in their states.  Thus, it is important that such information be as reliable and 

comprehensive as possible, and Plaintiff States would suffer harm from incomplete, unreliable 

information resulting from the CDR Regulations.  

II. Recent Discoveries of Asbestos Impurities in Consumer Products 

72. Talc, like asbestos, is listed in the TSCA inventory.  As such, information 

about both substances is reportable under the CDR Regulations, unless exclusions in the CDR 

Regulations apply.  40 C.F.R. § 711.5.   

                                                           
33 Rev. Code. Wash. ch. 70.310. 
34 Wash. Admin. Code ch. 296-65. 

Case 3:19-cv-03807   Document 1   Filed 06/28/19   Page 18 of 63



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

  19  

States’ Complaint for Declaratory and Injunctive Relief   
 

73. The contamination of talc with asbestos has been documented.  Consumers 

and consumer groups have discovered asbestos as impurities in the talc used in cosmetics,35 baby 

powder,36 and crayons.37  

74. Despite an apparent lack of required testing of consumer products for 

asbestos at the federal level,38 some manufacturers test their products for asbestos voluntarily.  

Also, in the wake of consumer groups discovering talc in cosmetics in 2017, the U.S. Food and 

Drug Administration tested various cosmetics for asbestos in talc, and confirmed instances of 

asbestos in certain cosmetics in 2019.39  

III. EPA Risk Evaluation of Asbestos 

75. In its current risk evaluation of asbestos, EPA has largely relied on data from 

the USGS to draw conclusions about the quantities of asbestos and asbestos-containing goods 

imported into the United States.40   

                                                           
35 U.S. PIRG Education Fund, IN YOUR FACE: MAKEUP CONTAMINATED WITH ASBESTOS 

3 (March 2018), https://uspirg.org/sites/pirg/files/reports/USP_Asbestos-Claires-
Makeup_FINAL.pdf.; see https://www.cbsnews.com/news/study-asbestos-claires-makeup-
products-marketed-to-teens// (both last accessed June 27, 2019).   

36 Ronald E. Gordon, et al., Asbestos in commercial cosmetic talcum powder as a cause of 
mesothelioma in women, 204(4) INT. J. OCCUP. ENVIRON. HEALTH 318, 318-32 (Oct. 2014), 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4164883/; see  

https://www.nytimes.com/2018/12/14/business/baby-powder-asbestos-johnson-
johnson.html (both last accessed June 27, 2019).   

37 U.S. PIRG Education Fund, SAFER SCHOOL SUPPLIES: SHOPPING GUIDE 21 (2018) 
https://uspirg.org/sites/pirg/files/reports/Copy%20of%20USP_Toxics-
report_Fall2018_PRINTv1b.pdf; see https://www.nytimes.com/2018/08/08/education/asbestos-
crayons-school-supplies.html 

 (both last accessed June 27, 2019).   
38 See e.g., EPA Guidance for Catastrophic Emergency Situations Involving Asbestos 

(2009) available at: https://www.epa.gov/sites/production/files/documents/guidance-catastrophic-
emergency-asbestos-200912.pdf (last accessed June 18, 2019)(“EPA does not regulate asbestos 
that is a contaminant of a mineral product”); https://www.fda.gov/news-events/press-
announcements/statement-fda-commissioner-scott-gottlieb-md-and-susan-mayne-phd-director-
center-food-safety-and (last accessed June 15, 2019) (“there are currently no legal requirements 
for any cosmetic manufacturer marketing products to American consumers to test their products 
for safety”). 

39 https://www.fda.gov/cosmetics/cosmetics-recalls-alerts/fda-advises-consumers-stop-
using-certain-cosmetic-products (last accessed June 15, 2019).  

40 See Asbestos Problem Formulation, pp. 16, 19, 21-25, available at: 
https://www.epa.gov/sites/production/files/2018-
06/documents/asbestos_problem_formulation_05-31-18.pdf (last accessed June 28, 2019).  
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76. USGS states that its data, based on bills of lading collected by a commercial 

database, are only estimates of total imports.41  USGS data also does not include data about 

consumer articles containing asbestos imported domestically.   

77. USGS acknowledged in its 2017 mineral commodity summary for asbestos that 

“insufficient data were available to reliably identify” all asbestos markets.42   

78. Further, in its mineral commodity summaries for 2017, 2018 and 2019, the 

USGS stated that an “unknown quantity of asbestos was imported within manufactured products.”  

In 2017, it said these unknown products possibly included “brake linings and pads, building 

materials, gaskets, millboard, and yarn and thread, among others.”  In 2018, it said the products 

included “asbestos-containing brake linings, knitted fabric, rubber sheets for gasket manufacture, 

and potentially asbestos-cement pipe.”  In 2019, it added “tile” and “wallpaper” to the list of 

asbestos-containing manufactured products imported into the United States, the quantities of 

which are unknown.43  

79. EPA has articulated its position that imported raw asbestos need not be reported 

under the CDR Regulations.  For example, in 2017, EPA informed Occidental Chemical, one of 

the largest manufacturers of chlorine and one of three importers of raw asbestos for the chlor-

alkali industry in the United States, that it need not report its imported asbestos under the CDR 

Regulations.   

80. In EPA’s Asbestos Problem Formulation, part of its risk evaluation of asbestos, 

EPA recognized “[r]eporting of asbestos in the 2016 Chemical Data Reporting (CDR) period was 

limited.”44   

                                                           
41 USGS Mineral Commodity Summary for asbestos, 2018, p. 26, available at: 

https://www.usgs.gov/centers/nmic/mineral-commodity-summaries (last accessed June 14, 2019).  
42 USGS Mineral Commodity Summary for asbestos, 2017, p. 28, available at: 

https://minerals.usgs.gov/minerals/pubs/commodity/asbestos/mcs-2017-asbes.pdf (last accessed 
June 14, 2019).    

43 USGS Mineral Commodity Summary for asbestos, 2017, 2018, and 2019, pp. 28, 26, 
and 26, respectively, available at: https://www.usgs.gov/centers/nmic/mineral-commodity-
summaries (last accessed June 14, 2019).  

44 Asbestos Problem Formulation, p. 21. Two of the three chlorine manufacturers in the 
United States voluntarily reported their imported asbestos under the CDR Regulation.      
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81. In the Asbestos Problem Formulation, EPA further stated “[c]onsumer 

exposures will be difficult to evaluate since the quantities of these products that still might be 

imported into the United States is not known.”45 

82. In addition, in the Asbestos Problem Formulation, EPA stated that:  

certain asbestos containing products can be imported into the U.S., but the 
amounts are not known. These products are mostly used in industrial 
processes (e.g. cement products) but could also be used by consumers, and 
include woven products and automotive brakes and linings.46 
 

EPA also stated that, “[i]t is important to note that the import volumes of products 

containing asbestos is [sic] unknown.”47 

83. Without information from the CDR Regulations about the volume of asbestos 

imported to the United States and quantities of manufactured products containing asbestos, EPA 

cannot possibly determine each of the potential routes of human exposure.   

84. Without complete information about the potential exposures from asbestos 

under conditions of use evaluated, EPA cannot render a well-reasoned decision about the risks 

such exposures pose to human health.  

85. Any regulatory response by EPA to eliminate the harms to human health from 

exposure to asbestos that is based on unreliable risk evaluation information will not reflect the 

best available science, as required by TSCA, see 15 U.S.C. § 2625(h), and will violate the 

requirements of that section requiring EPA to use best available science, including data, in its risk 

evaluations.   

 

IV. Plaintiff States’ Petition for Rulemaking to Require Asbestos Data Collection 

86. Through the Petition, the Plaintiff States sought to address the infirmities in 

EPA’s asbestos reporting requirements and requested that EPA initiate rulemaking under TSCA 

Section 8(a) to issue a new asbestos reporting rule to ensure that data about the importation and 

                                                           
45 Asbestos Problem Formulation, p. 39.  
46 Asbestos Problem Formulation, p. 8. 
47 Asbestos Problem Formulation, p. 22. 
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use of asbestos and asbestos-containing products in the United States is adequately reported to 

EPA by:  
a. Eliminating the applicability of the “naturally occurring substance” 

exemption for asbestos reporting; 
 

b. Applying reporting requirements to processors as well as to manufacturers 
of asbestos; 
 

c. Eliminating the impurities exemption applicable to other chemical 
substances under the CDR Regulations; and  
 

d. Requiring reporting with respect to articles that contain asbestos. 

V. EPA’s Denial of Plaintiff States’ Petition  

87. EPA denied the Petition on April 30, 2019, transmitting a letter to the 

petitioning states.   

88. EPA published its reasons for denying the Petition in the Federal Register.  84 

Fed. Reg. 20,062 (May 8, 2019).   

89. Among its reasons for denying the Petition, EPA stated that it has sufficient 

information available about the exposure routes of asbestos for its risk evaluation.  See e.g., id. at 

20,066.   

90. However, the Plaintiff States challenge EPA’s assertion that it has sufficient 

information for its asbestos risk evaluation.  In fact, EPA admitted in the Asbestos Problem 

Formulation that it does not know the amount of asbestos contained in consumer products.48  

91. The USGS, which EPA relies on for information regarding imports of asbestos, 

also has noted that information regarding the amounts and types of manufactured products 

imported into the United States is not among its data.   

92. These statements by EPA and USGS refute EPA’s claim that it has sufficient 

information, especially given TSCA’s requirement that the information EPA uses be reliable.    

93. EPA also stated that it “is prohibited by TSCA Section 8(a)(5)(A) from 

requiring reporting that is ‘unnecessary or duplicative’ and must apply the reporting obligations 

under TSCA Section 8(a) to those persons who are likely to have the relevant information.  15 

U.S.C. 2607(a)(5).”  84 Fed. Reg. at 20,065.   
                                                           

48 Asbestos Problem Formulation, p. 22.  
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94. However, the information sought by the Petition is not currently being 

collected, as shown by both the multiple reports of USGS and by EPA’s own statements about 

unknown information and thus this information will not be duplicative.   

95. EPA stated that where it lacked information, it “has relied on models.” 84 Fed. 

Reg. at 20,066.  The information sought by the Petitioners would enable EPA to know whether its 

models are reliable and thus would generate necessary new information not duplicative of EPA’s 

or the USGS’ existing data.   

96. EPA also stated that even if it lacked sufficient information about asbestos 

exposure to undertake its risk evaluation of asbestos, it would have insufficient time to initiate 

and complete the rulemaking requested in the Petition to be able to use the information in the 

asbestos risk evaluation.  84 Fed. Reg. at 20,066.  However, EPA was aware of its lack of 

knowledge about asbestos since at least 2018 when it issued the Asbestos Problem Formulations 

and had sufficient time to promulgate an appropriate rule to obtain the adequate and reliable 

information needed for its risk evaluation.   

97. EPA’s obligation under TSCA to protect human health and the environment 

from the dangers of a chemical like asbestos does not end when the Agency completes an initial 

risk evaluation under TSCA.  Thus, the information the Plaintiff States sought through the 

Petition would be useful to EPA in its continuing risk management of asbestos.  For example, the 

information the Petition sought may be crucial in EPA’s exercising its TSCA authority under 

Section 7, 15 U.S.C. § 2606, to seize or otherwise restrict asbestos or any article containing 

asbestos as an imminently hazardous chemical substance, and providing information necessary 

for future citizens’ petitions under Section 21, 15 U.S.C. § 2620, for EPA to issue, amend, or 

repeal any asbestos regulation EPA issues under Section 6, 15 U.S.C. § 2605.    

98. Additionally, Plaintiff States, their citizens, and others would benefit from EPA 

collecting reliable information about asbestos and articles containing it as sought by the Petition 

by giving states and the public access to information to help safeguard communities from harm 

from asbestos exposures.   
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99. Plaintiff States are harmed by EPA’s refusal to promulgate the data collection 

regulations requested in the Petition.  Without comprehensive data about imports of asbestos and 

asbestos-containing articles, EPA will be unable to satisfy TSCA risk-evaluation requirements, 

and Plaintiff States will be unable to evaluate the sufficiency of EPA’s regulatory response to 

asbestos exposure.  

100. EPA’s denial of the Petition deprives Plaintiff States, and the public generally, 

including those who would peer and publically review EPA’s risk evaluation of asbestos, of the 

benefits that would have resulted from the reporting the Petition sought about the quantities of 

raw and processed asbestos and articles containing asbestos that are imported, as well as products 

containing asbestos impurities.  

FIRST CAUSE OF ACTION 

(Judicial Review under TSCA) 

101. The allegations set forth in the foregoing paragraphs are incorporated herein by 

reference. 

102. On January 31, 2019, Plaintiff States filed the Petition under Section 21 setting 

forth the facts necessary for EPA to issue a new rule under Section 8 to require reporting by 

importers, manufacturers and processors of raw asbestos and asbestos-containing articles.  See 15 

U.S.C. § 2620(b)(1).  

103. EPA denied the Petition on April 30, 2019. 

104. TSCA Section 21 provides a right to judicial review in an appropriate district 

court within 60 days following denial of a petition to initiate rulemaking to require reporting 

under TSCA Section 8. 15 U.S.C. § 2620(b)(4)(B) (“the petitioner shall be provided an 

opportunity to have such petition considered by the court in a de novo proceeding”); see also 

Eniv. Def. Fund v. Reilly, 909 F.2d 1497, 1504 (D.C. Cir. 1990) (holding that for a petition 

seeking a new rule under TSCA Section 6 or 8, the standard of review is de novo). 

105. TSCA Section 21(b)(4)(B)(ii) provides that, where the petition seeks 

promulgation of a rule under Section 8, the district court shall “order the Administrator to initiate 

the action requested by the petitioner” if the petitioner “demonstrates to the satisfaction of the 
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court by a preponderance of the evidence” that the chemical substance in question “presents an 

unreasonable risk of injury to health or the environment, without consideration of costs or other 

nonrisk factors.” 15 U.S.C. § 2620(b)(4)(B)(ii). 

106. The preponderance of the evidence demonstrates that asbestos “presents an 

unreasonable risk of injury to health or the environment, without consideration of costs or other 

nonrisk factors,” and that EPA’s failure to require the reporting of the information sought by the 

Plaintiff States contributes to such unreasonable risk.  

107. Therefore, the Court should order EPA to initiate rulemaking under TSCA 

Section 8 to require the addition of the asbestos reporting requirements under the CDR 

Regulation requested in the Petition. 

SECOND CAUSE OF ACTION 

(Judicial Review under the APA) 

108. The allegations set forth in the foregoing paragraphs are incorporated herein by 

reference. 

109. Under section 706 of the APA, 5 U.S.C. § 706, a reviewing court shall “hold 

unlawful and set aside agency action, findings, and conclusions found to be . . . arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with law.” 

110. As alleged in paragraphs 1 through 100, above, EPA’s April 30, 2019 denial of 

the Petition contains errors of law and fact. 

111. EPA’s denial of the Petition, which was predicated on those errors of law and 

fact, was arbitrary, capricious, an abuse of discretion, and not in accordance with law, and thus 

should be set aside under the APA. 

 

PRAYER FOR RELIEF 

Wherefore, Plaintiff States respectfully request that this Court enter judgment in their favor 

and against Defendants upon their claims, and enter judgment against Defendants:  

1. Declaring that Plaintiff States have demonstrated by a preponderance of the evidence 

that the manufacturing, importation, processing and use of asbestos and asbestos-containing 
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products present an unreasonable risk of injury to health and the environment, without 

consideration of costs or other nonrisk factors, including an unreasonable risk to a potentially 

exposed or susceptible subpopulation, pursuant to 15 U.S.C. § 2620(b)(4)(B)(ii);  

2. Declaring that Defendants’ denial of Plaintiffs’ petition was arbitrary, capricious, an 

abuse of discretion, and otherwise not in accordance with law under 5 U.S.C. § 706;  

3. Ordering Defendants to initiate rulemaking expeditiously to promulgate TSCA 

Section 8 reporting requirements for asbestos as requested in the Petition pursuant to 15 U.S.C. § 

2620(b)(4)(B); 

4. Awarding Plaintiff States their costs, expenses, and reasonable attorneys’ fees; and 

5. Awarding such other relief as the Court deems just and proper. 
 

Dated:  June 28, 2019 
 

Respectfully Submitted, 
 
FOR THE STATE OF CALIFORNIA 
ATTORNEY GENERAL XAVIER BECERRA 
 
/s/ Megan K. Hey 
 
MEGAN K. HEY 
Deputy Attorney General 
Attorneys for State of California 
 

 
Dated:  June 28, 2019 
 

FOR THE COMMONWEALTH OF 
MASSACHUSETTS 
ATTORNEY GENERAL MAURA HEALEY  
 
/s/ I. Andrew Goldberg 
 
I. ANDREW GOLDBERG 
Assistant Attorney General 
Attorneys for Commonwealth of 
Massachusetts 
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Dated:  June 28, 2019 
 

FOR THE STATE OF CONNECTICUT 
ATTORNEY GENERAL WILLIAM TONG  
 
/s/ Matthew I. Levine 
 
MATTHEW I. LEVINE  
SCOTT N. KOSCHWITZ  
Assistant Attorneys General 
State of Connecticut 
Office of the Attorney General 
P.O. Box 120 
55 Elm Street 
Hartford, CT 06141-0120 
(860) 808-5250 
matthew.levine@ct.gov 
Attorneys for State of Connecticut 

 
 
 

Dated:  June 28, 2019 
 

FOR THE STATE OF HAWAII 
ATTORNEY GENERAL CLARE E. CONNORS 
 
/s/ Wade H. Hargrove III 
 
WADE H. HARGROVE III 
Deputy Attorney General 
Health and Human Services Division 
Department of the Attorney General 
465 South King Street, Room 200 
Honolulu, Hawaii 96813 
(808) 586-4070 
wade.h.hargrove@hawaii.gov 
Attorneys for State of Hawaii 

 
 

Dated:  June 28, 2019 
 

FOR THE STATE OF MAINE 
ATTORNEY GENERAL AARON M. FREY  
 
/s/ Katherine Tierney 
 
KATHERINE TIERNEY  
(Pro hac vice application pending)   
Assistant Attorney General 
Office of the Attorney General 
6 State House Station  
Augusta, ME 04333-0006 
(207) 626-8897 
katherine.tierney@maine.gov 
Attorneys for State of Maine 
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Dated:  June 28, 2019 
 

FOR THE STATE OF MARYLAND 
ATTORNEY GENERAL BRIAN E. FROSH  
 
/s/ Steven J. Goldstein 
 
STEVEN J. GOLDSTEIN  
(Pro hac vice application pending)  
Special Assistant Attorney General  
Office of the Attorney General 
200 Saint Paul Place  
Baltimore, MD 21202  
(410) 576-6414 
sgoldstein@oag.state.md.us 
Attorneys for State of Maryland 

 
 

Dated:  June 28, 2019 
 

FOR THE STATE OF MINNESOTA 
ATTORNEY GENERAL KEITH ELLISON  
 
/s/ Philip S. Pulitzer 
 
PHILIP PULITZER  
Assistant Attorney General 
900 Town Square Tower 
445 Minnesota Street, Suite 900 
St. Paul, Minnesota 55101-2127 
(651) 757-1244 
philip.pulitzer@ag.state.mn.us 
Attorneys for State of Minnesota 

 
 

Dated:  June 28, 2019 
 

FOR THE STATE OF NEW JERSEY 
ATTORNEY GENERAL GURBIR S. GREWAL 
 
/s/ Lisa Morelli 
 
LISA MORELLI  
Deputy Attorney General 
Division of Law 
R.J. Hughes Justice Complex 
25 Market Street, P.O. Box 093 
Trenton, NJ 08625 
(609) 376-2708 
lisa.morelli@law.njoag.gov 
Attorneys for State of New Jersey 
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Dated:  June 28, 2019 
 

FOR THE STATE OF OREGON 
ATTORNEY GENERAL ELLEN F. 
ROSENBLUM  
 
/s/ Paul Garrahan 
 
PAUL GARRAHAN  
Attorney-in-Charge 
STEVE NOVICK  
Special Assistant Attorney General 
(Pro hac vice application pending)  
Natural Resources Section 
Oregon Department of Justice 
1162 Court Street, N.E. 
Salem, Oregon  97301-4096  
(503) 947-4342 
paul.garrahan@doj.state.or.us 
steve.novick@doj.state.or.us  
Attorneys for State of Oregon 

 
 
 

Dated:  June 28, 2019 
 

FOR THE STATE OF WASHINGTON 
ATTORNEY GENERAL ROBERT W. 
FERGUSON 
 
/s/ Laura J. Watson 
 
LAURA J. WATSON  
Senior Assistant Attorney General 
CHEERFUL C. CATUNAO  
(Pro hac vice application pending)  
Assistant Attorney General 
Ecology Division 
Office of the Attorney General 
P.O. Box 40117 
Olympia, WA 98504-0117 
(360) 586-6770 
laura.watson@atg.wa.gov 
cheerful.catunao@atg.wa.gov 
Attorneys for Washington State Department 
of Ecology 
 

 
 
 

Case 3:19-cv-03807   Document 1   Filed 06/28/19   Page 29 of 63



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

  30  

States’ Complaint for Declaratory and Injunctive Relief   
 

Dated:  June 28, 2019 
 

FOR THE DISTRICT OF COLUMBIA 
ATTORNEY GENERAL KARL A. RACINE 
 
 
/s/ David S. Hoffman 
 
ROBYN R. BENDER  
Deputy Attorney General  
Public Advocacy Division 
CATHERINE A. JACKSON  
Chief, Public Integrity Section  
DAVID S. HOFFMANN  
Assistant Attorney General 
441 Fourth Street N.W., Suite 650 North 
Washington, D.C. 20001 
(202) 442-9889 
david.hoffmann@dc.gov 
Attorneys for the District of Columbia 

 
 
 
 
 
 
LA2018303307 
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