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Cause No.  __________ 

THE EXPLORERS CLUB, 

Plaintiff, 

v. 

HERITAGE AUCTIONS, INC. and 
CAROL HELD ARMSTRONG, 
Executor of the Estate of 
Neil A. Armstrong, 

Defendants. 

§
§
§
§
§
§
§
§
§
§
§
§
§ 

IN THE DISTRICT COURT OF 

DALLAS COUNTY, TEXAS 

_______ JUDICIAL DISTRICT

PLAINTIFF’S VERIFIED ORIGINAL PETITION AND APPLICATION FOR 
TEMPORARY RESTRAINING ORDER, TEMPORARY INJUNCTION,  

AND PERMANENT INJUNCTION 

Plaintiff THE EXPLORERS CLUB (“EXPLORERS” or the “Club”) files this Original 

Petition and Application for Temporary Restraining Order, Temporary Injunction, and Permanent 

Injunction, complaining of HERITAGE AUCTIONS, INC. (“Heritage”) and CAROL HELD 

ARMSTRONG, Executor of the Estate of Neil A. Armstrong (“Executor”), and in support thereof 

would show the Court as follows: 

I.  INTRODUCTION 

Plaintiff THE EXPLORERS CLUB is a 115 year old non-profit whose mission is to 

advance scientific pursuits, and in particular humankind’s instinct to explore.  In 1969, the Club 

loaned one of its Flags to Neil A. Armstrong to accompany him on the Apollo 11 moon mission 

and back, with the intention that the Flag then be returned to the Club, as have its other Flags that 

have accompanied explorers to the North and South Poles, the summit of Mount Everest, and the 

Titanic.  Defendant HERITAGE AUCTIONS is seeking to sell the Club’s Flag, although the Club 

has never given HERITAGE, or anyone else, authority to do so.  Accordingly, the Club brings this 
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action for declaratory relief, a temporary restraining order, temporary and permanent injunctions 

to establish its ownership of the Flag and to enjoin HERITAGE from causing imminent and 

irreparable harm by auctioning the Flag to an unsuspecting buyer, thereby preventing the Flag 

from being returned to the Club.  Because the Estate of Neil Armstrong is represented by his second 

wife, Carol Held Armstrong, the Club has joined her to the extent she or the Estate claim that the 

Flag was given to her late husband rather than loaned to him, as is the case with the Club’s other 

flags. 

II.  DISCOVERY CONTROL PLAN 

1. EXPLORERS intends to conduct discovery pursuant to a Level 3 Discovery 

Control Plan. Pursuant to Texas Rule of Civil Procedure 47, EXPLORERS seeks non-monetary 

injunctive relief, and other relief to which it is entitled. 

III.  PARTIES 

2. Plaintiff THE EXPLORERS CLUB is a not-for-profit, 501(c)(3) organization 

formed under the laws of the state of New York with its headquarters located in New York, New 

York. 

3. Defendant HERITAGE AUCTIONS, INC. is a Texas corporation with its principal 

place of business in Dallas, Texas.  Heritage Auctions, Inc. may be served by service upon its 

Registered Agent, Ronald Steven Ivy at 3500 Maple Ave., 17th Floor, Dallas, Texas 75219-3941, 

or wherever he may be found. 

4. Defendant CAROL HELD ARMSTRONG is the Executor of the Estate of Neil A. 

Armstrong, and may be served with process at her residence at 4635 Drake Road, Cincinnati, Ohio 

45243, or wherever she may be found. 
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IV.  VENUE & JURISDICTION 

5. Venue is appropriate in Dallas County, Texas because all or a substantial part of 

the events pertaining to this action occurred or are scheduled to occur in Dallas County, Texas and 

because Defendant has an office and its principal place of business in Dallas County, Texas. 

6. This Court’s jurisdiction over HERITAGE is proper because it conducts business 

in Texas and the acts or omissions giving rise to this lawsuit occurred in Texas. 

7. This Court’s jurisdiction over Executor is proper because she is conducting 

business in Texas through HERITAGE and the acts or omissions giving rise to this lawsuit 

occurred in Texas. 

V.  FACTUAL BACKGROUND1

8. Plaintiff EXPLORERS is a not-for-profit, international society dedicated to the 

advancement of field research and to the ideal that it is vital to preserve the instinct to explore.  

Since its inception in 1904, the Club has served as a meeting point and unifying force for explorers 

and scientists world-wide. 

9. EXPLORERS was founded in New York City in 1904, and “promotes the scientific 

exploration of land, sea, air, and space by supporting research and education in the physical, 

natural, and biological sciences.”  Club members include explorers who were “first to the North 

Pole, first to the South Pole, first to the summit of Mount Everest, first to the deepest point in the 

ocean, first to the surface of the moon.” 

10. In addition to the foregoing, the Club funds exploration and provides grants in 

amounts typically ranging from of $150,000.00 to $250,000.00 annually. 

1 The facts contained herein are verified by the Affidavit of Will Roseman, Executive Director of the Club, 
which is attached as Exhibit A, and incorporated by reference. 
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The Flag 

11. A central symbol of the Club is THE EXPLORERS CLUB flag (the “Flag”).  

Although Club members embark on hundreds of expeditions annually, on only approximately 40 

to 60 of those annual expeditions does a Club member carry the Flag of THE EXPLORERS CLUB 

with him or her on an exploration.  Throughout its history, the Flag has been carried on hundreds 

of expeditions by Club members.  The Club Flag has flown at the North and South Pole, to the 

peaks of mountains, the depths of the ocean, to the surface of the moon, and into outer space.  At 

the present time, there are 222 numbered Flags. 

12. According to the Club’s Bylaws, and as explained in the Club’s public journal, the 

Explorers Journal going back to no later than 1925 (relevant pages of which are attached as Exhibit 

1 to Exhibit A), the Club Flag is loaned to explorers to accompany them on the most significant 

explorations.  The Club’s Bylaws provide that Flags are to be returned to the Club, and explorers 

who are loaned Club Flags are informed that the Flags are being loaned only and are to be returned 

to the Club.  As a result, one Flag may accompany a number of explorers on many explorations 

throughout the Flag’s existence. 

EXPLORERS CLUB Flag Accompanies Neil Armstrong on the Apollo 11 Mission 

13. Sometime prior to July 1969, THE EXPLORERS CLUB loaned one of its Flags to 

Neil A. Armstrong (“Armstrong”), the astronaut who was the first person to walk on the moon.  

The Flag was flown in the lunar module The Eagle and accompanied the Apollo 11 astronauts, 

including Armstrong, back to earth.  [Another Flag was loaned to and carried by Astronaut Buzz 

Aldrin.  In accordance with the Club’s Bylaws, Aldrin’s Flag was returned to the Club.] 

14. According to minutes of THE EXPLORERS CLUB from September, 1969, Neil 

Armstrong (and the remaining two Apollo 11 astronauts) expressed their desire to join THE 
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EXPLORERS CLUB as official members, and further expressed their intention to return the Flag 

to the Club in the near future (Exhibit 2 to Exhibit A).  Armstrong did, in fact, join the Club and 

attended Club events.  Recently, the Club dedicated a room in its headquarters’ building to 

Armstrong and to the Apollo astronauts.  However, Armstrong neglected to return the Flag to the 

Club even though he was expected to do so and, according to the Club’s records, expressed the 

desire and intention to do so. 

15. Armstrong died in 2012.  Executor, Armstrong’s second wife, is the official 

representative of Armstrong’s Estate. 

The Flag is Put Up For Auction By Defendant Heritage 

16. Recently the Club, through the knowledge of one of its members, became aware 

that one of its Flags was being put up for auction through the Dallas auction house of HERITAGE 

AUCTIONS.  Attached as Exhibit 3 to Exhibit A is a copy of the website listing of THE 

EXPLORERS CLUB Flag flown in the Apollo 11 Lunar Module that had been loaned by the Club 

to Armstrong in 1969.  According to Heritage’s website, a “proxy auction” is to expire on the 

afternoon of Thursday, May 9, 2019, and a live auction session is to commence on the evening of 

Thursday, May 9th and run through Saturday May 11th. 

17. Once aware of the intended auction of this item, Mr. Will Roseman, Executive 

Director of the Club, reached out to HERITAGE to explain the nature of the loan of the Flag by 

the Club to Armstrong, and requested that HERITAGE take the Flag down from its auction site 

and return it to the Club.  Mr. Roseman was advised by a representative of HERITAGE that 

HERITAGE had no intention of complying with this request, but instead intended to proceed with 

the auction as scheduled on its website. In subsequent communications between counsel for the 
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Club and representatives of Heritage, Heritage has reiterated its intent to move forward with the 

auction of the Flag. 

VI.  CAUSES OF ACTION 

Count One: Request for Declaratory Judgment 

18. EXPLORERS incorporates by reference all the allegations set forth in the 

paragraphs above as if fully set forth herein. 

19. The Flag is the property of Plaintiff EXPLORERS.  EXPLORERS does not, and 

has never given HERITAGE nor Executor ownership of the Flag.  Nor has EXPLORERS given 

HERITAGE authority to put the Flag up for auction.  Thus, HERITAGE is planning to auction 

property which it has no right or authority to place at auction. 

20. Pursuant to Chapter 37 of the Texas Civil Practice and Remedies Code, 

EXPLORERS seeks a declaration that it is the owner of the Flag.  EXPLORERS further seeks a 

declaration that HERITAGE does not have the right or authority to auction the Flag for sale. 

21. EXPLORERS further seeks recovery of its costs and reasonable and necessary 

attorneys’ fees pursuant to Texas Civil Practice & Remedies Code § 37.009. 

Count Two: Conversion 

22. EXPLORERS incorporates by reference all the allegations set forth in the 

paragraphs above as if fully set forth herein. 

23. EXPLORERS is the owner of the Flag, and has the right to immediate possession 

of the Flag, which is personal property. 

24. HERITAGE and Executor are wrongfully exercising dominion over the Flag by 

seeking to sell it at auction. 

25. By selling the Flag at auction, EXPLORERS will be permanently and irreparably 

harmed.   



7 
i_9199569v.1

VII.  APPLICATION FOR TEMPORARY RESTRAINING ORDER,  
TEMPORARY INJUNCTION AND PERMANENT INJUNCTION  

26. EXPLORERS incorporates by reference all the allegations set forth in the 

paragraphs above as if fully set forth herein. 

27. EXPLORERS seeks a Temporary Restraining Order, Temporary Injunction, and 

Permanent Injunction enjoining HERITAGE from conducting an auction of the Flag at the 

currently scheduled time or at any future time.  EXPLORERS has a probable right to the relief it 

seeks.  EXPLORERS is the owner of the Flag.  Armstrong was a member of EXPLORERS.  

Pursuant to EXPLORERS’ Bylaws, the Flag provided to Armstrong to take with him on the Apollo 

11 mission was loaned and was, at all times, intended by both EXPLORERS and Armstrong to be 

returned to EXPLORERS. 

28. If the auction is not enjoined, EXPLORERS will suffer immediate irreparable 

injury.  A subsequent purchaser of the Flag at auction may refuse to return the Flag to 

EXPLORERS, and/or may demand a sum of money for its return that is beyond the ability of the 

Club to pay and that the Club should not be required to pay for return of its own property.  The 

risk of sale of the Flag at auction is imminent, since the Flag is currently listed to be auctioned 

between May 9 and May 11, 2019.  Further, there is no adequate legal remedy if the auction is not 

enjoined.  For EXPLORERS, the loss of one of its Flags is not a matter that is capable of being 

redressed through the payment of money to the Club.  A monetary payment in lieu of the Flag will 

not restore the Flag to the Club’s collection of Flags in its possession and ownership.  Moreover, 

the harm is imminent because, notwithstanding EXPLORERS attempts to speak with HERITAGE 

in an attempt to resolve the issue, HERITAGE has advised EXPLORERS that it intends to put the 

Flag up for auction on the dates currently listed on HERITAGE’S website. 
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29. Plaintiff EXPLORERS is entitled to a Temporary Restraining Order to enjoin the 

auction from occurring because the auction is currently scheduled to begin on Thursday, May 9, 

2019, and there is insufficient time to serve notice on HERITAGE and hold a hearing prior to the 

commencement of the auction. 

30. EXPLORERS is willing to post a bond as security for the Temporary Restraining 

Order requested. 

VIII.  PRAYER  

WHEREFORE, PREMISES CONSIDERED, Plaintiff respectfully requests: 

a. a temporary restraining order, and after further proceedings, a temporary 
injunction and permanent injunction as described above; 

b. a declaration that EXPLORERS is the owner of the Flag; and 

c. all other relief, whether at law or in equity, to which it may be entitled. 

Respectfully submitted, 

/s/ Richard Rohan 
Richard Rohan 
  Texas Bar No. 17203800 
  rrohan@ccsb.com 
Neil R. Burger 
  Texas Bar No. 24036289 
  nburger@ccsb.com 
CARRINGTON, COLEMAN, SLOMAN

  & BLUMENTHAL, L.L.P. 
901 Main Street, Suite 5500 
Dallas, Texas 75202 
Phone: (214) 855-3000 
Fax:  (214) 855-1333 

Attorneys for Plaintiff  
THE EXPLORERS CLUB 
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LOCAL RULE 2.02 CERTIFICATIONS 

Pursuant to Local Rule 2.02, the undersigned counsel certifies that he has notified counsel 
for Heritage of the filing of this Application for Temporary Restraining Order, and has provided a 
copy of the Application and the proposed Order. The undersigned will not present the Application 
to the Court until at least two hours after providing it to Heritage’s counsel. The undersigned 
further certifies that to the best of his knowledge, the case in which the application is presented is 
not subject to transfer under Local Rule 1.06.  

/s/ Richard Rohan
Richard Rohan 



EXHIBIT A




















