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INTRODUCT10N

I This Vcriflcd Complaint and PeJ」 on(“ Petlt10n'.)iS What the Califomia courts have

termed a "Reverse-CPRA" action - an action by a party to prevent the unauthorized disclosure by a

public entity ofconfidential information and records pertaining to the Petitioners in the possession o

Respondents. GlaxoSmithKline LLC ('GSK') and ViiV Healthcare company ("viiv') (collectively

"Petitioners") petition this Court for a writ of mandate to prevent the unlawful release of Petitioners'

competitively sensitive, confidential, proprietary and trade secret information.

2. At issue in this Petition is the protection from disclosure of highly confidential drug

pricing information that Petitioners produced solely pursuant to Senate Bill No. l7 ("SB l7',) and

only to the office of Statewide Health planning and Development (,'oSHpD',). petitioners

designated this information competitive information and,/or trade secrets and deemed it highly

confidential. Per SB 17, OSHPD made this confidential pricing information available to registered

purchasers under Cal. Health & Safety code $ 127677 (a)-(e) (a provision passed as part of SB l7)

including the califomia Public Employees' Retirement system (..calpERS") and the california

Correctional Health Care Services ("CCHCS,') (collectively, the .,Respondents").

3. In November 2018, CaIPERS advised Petitioners that it had received a Califomia public

Records Act C'CPRA) request pursuant to califomia covemment code $ 6250 et seq. for the

highly confidential pricing information Petitioners provided to CaIPERS in accordance with Health

and Safety Code $ 127677 and that it planned to send the highly confidential information to the

requestor. Shortly thereafter, CCHCS advised Petitioners that it had received a similar CpRA

request and that the entities plan to produce Petitioners' highly confidential pricing information

absent a coun order.

4. Because of the threat of imminent disclosure of its highly confidential, proprietary. and

trade secret pricing information, Petitioners are compelled to seek relief from this Court. Absent

court intervention, it is only a matter oftime before such information is disclosed, even more CpRA

requests are issued to SB l7's registered purchasers, and petitioners are irreparably harmed.

PARTIES

5. Petitioner, GlaxoSmithKline LLC ('GSK) is a Delaware limited liability company

VERIFIED COMPLAINT AND PETIT10N FOR WRIT OF MANDATE
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organized under the laws ofthe State of Delaware with its principal place of business in the State o

Delaware. The GlaxoSmithKline group of companies comprise a worldwide pharmaceutical and

consumer healthcare business, which is responsible for developing and manufacturing prescription

medications, vaccines, and consumer healthcare products that treat a broad range of illnesses and

disease states. GSK is the entity responsible for the U.S. pharmaceutical business.

6. Petitioner, viiV Healthcare company ("viiv') is a Delaware corporation organized

under the laws ofthe State of Delaware with its principal place ofbusiness in the State of Delaware.

viiV is a pharmaceutical company specializing in the development oftherapies for the care and

treatment of people living with HIV/AIDS.

7' Respondent, the califomia public Employees' Retirement System (..calpERS") is an

agency of the State of califomia, principally located in Sacramento County, califomia. calpERS

manages pension and health benefits for California public employees.

8. Respondent, the califomia Correctional Health care Services (..CCHCS") is an agency

of the State of califomia, principally located in Sacramento county, califomia. ccHCS provides

medical, dental and mental health services to inmate populations statewide.

9. Petitioners are ignorant ofthe true names and capacities of respondents sued herein as

DOES I through 100 inclusive, pursuant to Code of Civil Procedure Section 474 and therefore sues

these respondents by such fictitious names. Petitioners will amend this Petition to allege their true

names and capacities when the same have been ascertained. Petitioners are informed and believe

and thereon allege that each ofthe said fictitiously named respondents received the Confidential

Pricing Information pursuant to SB l7 and is responsible in some manner for the occurrences herein

alleged, and that Petitioners' threat ofirreparable harm, will be proximately caused by their acts,

errors and omissions.

10. The acts alleged herein occurred in Sacramento County, Califomia.

JURISDICTION AND VENUE

I l. Jurisdiction and venue are proper in this Court because the action arises under Califomia

state law, Respondents reside in sacramento County, califomia and the Respondents. actions

occurred and continue to occur in Sacramento County. Venue is also proper pursuant to code

3
VERIFIED COヽ PLAINT AND PETITION FOR WRIT OF MANDATE
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Civil Procedure $ 401 .

GENERAL FACTUAL BACKGROUND

12. Petitioners are seeking protection from disclosure of their highly confidential drug

pricing information that they produced solely pursuant to SB l7 and only to the oSHPD (and made

available to registered purchasers under SB l7 including CaIPERS and CCHCS).

13. The only entities that SB l7 authorizes to receive such information are OSHPD, state

purchasers, licensed health care service plans, health insurers with a certificate of authority, and

pharmacy benefit managers who register with OSHPD. cal. Health & Safety code g$ 127 67 5(a) &

127677(d).

14. The fact of and amount of a drug price change that a manufacturer has not publicly

announced is competitively sensitive, confidential, proprietary and trade secret information. By way

of example only, when third parties are informed of price increases, the reality of bulk purchases in

anticipation ofthe price changes is apparent which ultimately triggers immediate inventory shonages

and the inability to meet demand for other customers including healthcare providers in need o

critical medications. see Declaration of James Millar ("Millar Decl."), flfl l0- l l; Declaration of Fran

Bames-Melvin ("Barnes-Melvin Decl."), !] 7. Such actions interfere with access to medicines, in

part by disrupting Petitioners' manufacturing, distribution and inventory management processes. Id.

For these reasons (among others), drug price changes have historically been and must be maintained

as strictly confidential at all points prior to their public disclosure by the seller of the product. See

cal. Gov't code g 6254.7(d). To this end, SB l7 expressly limits the rypes of entities that may

receive drug pricing notifications to (l) purchasers enumerated under $ 127675 who (2) have

registered with OSHPD. Cal. Health & Safery Code g 127677 (a)-(e).

15. Should the registered purchasers decline to treat pricing information as protected

information under the Califomia Public Records Act, any member of the public could circumvent

the notification and registration provisions of SB 17, which do not afford public access to

confidential and highly sensitive pricing information as submitted. This interpretation would

therefore nullify the statute's express limitations.

16. The registration form on oSHPD's website makes this point clear: the website expressly

4
VERIFIED CONIPLAINT AND PETIT10N FOR WRJT OF MANDATE
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reserves the State's right to "validate the appropriateness of any individual registration and to

remove from this list organizations who do not belong to one of the[] four statutorily enumerated

categories."r It would not be necessary for the State to mention the possibility of validation if SB I 7

permitted disclosure ofpricing information to anyone who makes a public Records Act request.

17. on December 8.2017, the Pharmaceutical Research and Manufacturers of America

C'PhRMA'), on behalf of itself and its members, filed an action in the United States District Court,

Eastem District of Califomia challenging the legality and enforceability of SB l7 (phormaceutical

Reseorch and Manufacturers of America v. Brown et ai., case No.: 2:17 -;r-02573-MCE-KJN (E.D.

cal. Dec. 8,2017)) ('PhRMA action"). phRMA seeks a permanent injunction to prevent the state

from implementing or enforcing the law's requirements rerated to manufacturer reporting and

notices. PhRMA states that SB I7 violates: (l) the Commerce Clause, which prohibits California

from regulating out-of-state drug pricing; (2) the First Amendment by compelling speech by

manufacturers justifying their price changes; and (3) violates the Fourteenth Amendment,s due

process clause on account of unconstitutionally vague language. on November 26,201g, the court

in the PhRMA action granted a motion to seal a similar price increase notification made pursuant to

SB 17. As here, the movant argued that, among other things, the notification reflected confidential,

proprietary and trade secret information. see order Granting Mot. To Seal, ECF No. 4g,

Pharmaceutical Research and Manufacturers of America v. Brown et. al., Case No. 2:17-cv-02573-

MCE-KJN (E.D. cal. Nov. 26, 20r8). The phRMA action is currently pending judicial review.

18. On or around November 2018, Petitioners submitted to OSHpD (and made available to

registered purchasers including calpERS and ccHCS), pricing information pursuant to SB l7.s

advance notice requirement. Millar Decl. fl 4, Bames-Melvin fl 4. petitioners designated this

information as sensitive competitive information and/or trade secrets and deemed it highly

confidential ("confidential Pricing Informat ion"). Id. petitioners did not waive

protections associated with the confidential pricing Information by submitting

registered purchasers in accordance with state law. 1d.

t 
.Register for Rx 

-Purchaser Notifications, osHpD (20r g), hfios://eapp.oshrrd.ca.{ror,/CTRx/ (rastvisited January 4, 201 9).

any rights or

it to OSHPD
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REGARDING SB 17 NOTIFICATIONS

19. on December 12,2018, the Los Angeles county Superior court issued an order to show

cause and a temporary restraining order on behalf of Amgen Inc. against GCHCS ("Amgen Action,').

The order prevents CCHCS from disclosing any of Amgen's confidential pricing information

submitted to them in accordance with Health and Safety Code $ 127 677 as responsive to California

Public Records Act requests. The hearing on the order to show cause why a preliminary injunction

should not be ordered is set for January 9,2018. Attached as Exhibit A is a true and conect copy of

the Order.

20. on December 13, 2018, the San Francisco county Superior court issued an order to

show cause and a temporary restraining order on behalf of Ipsen Pharmaceuticals, Inc. against

calPERS and ccHCS ("lpsen Action"). The order prevents calpERS and ccHCS from disclosing

any of lpsen's confidential pricing information submifted to them in accordance with Health and

Safety Code 5 127677 as responsive to Califomia Public Records Act requests. The hearing on the

order to show cause why a preliminary injunction should not be ordered is set for January 24,201g.

Attached as Exhibit B is a true and correct copy ofthe Order.

THE CALPERS CPRA REOUEST

21- On November 30, 2018, CaIPERS notified Petitioners rhat it received a CpRA request

for the Confidential Pricing lnformation Petitioners provided to CaIPERS in accordance with Health

and Safety Code $ 127677 and that it planned to send the Confidential pricing Information to the

requestor on December 28,2018. Attached as Exhibits C and D are true and correct copies of the

November 30,2018 correspondence from calpERS to petitioners notifing them of the cpRA

request.

on December 17, 2018, Petitioners confirmed receipt of calpERS' notification and

production of Petitioners' confidential pricing Information pursuant to the cpRA

Following discussions between petitioners and CalpERS, CalpERS agreed not

confidential Pricing Information until after the lpsen Action is resolved. Attached

22.

objected to

request.

23.

disclose the

VERIF】 ED COMPLAINT AND PETIT10N FORヽ VRIT OF MANDATE
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Exhibit E is a true and correct copy ofCaIPERS' agreement not to disclose the Confidential pricing

Information until after the Ipsen Action is resolved.

THE CCHCS CPRA REOUEST

24. on December 3, 2018, ccHCS notified petitioners of a cpRA request for the

Confidential Pricing Information Petitioners provided to CCHCS in accordance with Health and

Safety Code S 127677. CCHS stated that it plans to send the Confidential pricing Information to the

requestor unless it is served with a court order by close of business on December 17, 2olg.

CCHCS's notification also stated that it "remains neutral on the issue and will not actively

participate in any Court proceedings regarding this matter." 1d. Attached as Exhibit F is a true and

correct copy of CCHCS's correspondence.

25. On December 12,2018, CCHCS extended the deadline to receive a court order befbre it
would disclose to December 28,2018. Attached as Exhibit G is a true and correct copy o

CCHCS's correspondence.

26. Following discussions between petitioners and ccHCS, CCHCS agreed not to disclose

Petitioners' Confidential Pricing Information until after the Amgen Action is resolved.

CAUSEIRREPRABLE HARM

27  Rclcase and disclosure of Pctitioners' cOnndential Pricing infOl‖
lation

scHous and irreparable cOmmcrcial in」 uッ and damage to Pe■ 6oncrs All of thc

will cause

information

pЮ宙dcd to osHPD,hcludhg thc fOrln i was pro宙 ded h,by PeJJoners pursuant to SB 17(and

subsequently madc available tO CalPERS and CCHCs)iS cxempt from disc10sure pursuant to

Govcmment Codc scction 6254(k),E宙 dencc cOde§ §lo40 and 1060 and Cal Health&safcty

Codc§ 127677 Pctijoners arc prepared tO prOduce thc suttcct COnfldcndal pHcing infollllation tO

thc Court to rc宙ew in camcra,if nccessa7,SuttcCt tO Cal.Gov't Code§ 6259(a)and E宙d cOdc§

915

28  Petitioners have been d‖ igent in protccting their confldential and proprictaw pricing

infbHllation in scveral ways― a‖ focused on kecping such infbl‖ latiOn 、vithin GSK and ViiV and

from being obtained by ls cOmpetitOrs or othcr third panies Millar Dccl,¶
16-17:Bamcs_Mcl宙 n
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Decl., Jffl l0-12. Generally included within this effort are Petitioners' education ofemployees on the

confidentiality of Petitioners' proprietary information and practices. Id. Petitioners also require all

employees to abide by a confidentiality policy. Id. Specifically, pricing information is always a

sensitive issue, even in intemal discussions within GSK and viiv respectively. Millar Decl.,,116;

Bames-Melvin Decl., 'll 6. Future pricing or pricing policies are not discussed broadly or casually

within either GSK or ViiV and are strictly limited to those intemal individuals who need to know.

Id.

29. Advance notice ofprice changes can encourage stockpiling, foster shortages ofessential

medicines and encourage third parties to engage in or practice arbitrage with GSK or ViiV products,

to the detriment of patients and healthcare providers. Millar Decl., flfl I l-l4t Bames-Melvin Decl.

flfl 7-e.

30. Such actions interfere with access to medicines, in part by disrupting petitioners,

manufacturing, distribution and inventory management processes. 1d.

31. In addition, competitors would benefit from advance notice ofa price change. 1d. Such

information would allow them to craft programs that could harm Petitioners' business and allow

competitors to discem Petitioners' competitive strategies in advance of petitioners' implementing

those strategies. Millar Decl., fl l2; Bames-Melvin Decl. !J g. Disclosure of petitioners,

Confidential Pricing Information could allow a competitor to, among other things: contract around

Petitioners' products with exclusive arrangements. .'dump,' product into markets in advance to

prevent Petitioners' sales or even simply seek to start a publicity campaign against petitioners'

products. Id- As a result, Petitioners could find markets foreclosed or severely curtailed. 1d.

Accordingly, Petitioners have always treated pricing and other competitive information such as the

Confidential Pricing Information, as confidential. Millar Decl., fl l2; Bames-Melvin Decl. !l 10.

32' Disclosure of the Confidential pricing Information could also give petitioners'

competitors a significant advantage over them in negotiating with potential clients and in keeping or

expanding existing client relationships. Millar Decl., fl l4; Barnes-Melvin Decl., fl 9. Disclosure o

such sensitive' confidential and proprietary information would cause petitioners' competitors to

obtain a significant competitive advantage that they do not currently possess. 1d. Such disclosure

VERIFIED COMPLAINT AND PETITloN FOR WRIT OF MANDATE
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would compromise Petitioners' position with existing clients and is likely

Petitioners' ability to competitively price its products. 1d. Once a disclosure

way to repair the damage. Id.

33' The legal analysis on this Petition is straightforward, and requires that Respondents and

Does l-100 be enjoined from voluntarily disclosing Petitioners' Confidential Pricing Information.

Califomia courts have recognized the viability of "Reverse-CPRA" actions where necessarv to

prevent the improper disclosure of confidential information by a public entity.

34- Petitioners do not consent to the CPRA requests, and therefore files this petition for Writ

of Mandate, seeking a writ from this Court commanding Respondents and Does I - 100 to protect the

confidentiality of the Confidential Pricing Information.

FIRST CAUSE OF ACTION

(Declaratory Relief)

35. GSK and viiv hereby incorporate by reference paragraphs l through 34 as though fulry

set forth herein.

36. Pursuant to Califomia Code of Civil Procedure section 1060, this Court has jurisdiction

to issue a dec laratory j udgment, declaring the parties' rights and remedies under the law.

37. Petitioners and Respondents including DoEs l-100 inclusive have a genuine and

pressing dispute as to their respective rights, obligations, and liabilities, if any, regarding the

protection of Petitioners' Confidential pricing Information.

38. Petitioners have demanded that Respondents not disclose Petitioners, Confidential

Pricing Information.

39. By reason of the foregoing, decraratory iudgment is both necessary and proper in order

to set forth and determine the rights, obligations, and liabilities that exist between the parties.

40. Petitioners have no plain, speedy, and adequate remedy in the ordinary course of the

Iaw, other than the relief sought in this petition because, pursuant to the cpRA, no other judicial,

administrative, or contractual remedy is available to Petitioners. Furthermore, release of the

confidential Pricing Information would render any subsequent judicial, administrative, or

contractual remedy moot.

to adversely affect

is made, there is no

VERIFIED COMPLAINT AND PETIT10N FOR WRIT OF MANDATE
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WHEREFORE,Pcthioncrs request this Courtissue is declaratoryjudgmcnt as foIIows:

Declare that all pricing information GSK and ViiV disclosed to OSHPD and

made available to CaIPERS and CCHCS and DOES l-100 pursuant to SB l7's advance norice

requirement and designated by GSK and ViiV as highly confidential, proprietary and/or trade secret

be protected from disclosure pursuant to Government Code section 6254(k) and Evidence Code

section 1060.

B Declare that CaIPERS, CCHCS and DOES l -100 not disclose pursuant to the

subject CPRA requests or any other pending or future CPRA request such information as the Court

deems protected as highly confidential, proprietary and/or trade secret.

SECOND CAUSE OF ACTION

(Injunctive Reliel)

41. Petitioners hereby incorporate by reference paragraphs I through 40 as though fully set

forth herein.

42. If Petitioners' Confidential Pricing Information provided to Respondents and DOES l-
100 inclusive is disclosed to any third parties, such disclosure will cause ineparable harm to

Petitioners.

43. If CaIPERS, CCHCS or DOES I - 100 publishes or disseminates Petitioners' Confidential

Pricing Information, Petitioners' competitors and other third parties will have access to said

information, including in the form submitted, which will cause irreparable injury and business loss to

Petitioners as described herein.

44. Pursuant to California Code of Procedures sections 525 and 526(a), this Court has the

power to immediately issue a permanent injunction enjoining Respondents and DoES I - 100

inclusive, their agents, servants and employees and those acting in active concert and with actual

notice thereof, from, implementing any disclosure ofPetitioners' Confidential Pricing Information.

45. Petitioners have no plain, speedy, and adequate remedy in the ordinary course of the

law, other than the relief sought in this Petition because, pursuant to the cpRA, no other judicial,

administrative, or contractual remedy is available to Petitioners. Furthermore. release of the

Confldcntial Pricing lnf0111lation would rendcr any subscqucnt judiciat administrativc, or

10
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contractual remedy moot.

WHEREFORE, Petitioners request the Court immediately enjoin Respondents and DOES l-

100 inclusive from disseminating Petitioners' Confidential Pricing Information to any third parties.

WHEREFORE, Petitioners pray for judgment as follows:

A. That this Court, pursuant to Califomia Code of Civil Procedure sections 525 and

526(a) immediately issue a preliminary injunction enjoining Respondents and DOES l -100

inclusive, their agents, servants, and employees and those acting in active concert and with actual

notice thereof, from, disclosing the Confidential Pricing Information, submitted by GSK and ViiV to

OSHPD and made available to OSHPD registered purchasers including CaIPERS and CCHCS

pursuant to SB l7's advance notice requirement, to any third parties.

B. That this Court, pursuant to California Code of Civil Procedure sections 525 and

526(a) immediately issue a permanent injunction enjoining Respondents and DOES l-100 inclusive,

their agents, servants, and employees and those acting in active concert and with actual notice

thereof, from, disclosing the confidential Pricing Information, submitted by GSK and viiV to

OSHPD and made available to oSHPD registered purchasers including calpERS and CCHCS

pursuant to SB l7's advance notice requirement, to any third panies.

C. That this Court render a declaratory judgment as follows:

Declare that the Confidential Pricing Information GSK and ViiV disclosed to OSHPD and

made available to oSHPD registered purchasers including CalpERS, CCHCS and DOES I - 100

inclusive pursuant to SB l7's advance notice requirement be protected from disclosure pursuant to

Government Code section 6254(k) and Evidence Code section 1060.

Declare that calPERS, ccHCS and DoES l-100 inclusive not disclose pursuant to the

subject CPRA requests or any other pending or future CPRA requests such information as the Court

deems protected as highly confidential, proprietary and/or trade secret.

D. That this Court adjudge, decree, and declare the rights and other legal relations with

the subject matter here in controversy, in order that such declaration shall have the force and effect

of final judgment.

E. That this Court grant such other and further relief as this Court deems equitable and

VERIFIED COMPLAINT AND PETIT10N FOR WRIT OF MANDATE



13

t4

I5

16

17

18

19

)o

21

))

l5

24

25

26

27

28

I

2

3

4

5

6

7

8

9

10

11

12

just under the circumstances.

Dated: January 7, 2019

VERHED COMPLAINT AND PETITIoN FOR WRIT OF MANDATE

Respectfully Submitted,

SHOOK, HARDY & BACON L.L,P.

Attorneys for Petitioners
GlaxoSmithKline LLC and
ViiV Healthcare Company

oan R. Camagong
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VERIFICATION

I, James Millar declare:

I arn GlaxoSmithKline LLC's Senior Vice President, Managed Markets & Govemmenl

Affairs. I have read the foregoing VERIFIED COMPLAINT AND PETITION FOR WRIT OF

MANDATE and know the contents thereof. The matters slated in the VERIFIED COMPLAINT

AND PETITION FOR WRIT OF MANDATE are true based on my own knowledge.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and corect.

Executed in Durham, North Carolina on this 7ft day ofJanuary, 2019.



7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

1

2

3

4

５

　

　

６

WTRコ旺CA■ON

L Fran Banles―Me市 in declare:

I anlヽ五iV HealthuFe COmpany'sヽ T ofl蘭
『
ket Access I Mve read the foregoing

VERIFIED CO卜PLAINT ANID PETI「 10N FOR WRIT OF卜仏 llDAm and knOw the∞ ntents

thcrcof The mattcrs stated h the VERIFILD COMPLAINT AllD PE■ ■ON FOR WRIT OF

NIANDAT aFe me bascd On my own knowlcdge.

I dcclare under penalサ of画抑りunder the laws ofthe State ofCalifomla that the

foregong is me and cOrrect

Executed at 3 35PM EST on thls 19■ day ofDecember,2018
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