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INTRODUCTION 

 Appellants’ interlocutory appeals are frivolous. This is the second such 

frivolous interlocutory appeal in this case; the first being Case No. 16-2215, which 

sought interlocutory review of the District Court’s scheduling order and which was 

dismissed on December 15, 2016. This serial frivolity needlessly prolongs the case 

and wastes judicial resources.   

Appellants’ primarily quibble with the District Court’s evaluation of the 

Eighth Amendment evidence in denying summary judgment based on qualified 

immunity. Appellant Cook argues that the District Court gave too much credence to 

Leibelson’s sexual assault testimony, and too little credence to his assertion that the 

alleged assault of Leibelson was a physical impossibility.  Appellant Meyer argues 

that the District Court gave too much credence to Leibelson’s testimony that she was 

required to choose between starvation or sexual assault by other inmates, and too 

little credence to Meyer’s claim that Leibelson was haughtily insisting on a separate 

dining room table for GBT inmates.  Meyer’s factual disputes with the District 

Court, however, are not subject to interlocutory review of a denial of summary 

judgment based on qualified immunity.  This Court explained in Hensley v. Price, 

876 F. 3d 573, 579 (4th Cir. 2017): 

This Court reviews the district court’s denial of qualified immunity de novo, 

taking all the facts in the light most favorable to the non-moving party, here, 
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the plaintiff. [citation omitted]. As a practical matter, this means that the Court 

“accept[s] the facts as the district court articulated them when it determined 

whether summary judgment was appropriate, and then ... determine[s] 

whether, based on those facts, a reasonable person in the [Appellants’] 

position could have believed that [they] w[ere] acting in conformity with 

clearly established law at the time.” [citation omitted] (emphasis added).    

Cook’s legal argument that sexual assault of Leibelson did not violate a clearly 

established violation of the Eight Amendment is frivolous.  Moreover, it was waived 

before the District Court.  Cook stated to the District Court that summary judgment 

was not sought regarding the “Eighth Amendment claim against [him] for alleged 

sexual assault….”  Defendants’ Consolidated Motion for Summary Judgment at 1.  

That statement was repeated (Consolidated Motion at 7 n.2): “Officer Cook does not 

argue that special factors should counsel hesitation to expanding a Bivens remedy to 

Plaintiff’s allegations regarding the purported ‘unlawful’ visual search in the SHU 

on February 6, 2014.”  Accordingly, Cook has waived his right to argue before this 

Court that his alleged sexual assault of Leibelson did not violate clearly established 

Eight Amendment jurisprudence on interlocutory review of a denial of summary 

judgement based on qualified immunity. He specifically relinquished that argument 

before the District Court. 

Meyer frivolously contends that his alleged deliberate indifference to 

Leibelson’s need for food - a basic human need - without facing sexual abuse from 

her fellow inmates did not violate clearly established Eight Amendment law.   
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Forcing an inmate to choose between starvation or rape shocks the conscience.  It 

lies at the core of the Eighth Amendment prohibition of cruel and unusual 

punishment.    

The District Court properly denied summary judgment to Meyer and Cook on 

Leibelson’s Eighth Amendment claims based on qualified immunity and should be 

summarily affirmed. 

STATEMENT OF THE ISSUES 

1. Whether the District Court erred in concluding that no special factors militated 

against extending Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics 

403 U.S. 388 (1971), to an Eighth Amendment damage action against a non-

policymaking prison officer, Douglas Meyer, for exhibiting deliberate indifference 

towards a de facto prison requirement that Plaintiff submit to sexual assault, i.e., 

rape, by other inmates as a condition to eating in the prison dining hall.  

2. Whether the District Court erred in concluding that Defendant Meyer violated 

a clearly established Eighth Amendment prohibition of which a reasonable prison 

officer should have known by exhibiting deliberate indifference to Plaintiff 

Leibelson’s torture of either submitting to sexual assault by other inmates or starving 

by constructive exclusion from the prison dining hall. 

3. Whether Appellant Christopher Cook waived his right to dispute that sexual 

assault of Plaintiff Leibelson violated her clearly established Eight Amendment right 
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against cruel and unusual punishment of which a reasonable prison officer should 

have known on interlocutory review in this Court of a denial of summary judgment 

based on qualified immunity by stating to the District Court he was not raising that 

theory of qualified immunity. 

STATEMENT OF THE CASE 

 The now-deceased Appellee, Benjamin “Paris” Leibelson, was a transgender 

inmate confined at FCI-Beckley between November 2013 and March 2014.  Joint 

Appendix (hereinafter “JA”) at 550 (Vol. II).  (Nothing in the record supports 

Appellants’ naked assertion that Leibelson passed away from causes unrelated to 

this case.  Appellants’ Brief p.10). Ms. Leibelson was openly gay and physically 

transgender at every prison in which she was incarcerated, with long hair and 

feminine mannerisms that inmates readily recognized.  JA 77.  It was common 

knowledge among inmates and many staff at FCI-Beckley that Ms. Leibelson was 

gay or transgender.  JA 550-51. 

 On February 6, 2014, Ms. Leibelson was sent to the Special Housing Unit 

(SHU) because of a minor rule infraction:  namely, failing to stand during a 4:00 

p.m. prison “count.”  JA 551-52.  Officer Cook, in conducting a visual search of 

Leibelson upon her entry into the SHU, digitally penetrated her rectum after 

directing her to “open that hole wide.”  Id.  The District Court concluded: 
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A reasonable juror, resolving factual disputes and credibility 

determinations in Ms. Leibelson’s favor, could find that Officer Cook 

violated her right to be free of cruel and unusual punishment by 

sexually assaulting her.  It is well-established that sexual assault 

constitutes an Eight Amendment violation, and Officer Cook does not 

contend that any legitimate penological purpose justified inserting a 

finger into Ms. Leibelson’s rectum, instead arguing only that he did not 

do so.  Therefore, the Court finds that Officer Cook is not entitled to 

qualified immunity. JA 570. 

 Leibelson believed she could sit with the D.C. inmates in the dining room or 

cafeteria to eat only if she submitted to sexual assault by one or more of them.  JA 

554-55; 575.  She reported the problem on multiple occasions to Appellant Meyer. 

He did nothing. He denied Leibelson’s request for a GBT inmate table. It was made 

because dining among the general prison population risked sexual assault.  Id.  

Leibelson was entirely without food at FCI-Beckley for up to two days at time.  JA 

555.  

 The District Court concluded in denying qualified immunity under the Eighth 

Amendment: 

The Eighth Amendment requires prison officials to provide humane 

conditions of confinement, including ensuring “that inmates receive 

adequate food, clothing, shelter and medical care,” and protecting 

inmates from violence by other prisoners. [footnote omitted]. Farmer 

v. Brennan, 511 U.S. 825, 832–33 (1994). “[T]o make out a prima facie 

case that prison conditions violate the Eighth Amendment, a plaintiff 

must show both ‘(1) a serious deprivation of a basic human need; and 

(2) deliberate indifference to prison conditions on the part of prison 

officials.’” King v. Rubenstein, 825 F.3d 206, 218 (4th Cir. 2016) 

(quoting Strickler v. Waters, 989 F.2d 1375, 1379 (4th Cir. 1993)). A 

jury could find that Captain Meyer failed to act despite knowing that 
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Ms. Leibelson would either go hungry or face sexual abuse from her 

fellow inmates. The case law regarding deliberate indifference to 

inhumane conditions was well-established at the time Captain Meyer 

allegedly failed to address Ms. Leibelson’s inability to eat in the dining 

hall, and he is thus not entitled to qualified immunity.” JA 575-76. 

 

The District Court acknowledged that while Leibelson’s Eight Amendment 

claim against Appellant Meyer was analogous to the claim recognized in Carlson v. 

Green, 446 U.S. 14 (1980), it nevertheless arose in a new Bivens context under the 

standard expounded in Ziglar v. Abbasi, 137 S. Ct. 1843 (2017).  JA 574. The District 

Court properly reasoned, however, that no special factors counseled against 

Leibelson’s Eighth Amendment Bivens claim: 

Deliberate indifference claims, like other claims brought pursuant to 

the Eight Amendment, are frequently litigated and well-suited to 

judicial resolution. In this case, the Plaintiff brings a claim against an 

individual officer to whom she complained of her inability to access 

food in the dining hall without risking sexual abuse by other inmates. 

[footnote omitted] This case does not implicate national security, prison 

policy, or other executive or legislative functions. In short, no special 

factors cause the Court any hesitation in permitting a Bivens case to 

proceed on this claim.  JA 574-75. 

 

SUMMARY OF THE ARGUMENT 

 

1. Appellant Cook has expressly waived his right to argue against the viability 

of Appellee’s Eight Amendment sexual assault claim by specifically withholding it 

from the District Court.  See, e.g., Williams v. Professional Transp., Inc., 294 F.3d 

607, 614 (4th Cir. 2003) ("Issues raised for the first time on appeal are generally not 
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considered absent exceptional circumstances."); Muth v. United States, 1 F.3d 246, 

250 (4th Cir. 1993) ("As this court has repeatedly held, issues raised for the first time 

on appeal generally will not be considered."). And Cook proffers no exceptional 

circumstances that would justify advancing an argument on appeal that was 

specifically repudiated before the District Court in Cook’s motion for summary 

judgment based on qualified immunity. The District Court’s denial of the motion 

should thus be summarily affirmed.  Cook’s voluminous quibbles with the District 

Court’s evaluation of the facts may not be entertained in this Court on interlocutory 

review of a denial of summary judgment based on qualified immunity.   

2. Meyer’s deliberate indifference to Ms. Leibelson’s deprivation of food and 

nourishment lest she submit to sexual assault or rape by other inmates violated 

clearly established Eight Amendment law requiring prison officials to provide 

humane conditions of confinement, including adequate food and nourishment. 

Farmer v. Brennan, 511 U.S. at 832-833 (1994).  

3. The District Court properly concluded that no special factors militated against 

extending Bivens to reach Leibelson’s Eight Amendment claim against Meyer for 

deliberate indifference to her starvation. In fact, the District Court found this case 

“quite analogous to the claims of deliberate indifference” … “in Carlson v. Green, 

446 U.S. 14 (1980)”. 
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ARGUMENT 

I. Appellant Cook Waived His Right to Argue That Leibelson’s Eighth 

Amendment Sexual Assault Claim Did Not Violate Clearly Established Law 

by Specifically Repudiating the Argument Before the District Court. 

 

  Appellant Cook stated in his Memorandum In Support of Consolidated 

Motion of Individual-Capacity Defendants For Summary Judgment on Declining To 

Extend Bivens Remedy, at page 1, filed October 13, 2017, D. Ct. Docket No. 198, 

stating:  “[T]his Court should decline to expand Bivens to Plaintiff’s First, Fifth, and 

Eighth Amendment claims against individual capacity Defendants, except for the 

Eighth Amendment claim against Officer Cook for alleged sexual assault…” 

(emphasis added).  The Summary Judgment Memorandum repeated (D. Ct. Docket 

No. 198 p. 7 n.2): “Officer Cook does not argue that special factors should counsel 

hesitation in expanding a Bivens remedy to Plaintiff’s allegations regarding the 

purported ‘unlawful’ visual search in the SHU on February 6, 2014.”   

Accordingly, based upon the Appellant’s admissions and waiver, the District 

Court did not address whether Leibelson had alleged a viable Eighth Amendment 

Bivens claim against Cook.  The District Court confined itself to a factual evaluation 

of the record, and properly determined that a sufficient genuine issue of fact for trial 

exists that precludes summary judgment.  JA 576-77.   
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Insofar as Cook now argues that his sexual assault of Leibelson did not rise to 

the level of an Eighth Amendment Bivens claim, (App. Br. 38-41), that argument 

was abandoned in the Court below and is now thereby waived on appeal.  Insofar as 

Cook quarrels with the District Court’s articulation of the facts when it determined 

to deny summary judgment based on qualified immunity (App. Br. 41-50), those 

evidentiary arguments are not subject to interlocutory review, which is limited to 

questions of law only.  Hensley v. Price, 876 F. 3d 573, 579-580.  It is well settled 

that District Court decisions determining whether the pretrial record is sufficient to 

show a genuine issue of fact for trial in the context of qualified immunity defenses 

cannot be immediately appealed.  Johnson v. Jones, 515 U.S. 304, 307 (1995). 

The District Court’s denial of Cook’s motion for summary judgment based 

on qualified immunity should be affirmed.  

II. Meyer’s Deliberate Indifference To Leibelson’s Either Starving Or Face 

Sexual Abuse From Her Fellow Inmates Violated Clearly Established Law. 

 

In Farmer v. Brennan, 511 U.S. 825, 832-833 (1994), the Court held that, 

“The [Eighth] Amendment…imposes duties on these [prison] officials, who must 

provide humane conditions of confinement; prison officials must ensure that 

inmates receive adequate food, clothing, shelter, and medical care….”  The District 

Court found that Leibelson was denied adequate food because it could be received 

in the cafeteria or dining hall only by risking sexual abuse from her fellow inmates. 

USCA4 Appeal: 18-1202      Doc: 32            Filed: 08/29/2018      Pg: 12 of 19



Page 10 of 16 

 

JA 576.  Food is clearly a basic human need.  Meyer was repeatedly alerted to 

Leibelson’s starvation or sexual assault dilemma yet did absolutely nothing to 

enable her to eat in the dining hall without the risk of sexual assault.  JA 575-76, 

and n. 12. In no circumstances can starving an inmate be justified under the Eighth 

Amendment.  Meyer violated clearly established constitutional law.  

Meyer errantly argues that the relevant Eighth Amendment question is 

whether Leibelson was entitled to special seating in a prison dining facility because 

of harassment from other inmates.  App. Br. 35.  The District Court, however, did 

not accept Meyer’s evaluation of the evidence. It found that Leibelson’s 

constitutional injury was a deprivation of food, not a denial of a separate dining 

table.  While Leibelson recommended curing the injury with a separate GTB dining 

table, other remedies were also available, for instance, providing meals outside the 

dining hall or more closely monitoring inmate behavior. Meyer again takes issue 

with the District Court’s articulation of the facts.  App. Br. 35-38.  But as elaborated 

in Hensley v. Price, 876 F. 3d 573, 579-580 and Johnson v. Jones, 515 U.S. at 307, 

those factual disputes are not subject to interlocutory review of a denial of summary 

judgment based on qualified immunity. 
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III. The District Court Correctly Concluded That No Special Factors 

Counseled Hesitation in Extending Bivens To Reach Eighth Amendment 

Claims Pivoting on Deliberate Indifference to Inmate Starvation. 

 

The District Court concluded that there was a trial issue of fact as to whether 

Appellant Meyer was deliberately indifferent to Leibelson’s Hobson’s choice of 

either starvation by exclusion from the prison dining hall or sexual assault.  JA 

574-75.  That conclusion is not subject to appeal.  Johnson v. Jones, 515 U.S. 307; 

Hensley v. Price, 876 F. 3d 573, 579-580. 

The District Court further concluded that the factual foundation for 

Leibelson’s Eight Amendment claim against Meyer presented an expansion, albeit 

modest, of the Bivens claim recognized in Carlson v. Green, 441 U.S. at 14.  

Applying the test for expanding Bivens in Ziglar v. Abbasi, supra, the District Court 

held there were no special factors that counseled hesitation against recognizing an 

Eighth Amendment claim based upon deliberate indifference to Leibelson’s need to 

risk sexual assault or rape to avoid starvation: 

Deliberate indifference claims, like other claims brought pursuant to 

the Eight Amendment, are frequently litigated and well-suited to 

judicial resolution. In this case, the Plaintiff brings a claim against an 

individual officer to whom she complained of her inability to access 

food in the dining hall without risking sexual abuse by other inmates. 

[footnote omitted] This case does not implicate national security, prison 

policy, or other executive or legislative functions. In short, no special 

factors cause the Court any hesitation in permitting a Bivens case to 

proceed on this claim.”  Id. JA 574-75. 
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Meyer’s attack on the District Court’s application of Ziglar is unconvincing.  

Meyer argues the availability to Leibelson of administrative remedies excluding 

damages.  App. Br. 18.  But these alleged remedies are a sham and a hoax.  In Ms. 

Leibelson’s case, the remedy was damages or nothing.  She was transferred out of 

FCI-Beckley to FCI-McDowell at the end of March 2014, which would have mooted 

any relief other than damages, contrary to Meyer’s assertions. App. Br. 20-21. 

Additionally, as of July 14, 2014, Ms. Leibelson was no longer incarcerated with the 

Bureau of Prisons (JA 45) and was released prior to the sham investigations into her 

claims of rape and sexual assault were undertaken and eventually completed on July 

25, 2014. JA 249-51 

Further, and most compelling is the fact that Ms. Leibelson filed an 

administrative remedy relating to Meyer’s Eighth Amendment violations of her right 

to avoid starvation without subjecting herself to rape or sexual abuse. JA 365-67. 

Additionally, her allegations of cruel and unusual punishment were taken up by a 

member of Congress. JA 359-62. Contrary to Meyer’s arguments of the availability 

of administrative remedies, Meyer neglects to inform the Court that there was no 

investigation and no process provided Ms. Leibelson as regards this administrative 

remedy.  It was ignored, unlike her other administrative remedies which were at least 

subjected to a cursory and sham investigation whereby witness affidavits were 
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written by the investigator. See JA 249-251(rape by Cook) and JA 414 - 418 (other 

sexual assault – preliminarily completed February 3, 2015). Leibelson had no 

administrative remedy for her Eighth Amendment starvation claim against Meyer.  

 Meyer argues that Leibelson’s pending companion Federal Tort Claims Act 

complaint resting in part on the same nucleus of operative facts as her Eighth 

Amendment Bivens claim against him militates against extending Bivens.  But 

Carlson v. Green, 446 U.S. 14, 20-23 (1980) expressly rejected that reasoning and 

found that any alternative remedies must be “explicitly declared to be a substitute 

for recovery directly under the Constitution and viewed as equally effective” by 

Congress (emphasis in original). Appellants can point to no such congressional 

declaration or any other “special factors counselling hesitation in the absence of 

affirmative action by Congress.” Id, at 18-19.  FTCA actions are inferior to Bivens 

claims in four respects:  deterrence, punitive damages, jury trial, and the serendipity 

of state tort law.  Id., at 20-23.   

Appellants’ citation to Wilkie v. Robbins, 551 U.S. 537 (2007), is inapposite 

in light of Carlson v. Green, which is more directly on point in determination of the 

issues sub judice. Wilkie v. Robbins, is a federal grazing lands entitlement case that 

expressly recognized Bivens’ applicability in prisoner’s Eighth Amendment claims, 

as being one of “the recognized two more nonstatutory damages remedies” 
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confirmed since Bivens was decided.  Id., at 549 – 50, accord Ziglar v. Abbasi, 137 

S. Ct. at 1848. This case is a prisoner Eighth Amendment case and the Bivens implied 

remedy is “well-settled law in its own context”, contrary to Appellants Meyer’s 

arguments. Id. 

 Contrary to Meyer (App. Br. 22-30), no separation of powers issues counsel 

against Leibelson’s Eight Amendment Bivens claim.  The claim does not defeat the 

policy of any Bivens federal statute related to prisoner litigation.  Leibelson did not 

bring the suit as a prisoner.  She brought the suit as a civilian with no restrictions on 

movement or incentive to invent a claim for an excursion outside the prison walls to 

the courthouse.  Moreover, the Bill of Rights does not depend upon legislative 

success in majoritarian politics, as the Supreme Court taught in West Virginia State 

Board of Education v. Barnette, 319 U.S. 624, 638 (1943): 

The very purpose of a Bill of Rights was to withdraw certain subjects 

from the vicissitudes of political controversy, to place them beyond the 

reach of majorities and officials, and to establish them as legal 

principles to be applied by the courts. One's right to life, liberty, and 

property, to free speech, a free press, freedom of worship and assembly, 

and other fundamental rights may not be submitted to vote; they depend 

on the outcome of no elections.  

Meyer errantly asserts that Leibelson’s Eighth Amendment Bivens claim will 

interfere with the managerial prerogatives of the executive branch over prisons.  The 

District Court convincingly discredited that argument (JA 575): 
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Courts cannot properly prescribe policy in federal prisons, and the 

method of resolving Ms. Leibelson’s complaints remain wholly in the 

control of prison officials.  The evidence suggests that Captain Meyer 

lacked the authority to establish a [GBT] table…He could, however, 

have taken other action to eliminate the threat [of sexual assault] or to 

ensure that Ms. Leibelson received meals. 

Meyer makes a hysterical, well-worn, false and alarmist argument that 

attending to the basic human needs of inmates similarly situated to Ms. Leibelson 

would open the floodgates of litigation and skyrocket costs.  (App. Br. 26-30).  The 

government plays this stale and glib soundtrack in every case in which it seeks to 

avoid civil responsibility and unlike wine, it does not grow better with age. 

Leibelson’s Eighth Amendment Bivens claim will not generate systemwide costs, 

will not deter discharge of official duties, and is judicially manageable.  This is a 

very narrow case and is not a prisoner litigation case. The Federal Bureau of Prisons 

has no policy to force inmates to choose between starvation or sexual assault. Even 

a child knows that starvation leads to death or serious bodily injury or ailments. 

Prison officials will not be chilled in the discharge of their legitimate duties by the 

knowledge that their deliberate indifference to an inmate’s inability to eat without 

risking rape could expose them to a damage claim after the inmate is released and 

assembles the resources to pursue costly and lengthy litigation.   

Finally, the District Court declared based on judicial experience that 

Leibelson’s Eighth Amendment claim based on her inability to access food in the 

USCA4 Appeal: 18-1202      Doc: 32            Filed: 08/29/2018      Pg: 18 of 19



Page 16 of 16 

 

dining hall without risking sexual abuse by other inmates is “well- suited to judicial 

resolution.” JA 575. The claim is indistinguishable from a garden variety tort suits 

that federal and state courts resolve every day.  Meyer has no standing to second-

guess the District Court on an issue that lies uniquely within the Court’s judicial 

expertise.  

CONCLUSION 

For the reasons set forth above, the judgment of the District Court denying 

Appellants’ Motions for Summary Judgment should be affirmed. 

Respectfully submitted this 29th day of August 2018. 
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