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INTRODUCTION

Petitioners Governor Edmund G. Brown Jr. and the Califomia Department of

Corrections and Rehabilitation ("CDCR") bring this petition to prevent an initiative from being placed

on the November 3,2020, ballot because the initiative is beyond the power of the voters to adopt.

Initiative No. 17 -0044, which has gathered enough signatwes to qualify a statutory

initiative for the November 2020 election, seeks to override a provision ofthe Califomia Constitution,

which was added by the Public Safety and Rehabilitation Act of20l6 ("Proposition 57'). The voters

overwhelmingly approved Proposition 57 at the November 2016 election to protect and enhance public

safety by focusing on rehabilitation rather than mass incarceration. Proposition 57 added section 32 to

article 1 of the Califomia Constitution to require parole consideration for nonviolent offenders after

they complete the firll term for their primary offense, and to authorize CDCR to award credits to

inmates for good behavior and approved rehabilitative or educational achievements, Importantly, for

purposes of this petition, section 32 of the Constitution vests authority in CDCR to implement the

parole provisions by promulgating regulations in fi.rrtherance ofProposition 57, "notwithstanding

anything in this article or any other provision of law" As directed, CDCR has now promulgated such

regulations pursuant to the Administrative Procedure Ac! defining which inmates are eligible for

nonviolent parole consideration and how parole consideration must be implemented.

The proponent and backers of Initiative No. 17-0044 opposed Proposition 57. Unable

to defeat it at the polls in 2016, they seek to accomplish their goal through statutory changes that

would supplant regulations adopted by CDCR, effectively gutting Proposition 57's core provision

while subverting its substantive focus on rehabilitation. The measure would divest CDCR of its

authority to implement this constitutional provision and deprive Califomians ofthe procedural

protections aflorded by the Administrative Procedure Act, while furthering the purposes of Initiative

No. 17-0044 rather than Proposition 57. Moreover, these statutes would override cDCR's new

regulations in ways that ensure far fewer inmates receive early parole consideration, in defiance of the

intent of the voters who amended the Constitution to authorize early parole consideration for

nonviolent offenders. Yet rather than making these changes in the only constitutionally pennissible

manner - by seeking to amend Proposition 57's consfitutional provision through another voter-
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approved constitutional amendment - the supporters of measure 17-0044 would undo Proposition 57

through a mere statutory initiative. This they cannot do.

Initiative No. 17-00,14 unlawftrlly seeks to amend the Constitution via statute in two

different ways. First, although the Constitution requires CDCR to implement Proposition 57's

constitutional mandate, Initiative No. l7-00t14 would divest CDCR of that authority by overriding

CDCR's nonviolent parole regulations tluough new statutes. For exartple, CDCR has now

promulgated regulations defining who qualifies as a 'honviolent offendef' for purposes of early parole

consideration, and setting forth specific procedures to govern the parole process, including by defining

the term "primary offense." Initiative No. 17-0044 would redefine qualified nonviolent offenders to

exclude many inmates who are eligible for early parole consideration under the cunent regulations,

and materially change the parole process to make it far more difficult for parole to be granted. In

addition, the measure would grant the Legislature the power to make additional changes that firther

the purposes of the new measurc rather than Proposition 57's constitutional mandate.

Second, Initiative No. 17-0044 would thwad the voters' intent in adopting

Proposition 57 by replacing CDCR's regulations with statutes that underrnine Proposition 57's

purpos$. The voters were clear that the goals of Proposition 57 wete to:

(l) Protect and enhance public safety.

(2) Save money by reducing wasteful spending on prisons.

(3) Prevent federal courts from indiscriminately releasing prisoners.

(4) Stop the revolving door of crime by emphasizing rehabilitation,
especially for juveniles.

Proposition 57, $ 2.

The proposed measure is specifrcally designed to contavene those goals by resticting

parole eligibility, imposing overwhekning obstacles to the grant ofparole, prolonging the parole

consideration process, reducing incentives for rehabilitatiorl and extending the time for

reconsideration ofthe denial ofparole. In these and other ways, Initiative No. 17-0044 would result in

more prison overcrowding and higher prison spending, increase the risk that the federal courts will

VERIFIED PETIT10N FOR WRIT OF MANDATE
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order the indiscriminate release ofprisoners, and undermine the incentives that Proposition 57 has

given inmates to rehabilitate themselves.

If Proposition 57 is to be amended, its opponents must circulate and quali$ a

constitutional amendment for the ballot. They cannot use the lower signature requirements for

statutory measures to put a measure on the ballot that would ignore Proposition 57's procedures and

eviscerate its substantive goals.l

For tlese reasons and for all the reasons stated below, petitioners allege as follows:

, @
I . Petitioner EDMUND G. BROWN JR. is the Govemor of the State of Califomia.

The supreme executive power of the State is vested in his oftice, and he is charged with faitbfully

executing the laws of the State of Califomi4 including the state Constitution. He is also charged with

the supervision of various agencies of the executive brancll including the Department of Corrections

and Rehabilitation.

2. Petitioner the CALIFORNIA DEPARTMENT OF CORRECTIONS AND

REHABILITATION C'CDCR') is the agency in charge of Califomia's prison and parole system.

Under section 32 of article I of the Califomia Constitution, CDCR is required to adopt regulations to

implement parole consideration for nonviolent offenders, and the Secretary ofthe Department of

Corrections and Rehabilitation is required to certiS that these regulations "protect and enhance public

safety."

3. Respondent ALEX PADILLA is the Secretary of State of the State of Califomia.

In that capacity, he is responsible for certiffing that an initiative measure has qualified for the

statewide ballot pu$uant to Elections Code section 9033 and for including the measure in a published

list of measures that are eligible to be placed on the ballot at the November 2020, statewide election.

l h July of2018,when the Secretary of State certined that the proponents had gathered a sufflcient

nMber ofsignatures,the■
“
shold for qualitting a statutory亜 uat市e was 365,880 sirtures while

qualiting a COnstitutional annendment required 585,407 signames.
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4. Real party in interest NINA SALARNO BESSELMAN is the ollicial proponent

of Initiative No. l7-0044, a statutory measure titled the Reducing Crime and Keeping Califomia Safe

Act of 201 8. She submiued 430,617 valid signatures, a sufficient number to qualiry the measure as an

initiative statute for the November 2020 ballot, but more than 150,000 signatures fewer than would

have been required for a constitutional arnendment.

BACKGROT'ND

5 . Between the I 980s and 20 I I , Califomia, s prison population exploded by

500 percent and prison spending ballooned to more than $10 billion per year. Overoowding and

unconstitutional conditions led the United States Supreme Court to order the State to reduce its prison

population. Brown v. Plata,563 u.s. 493 (201 l). In order to comply, the state undertook several

measures to reduce the number of inmates housed in its prisons without jeopardizing public safety, but

those measures were not enough to meet the court-ordered mandate that the State implement a durable

remedy to prison overcrowding. The State therefore faced the possibility that a federal court would

order the indiscriminate release of prisoners.

6. At the same time, policymakers and prison reform advocates were increasingly

aware that in order to address the problems ofprison overcrowding mass incarceration, and out-of-

control prison spending, Califomia needed to stop the revolving door of crime by focusing on

rehabilitation. It was clear that there needed to be more incentives for inmates to participate in

rehabittation and there needed to be more effective rehabilitation programs to help them.

7. The answer was Proposition 57, a constitutional amendment placed on the ballot

by popular initiative. Proposition 57 added section 32 to article I of the Califomia Constitution to read:

螂 露扮

螂辮珊翻:翻罐雲辮畿織l嵐a
棚誡糧辮:棚臨絆淵皿几よ辮躙言e
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offense, excluding the imposition of an enhancement, consecutive
sentence, or altemative sentence.

(2) Credit Earning: The Department of Corrections and Rehabilitation
shall have authority to award credits eamed for good behavior and
approved rehabilitative or educational achievements.

(b) The Departnent of Corrections and Rehabilitation shall adopt
regulations in fi.rtherance ofthese provisions, and the Secretary ofthe
Department of Corrections and Rehabilitation^shall certifu that these
regulations protect and enhance public safety.'

8. The express purposes of Proposition 57 were, in relevant part, to: (l) protect

and enhance public safety; (2) save money by reducing wastefirl spending on prisons; (3) prevent

federal courts from indiscriminately releasing prisoners; and (4) stop the revolving door of crime by

emphasizing rehabilitation, especially forjuveniles. Proposition 57, g 2.

9. Thus, Proposition 57 was designed to focus resources on keeping dangerous

criminals behind bars, while providing CDCR the tools to give inmates incentives to rehabilitate

themselves in the form of early parole consideration for nonviolent felons and credits earned for good

behavior, rehabilitation, and educational achievements. It was intended to reduce overcrowded prisons

by making nonviolent felons eligible for early parole consideration and providing good behavior

credits, to save the taxpayers the costs of over-incarceratioq to prevent the court-ordered release of

prisoners, and to reduce recidivism by fostering opportunities and incentives for inmate rehabilitation.

It does not require that any inmate in fact be released. A true and conect copy ofthe ballot materials

that were before the voters when they passed Proposition 57 is attached as Exhibit A to this petitiorl

and incorporated herein.

10. Proposition 57 placed responsibility for implementing the parole provisions of

section 32 on CDCR because it has the knowledge and expertise necessary to accomplish the task and

because its adoption of regulations is subject to the Administrative Procedure Ac! which ensures the

opportunity for broad public inpu! review by the Ofiice of Administative Law (.OAL,,), and judicial

鱗蠍蝉憮懺脚燃騨欄鯰bNo 17‐0044,§ 3(詢(11).
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review. The voters imposed an additional check on CDCR by requiring the Secretary to certify that

any proposed regulations protect and enhance public safety. proposition 57, art. I, $ 32(b).

I l. Once the voters approved hoposition 57, CDCR commenced the rulemaking

process to implement section 32. It submitted proposed emergency regulations to the oftice of

Administrative Law pursuant to the Administrative Procedure Act, Califomia Government Code

section 11340 et seq. The emergency regulations went into effect on April L3,2ol7,following oAL

approval. On July 14,2017, CDCR published a Notice of Proposed Regulations for "Credit Eaming

and Parole Consideration," which began the initial public comment period under the regular

rulemaking process. The proposed text was made available for public comment from luly 14,2017,

through September 1,2017. Over 12,000 organizations and members of the public submitted

comments, and CDCR responded to a total of 4l,000 individual comments in what would ultimately be

over 1,300 pages oftext. CDCR also held a public hearing on September I , 2017, \ ,ith 108 speakers

providing verbal or written comments. CDCR modified the text of the regulations in response to

public comment and made the modified text available for additional public comment from

December 8,2017 through December 26,2017, eliciting comments from 269 commenters. CDCR

once again responded to comments. On January 26, 2018, CDCR distributed a second Renotice with

further revisions to the regulations, and accepted another round of public comments until February 12,

2018. During this period, 3l commenters submitted comments to which CDCR responded. On May l,

2018, the oAL approved a final version ofthe rules. on December 11,2018, cDCR submitted new

and amended emergency regulations providing zupplemental reforms to the parole consideration

process.

12. On the last day of the initial comment period September 1,2017 , an

organization called Crime Victims United of Califomia submitted comments conceming the proposed

regulations. Real party BESSELMAN is the President of Crime Victims United of Califomia

Approximately two months later, on October 31,2017, without waiting for the rulemaking process to

be completed or for the permanent regulations to take effect, real party BESSELMAN submitted a

proposed initiative, entitled The Reducing Crime and Keeping Califomia Safe Act. On November 28,

VERIFIED PETIT10N FOR WRIT OF VIANDATE
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2017 , real party submitted an amended version of her initiative. A true and conect copy of the

amended initiative appears as Exhibit B to this petition, and is incorporated herein. On July 25, 2018,

the Secretary of State confirmed that real party had collected a suflicient number of signatures to

qualifu the measure as a statutory initiative eligible for the November 2020 ballot.

13. The Attorney General's title and summary for Initiative No. l7-002t4, which is

attached as Exhibit C to this petition, reads as follows:

RESTRICTS PAROLE FOR NON-VIOLENT OFFENDERS.
AUTHORZES FELONY SENTENCES FOR CERTAIN OFFENSES
CURRENTLY TREATED ONLY AS MISDEMEANORS. IMTIATIVE
STATUTE. Imposes restictions on parole program for non-violent
offenders who hav-e completed the frrll term foitheir primary offense.
Expands list of offenses that disqualifu an inmate from this iarole
prograln: Qhanges standards and requirements goveming parole decisions
under this program. Authorizes felony charges for specified theft crimes
currenfly chargeable only as misdemeanors, including some theft crimes
where the value is between $250 and $950. Reouires oersons convicted of
specified misdemeanors to submit to collection irf ONh samples for state
database. Summary of estimate by Legislative Analyst and Director of
Finance offiscal impact on state and local govemment: Increased state
and local correctional costs likely in tbe tens of millions ofdollars
annually, primarily related to increases in penalties for certain theft-related
crimes and the changes to the nonviolent offender release consideration
prccess. Increased state and local court-related costs of around a few
million dollars annually related to processing probation revocations and
additional felony theft filings. Increased staie and local law enforcement
cosls not likely to exceed a couple million dollars annually related to
collecting and processing DNA samples from additional dffenders.

14. The Legislative Analyst's analysis of the measure, which is included in full in

Exhibit D to this petition, described the impact of the measure on existing law as follows:

Changes Norwiolent Ofender Release Consideration Process.
The measure makes various changes to the current nonviolent offender
release consideration process. Some ofthese changes include:

r Excluding certain inmates who would otherwise qualifr for the release
considerati-on.p_rocess. For exam-ple, inmates convicied oi specified
human taffcking crimes and solicitation to commit murdef would no
longer be eligible.

o 
4_llowing prosecuting agencies to appeal a release decision made by

BPH.

r Requiring BPH to deny release to inmates who pose an unreasonable
risk of creating victims as a result of future felony activity, rather than
only those who pose an unreasonable risk ofviolence.

VERIFIED PETIT10N FOR WRIT OF NIANDATE
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. Requiring CDCR to make reasonable efforts to locate victims
regardless of whether they are registered with the state and notiry them of
the review.

15. For the reasons stated below, real party's proposed statutory initiative conflicts

with article I, section 32, of the Califomia Constitution and should not be allowed to appear on the

ballot for the November 3, 2020 election. Petitioners have a direct and substantial interest in ensuring

that Initiative No . 17 -0044 is not permitted to interfere with the voters' purposes and intent in enacting

Proposition 57, or with CDCR's ability to effectuate that intent by promulgating the regulations

mandated by the Constitution.

PROPRIETY OT' PRE-ELECTION REVIEW

16. Pre-election review is proper and essential. "[P]reelection review ofan initiative

measuremaybeappropriatewhenthechallenge...rests...onacontentionthatthemeasueisnot

one that properly may be enacted by initiative." Independent Energt Producers Ass'n v. McPherson,

38 cal. 4ttr 1020,1029 (2006) (emphasis, citations omitted). It is hombook law that a statutory

initiative cannot be used to amend the Constitution and that any statute that conflics with the

Constitution is invalid.

17. Pre-election review is necessary to avoid voter confirsion and diversion of

resources and attention away from candidates and measures that are validly on the ballot. "'The

presence of an invalid measure on the ballot steals attention, time, and money from the numerous valid

propositions on the same ballot. It will confuse some voters and frustrate others, and an ultimate

decision that the measure is invalid, coming after the voters have voted in favor of the measure, tends

to denigrate the legitimate use ofthe initiative procedure."' senate ofstate ofcal. v. Jones,2l cal.

4th ll42,l l54 (1999) (quotingAmerican Federation of Labor v. 8u,36 cal.3d 6t7,697 (1984).

FIRST CAUSE OF ACTION

(Proposed Statutoty Initiative Exceeds the People,s power of Initiative)

18. Petitioners hereby reallege and incorporate paragraphs I through 17 as if frrlly

set forth herein.

19. Initiative No. l7-0044 conflicts with article I, section 32 of the Constitution,

which expressly states that it was adopted "to enhance public safety, improve rehabilitation, and avoid

VERIFIED PETITIoN FOR WRIT OF MANDATE
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the release of prisoners by federal court order, notu,ithslanding anything in this article or any other

provision of law." Cal. Const. art. I, $ 32(a) (emphasis added). Section 32 contains three clear

requirements relevant here: (l) "[a]ny person convicted ofa nonviolent felony offense and sentenced

to state prison shall be eligible for parole consideration after completing the firll term for his or her

primary offense"; (2) "[t]he Department of Corrections and Rehabilitation shall adopt regulations in

furtherance of these provisions . . ."; and (3)'ithe Secretary of the Department of Corrections and

Rehabilitation shall certifr that these regulations protect and enhance public safety." Rather than leave

these determinations in the hands of the Legislature (or the people acting through a statutory initiative),

the voters determined that the implementation of Proposition 57, notwithstanding any other provision

of law, should be vested in a body with expertise conceming public safety and parole consideration,

subject to a process - the Administrative Procedure Act - that ensures the opportunity for extensive

public input, review and approval by the Offrce of Administrative Law, and judicial review. And the

voters imposed a further check on CDCR's authority to ensure that the goals of Proposition 57 are

satisfied by requiring the Secretary of CDCR to certifr that the proposed regulations will 'lrotect and

enhancepublic safety." /d. $ 32(b).

20. The proposed measure would subvert the constitutional delegation of authority

established under Proposition 57 by superseding CDCR's authority to implement a nonviolent parole

consideration process and making amendments that fi:rther the purposes of Initiative No. 17-00,14 and

underrnine the purposes of Proposition 57. In doing so, voters will lose the procedural protections they

placed into the Constitution: (1) the assurance that the law would be implemenrcd by those with true

expertise in public safety; (2) the protections of the Administative Procedure Ac! including the

guarantee that the public will have ample opportunity to comment on all regulations before they go

into effect and the requirement that the Office of Administrative l,aw review the proposed regulation

for consistency with the law; (3) the assurance that no procedure for implementing the law will go into

effect unless the Secretary of the Departrnent of Conections and Rehabilitation has certified that the

procedure protects and enhances public safety; (4) the availability ofjudicial review to ensure

Proposition 57 is implemented as the voters intended when they voted to amend their Constitution to

10

VERIFIED PETIT10N FOR WRIT OF MANDATE
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advance its goals; and (5) the assurance that the substantive intent and procedural requirements that the

voters embedded in the Constitution could not be overridden by mere statutory changes.

21. In addition, many of the statutory changes included in Initiative No. 17 -0044

would undermine Proposition 57's substantive focus on rehabilitation rather than mass incarceration by

replacing CDCR's regulations, which advance Proposition 57's goals, with statutory provisions that

would reduce incentives for rehabilitation, restrict parole eligibility, and increase the possibility of

prisoner releases by federal court order.

22. For example, Initiative No. 17-00214 would undermine the voters' purposes in

passing Proposition 57 by dramatically enlarging the definition of 'tiolent felony offenses" that render

an inmate mnvicted under these offenses ineligible for parole consideration, thereby reducing the

number of individuals who would be eligible for parole. CDCR's regulations define 'Aiolent felony"

as a crime or enhancement defined in subdivision (c) of Penal Code section 667.5, which contains

23 subparagraphs. Cal. Code Regs. tit. 15, $ 3490(c); Cal. Penal Code $ 667.5(c). Initiative No. 17-

0044 contains those same 23 subparagraphs and then adds 28 more. As the kgislative Analyst noted,

this new definition would exclude "certain inmates who would otherwise qualifr for the release

consideration process." Ex. D at 4. In this way, lnitiative No. 17 -0044 exacerbates the very problems

that Proposition 57 was intended to address.

23. The proposed initiative would also change the standards and requirements that

govem parole decisions cunently set forth in CDCR's regulations. Under current CDCR regulations, a

Board of Parole Hearings hearing officer who is considering whether to grant parole to an inmate must

consider the express factors set forth in the regulations, and "based on the totality ofthe circumstances,

determine ifthe inmate poses a current, unreasonable risk ofviolence or a current, unrcasonable risk of

significant criminal activity." Cal. Code Regs. tit. I 5, $ 2M9.5(a). Additionally, the hearing offrcer

shall approve an irunate for release if specified factors aggravating the inmate's risk do not exist or are

outweighed by specified factors mitigating the inmate's risk. Id. Among other things, the factors set

forth in the regulations focus on violent felony convictions within the last 15 years, and other felony

convictions or certain violent misdemeanor convictions within five years of the inmate's current

VERIFIED PETIT10N FOR WRIT OFlvIANDATE
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conviction. See id $$ 24495b), (c), & (e). Under the proposed initiative, these standards would be

replaced. The hearing oflicer would instead be required to consider "whether the inmate will pose an

unreasonable risk of creating victims as a result offelonious conduct if released from prison," and do

so while weighing dozens of new factors that increase the likelihood that parole will be denied, such as

the inmate's pas, attitude tovrards his crime and past criminal conduct while a juvenile, regardless of

how distant in the past such criminal conduct occwred. Compare Proposed Cal. Penal Code $ 3040.2,

veith CaL Code Regs. tit. 15, $ 2449.5. As a result, the proposed initiative would reduce the number of

inmates who otherwise would be granted release tlrough the parole consideration process.

24. Additionally, CDCR exercised its authority under Proposition 57 to restrict who

has the right to seek review ofa decision denying release after parole consideration to the inmate

alone. Initiative No. 17-00u14 would also grant the prosecuting agency the right to request review,

thereby further changing the parole consideration process conceived under the authority of

Proposition 57. Compare Proposed Cal. Penal Code $ 3040.4(9), witft Cal. Cod€ Regs. tit. 15,

$ 2aA9.a@). At best, this will delay the release of inmates granted release; at v/orst, it will further

reduce the number of inmates who are ultimately released tbrough the parole consideration prccess.

25. The proposed initiative further interferes with the authority lhe voters vested in

CDCR by requiring that an inmate who has been denied release "under the Nonviolent Offender Parole

provisions of Section 32 of Article I ofthe Constitution" shall not be eligible for parole consideration

for two calendar years from the date ofthe denial, whereas under CDCR regulations the inmate is

eligible for review after one year. Compare Proposed Cal. Penal Code $ 3040.4(h), with Cal. Code

Regs. tit. 15, $ 3492(e). This too can be expected to result in fewer inmates being released.

26. Moreover, current regulations require the Board within five days of determining

that an inmate is eligible for parole consideration to noti$ any victim of that inmate who has registered

with CDCR to receive notice that the inmate will receive parole review. The registered victim is then

provided thirty days to respond in writing to the Board. Cal. Code Regs. tit. 15, g 2449.3(b). Initiative

No. 17-0044 would modiff the foregoing requirements by also requiring that the Board "make

reasonable efforts to locate and noti$" other victims who have not registered to receive notice, and to

VERIFIED PETIT10N FOR WRIT OF MANDATE
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provide all victims with rinery days to provide written responses to the Board. Proposed Cal. Penal

Code $$ 3040.4(a) & (e). Taken together, these new provisions will considerably delay and obstruct

the parole consideration process.

27. CDCR recently filed emergency regulations with the Office of Administrative

Law to allow non-violent third-saikers to be considered for Proposition 57 parole, following the Court

ofAppeal's decision that the vokrs who approved Proposition 57 plainly intended that non-violent

third-strikers be eligible for early parole considerati on. In re Edwards,26 Cal. App. 5th I l8l (2018).

The proposed initiative would nullifu those emergency regulations by excluding from early parole

consideration all inmates serving indeterminate sentences, including non-violent third-strike offenders.

Proposed Cal. Penal Code $ 3M0.3(b).

28. In addition to overriding CDCR's current and proposed regulations, the

proposed initiative seeks to eliminate CDCR's authority and flexibility to amend the regulations

implementing Proposition 57 in response to changing circumstances and new information. For

example, CDCR has already promulgated a regulation defining the phrase "fi 1 tenn for the primary

offense," which Proposition 57 added to the Constitution. Cal. Const. art. l, g 32(a)(l [A) (..For

purposes of this section only, the full rcrm for the primary offense means the longest term of

imprisonment imposed by the court for any offense . . . .'). According to CDCR, the phrase ..fuII

term" "means the actual number of days, months, and years imposed by the sentencing court for the

inmate's primary offense, not including any sentencing credits." cal. code Regs. tit 15, $ 3490(e).

Initiative No. 17 -0044, however, would provide that "[flor purposes of Section 32 of Article I of the

constitution, the 'full terrn' of the 'primary offense' shall be calculated based only on actual days

served on the commitment offense." Proposed cal. Penal code $ 3040.3(d). By embedding this

definition into a statute, ttre proposed initiative seeks to override CDCR's definition and eliminate

VERIFIED PETIT10N FOR WRIT OFヽ 仏 NDATE
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CDCR's ability to revise the definition of "full term" to ensure that the parole consideration process

achrally effectuates Proposition 57's goals.

29. Real party and her supporters are free to draft and circulate an initiative to

amend or repeal article I, section 32 of the Constitution. In order to do that, however, they will have to

style their measure as a constitutional arnendment and they will have to gather enough valid signatures

to equal eight percent ofthe votes cast for Govemor in the last gubematorial election. Cal. Const.

art. II, $ 8(b).

30. Because lnitiative No. 17 -0044 is a statutory measure, not a constitutional

amendment, and because it conflicts with article I, section 32 of the Constitution, it is beyond the

power ofthe voters to adopt and should be removed from the ballot.

SECOND CAUSE Or ACTION

(Writ of Mandate -Cal Civ. proc. Code gg 1085 & f 0BO

31. Petitioners hereby reallege and incorporate paragraphs I through 30 as iffully
set forth herein.

32. Because real party in interest's initiative is invalid, respondent has a ministerial

duty to refrain from certiffing the measure for the Novernber 3, 2020 election ballot or any ballot

thereafter. Petitioners do not have a plain, speedy, and adequate remedy in the ordinary course ofthe

law because respondent Secretary of State is currently required to place lnitiative No. 17-0044 on the

November 3, 2020ballot

WHEREFORE, petitioners pray for judgment as follows:

1. That this Court issue its writ of mandate pursuant to Code of Civil procedure

sections 1085 and 1086 prohibiting respondent and all persons acting pursuant to his direction and

control from taking any steps to place real party's initiative on any statewide election ballot or

submitting the initiative to the voters for approval.

2. For costs.
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3. That this Court gmnt such other, different, or further relief, as the Court may

deem just and proper.

Dated: December 20,2018 Respectfu lly submitted,

Robin B. Johansen
James C. Harrison
Thomas A. Willis

for Petitioners Govemor Edmund G. Brown Jr.

鼈

轟 a DepamentOfcorre“ ons and
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VERIFICATION

I, Ralph M. Diaz, hereby declare as follows:

I am the Acting Secretary of the California Department of Corrections and

Rehabilitation, one of the petitioners in this action. I have read the foregoing Verified Petition for Writ

of Mandate and know the contents thereof. I certifr thal the facts contained therein are true ofmy own

knowledge except as to those facts which are stated on information and belief, and as to those matten I

believe them to be true.

I declare under penalty of perjury that the foregoing is true and correct. Exccuted this

./Afraay otDecember, 201 8 at Sacramento, Califomia.

Califomia Deparunent OfCOF滝 面研ぼ島d
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