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IN THE COURT OF COMMON PLEAS
FRAMNELIN COUNTY, OHIO

JENNIFER SCOTT, on behalf of horgelf and sl ¢
others simdlarly situated, s

1390 Sentry Lane :

Fairbor, OH 458324 ; Case No.
KATHRYN EDWARDS, on behalf of herself :

and all othors simdlarly sifuated, : JUDRGE
13943 Old Manshicld Road :

Mt Vemon, OH 43050 H

KATHY CLARK, on behalf of herself and sl :
others similsrly situated :
12741 Hickory Ridge Road

Plain City, OH 43064

DAVID MUSTO, on behalf of himself and all :
others similarly situsted
80 Pentry Road
Dielaware, OH 43015

8 xw we

KIM WOLFE, on behslf of herself and gif
others stmilarly situated

256 Newlongvilie Rd

Goshen OH 45122

DAVID HIRSCH, on behslf of himself and all
others similarly situated

2878 Hina Street

Columbus, OH 43209

ansd

# #% o0 oo

LINDA GASPER, on behalf of horeetf and all
others simtlarty situated :
6014 Lance Road :
Medina, OH 44258 :
Plaintiffs, :

¥,

BEECHWOLD VETERINARY HOSPITAL
4390 Indianocls Avenue
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Columbus, Ohdo 43214,

CANINE REMEN BANE OQF UGLgBUS,
LLC

4550 Indianola Avenue

Columbus, Ohio 43214,

DR MARK T, MceCLOSKEY, DVM
582 Retreat Lane North
Powell, OH 43065,

and

DR, ERIK D, WHISGERBER, DVM
6178 Maddlehury Drive Bast :
Worthington, OH 43085,

Defendants. N

Plaintiffs Jenndifer Scoll, Kathryn Edwards, Kathy Clwk, David Musio, Kim Wolfe,
David Hirsch and Linda Gasper, on behalf of themselves and all others similarly situated, for
thelr Complaint apgainst Defendants Beechwold Velerinary Hospital {(“Beechwold™. Canine
Semen Bank of Columbus, LLC {"CSB”™), Dr, Mark J. MeCloskey, DVM, and D, Erik D,
Weisgerber, DVM {ecllectively, “Defendants™), state as follows:

Introduction

L. Plaintiffs azsert claims for breach of contract, neglipence and willfid and wanton
conduct, freuduient inducement, breach of the implied covenant of good faith and fair desling,
and breach of bailment contract, all relating to Defondants’ mishandling of caning semen
specimens entrusted to Defendants for freexing and storage, which resglted in the complete

destruction of the canine sernen,
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Parties sud Background

2. FPlaintifts are all AKC pure bred dog owners and hreeders who hired Defendants
to collect, freeze and store capine semsen at Defendants’ facility in Columbus, Ohio for future
breeding purposes, and whose canine semen specimens were destroved due to Defondants’
wrenghl conduct,

3. Detendant Beechwaold is an Ohio professional association with #ts principal place
of business st 4590 Indiancls Avenue, Cohumbus, Ohio 43214, Beechwold provides veterinary
services for various animals, including cats and dogs, fo clients across Uhio, snd holds itself out
g2 having expertise with respect {o canine veproductive services. lis websiie brags that
Beechwold “is proud to be one of only scveral hospitals in the state of Ohio capable of freszing
and storing canine semen,” and advertises ifs Canine Frozen Semen Baok, which it claims to be
the only AKC recognized canine semen bank in the state of Ohio, ay well as the expertise of Drs.
MeCloskey and Weisgerber, two of Beechwold’s sharcholdors and veterinarians,

4, Defendant C5B ie sn Ohio Hmiled Hability company opersted out of Defendant
Beechwold’s hospital facility, with iis principal place of business at 4590 Indiancls Avenue,
Columbus, Chio 43214, It advertises on itz website that It is “affiliated with Beschwold
Veterinary Hospital.,”™ Its stated gosl is “to provide the progressive breeder aceess to high quality
frozen canine semen preservation and on-site semen storage.” C8B describes its facility ag “siste
of the art,” and its website brags of the *numerous” “advartages to a breeding program using
froren somen,” including that “{rlesearchers estimate that frozen semen could potentially remain
viable for 10,000 vears” and that freezing and storing semen provides the “obvious benefit” of
“long-term storage of 8 superior stud dog’s genetic material.” C8B was bhunded, and is co-

directed, by Defendants McCloskey and Weisperber, and brags that “{elach has received training
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in canine frozen semen preservation” at the renowned Camelot Farms in Texas, and that CSB
“brings the same methods and materials developed at Camelot Farms to the breeders of Central
Ohin.”

5. Dr. Mark McCloskey, DVM is a veteringrian practicing in Columbug, Ohio. He
is the hospitsl director and a sharcholder of Defendant Beechwold, and is a founder and co-
director of Dofendant CRB.

&, Dr. Erik Weisgerber, DVM is a veterinarian practicing in Columbus, Ohio. Heis
a sharcholder in Defendant Beechwold, and is & founder and co-divector of Defendant CSB.

7. Jurisdiction and venue are proper in this Cowrt pursuant fo Chie Revised Code
§§ 2305.01, e seqg., and Ohio Rulde of Civil Procedure 3{CY1), (23, {3) and (6).

Factual Allegations

8. This is & class sction lawsuit on bohalf of Plaintiffs, individually and on behalf of
other class members who were injured a5 a resuli of Defondants” conduct, which caused the
destruction of their frozen canine semen specimens,

8. Plaintiflk are Ohio owners and breeders of AXC pure bred dogs. Thelr dogs are
titled in varions competitive performance organizations and/or in the conformation ring, Their
dogs compete 1o ovenis across the state of Ohdo and around the country. Each of Plaintiffy, and
sach of the other clase members, had oblained canine semen {either from dogs they owned or
from dogs owned by others) for the express purpose of breeding Hibers with that semen at a
future date,

0. In professional dog breeding, varions methods of artificidl inseminstion using
frozen semen are relisble methods used in the breeding of AKC purehred dogs. Often, natural

msthods of breeding do pot teke, or are not feasible given the distance between the sive and dame
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{both nationally and internationally} or scheduling issues. In many cases, breeding through other
techniques using frozen semen {such as surgical in vitro fertibzation or transcervical artificisl
insemination), is the only way {0 ensure continuation of the breeding line once the dog bhas
passed away, been neutered, or reached an age where motility of the semen is of an insufficient
percentage to achieve fertilization.

11, Defendants held thomselves out as experts on frozen canine semen storage, and
fraudulently imduced Plaintifls to store thelr canine semen specimens atl Defendants’ facility.

12, C5B brags on its webasite that it “has been visited and inspecied by the AKC” In
reality, the American Kennel Club does not conduct inspections or set compliance standards for
frozen canine samen storage facilities,

13 “SB further claims on its website that its goal is "o provide the progressive
breeder access to high guslity frozen capine semen preservation and on-sile semen storage.”
CEB deseribes its facility as “state of the ar,” aod its website brags of the “numerous”
“advantages 1o a breeding program using frozen semen,” including that “{rlesearchers estimate
that frozen semen could potentially remsin visble for 10,000 vears” and that freering and storing
semen provides the “obvious benefit” of “long-term storage of a superior stud dog’s genstic
material.” In reality, CSB’s equipment and processes were neither “high quality” nor “sigte of
the art,” apd CSB and the other Defendants futled to take adeguate steps to ensure the safe, long-
term storage of Plaintiffy’ and other class members’ frozen canine semen specimens.

14, CSB was founded, and is co-directed, by Defendants McCloskey and Welsgerber,
and brage that “jelach has received traiping in canine frozen zemepn preservation™ at the
renowned Camelot Farmas in Texas, and thet C5B “brings the same methods and materials

developed at Camelot Farms 1o the broeders of Central Ohin.” Upon information and belief, this
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was another false statement, as repuiable andmal semen storage facilities use proper equipment
and employ sppropriste conlrols fo ensure safe preservation of frozen semen specimens, which
Defondants failed to do.

15, As noted shove, CSB advertises on Hs website that @t i3 “affiliated with
Beschwold Velerinery Hospital”  Iis form confracis describe Hs actions sy wnderiaken “in
conjunction with Beechwold Yeterinary Hospital” ¥t shares the same facilitics and address as
Beechwold Veterinary Hospital, In crder o schedule appointments or otherwise contact U8B,
cHents must ¢all Beechwold, The “Semen Collection Swumary™ reports provided to clients
detailing the results of the semen collection efforts, and the number of breading unite fo be
frozen, are issued on letterhead identifying both CSB and Beechwold at the {op, in bold oot
Tovoices for the storage of frozen semen by O3B are issped by, and payvable to, Beechwold, and
Beechwold sent reminder letters 1o clents for payment of frozen semen storage fees, on behalf of
D, Mark MeCloskey and Dy, Brik Weisgerber,

16, CEB's only two principals are Dy, Mk MeCloskey and D, Bric Weisgerber,
whe are also principsls for Beechwold Veterinery Hospitsl—indeed, Dr. McCloskey i the
hospital director for Beechwold.

17. Beechwold, in turs, advertises that if is “one of ondy severs] hospitals in the stale
of Ohio copable of freezing and storing canine semen” I brags that It works with breeders
“throughout the world” and s “experienced with ... canine fresh chilled and frozen semen.”

I8, Based on Diefendants’ advertising, Plaintiffe and other class members were falsely
and fraudulently induced to onbrust Dofendants with the freering and storing of their canine

SOTnEn S\QCGHI‘_&{.«T&
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12, Defendants Beechwold, MeUloskey and Welsgerber exercised such complete
contrel over USB that CEB had no separaie existence of ifs own,  Defendants used this
grrangoment, inchuding control and dominance over CSE, to commit fraud on Plaintiffs and other
class members, and to comumit other legal acts, as alleped above and thropghout this Coraplaint,
causing ijury and vnjust loss to Plaintiffs and other class members.

20.  Defendants had been collecting, preserving, protecting, and storing Plaintiffs’ and
other class members” candoe semen specimens in one or more Hquid nitrogen tanks located at
Defendants” facility located at 4590 Indiancla Avenue, Columbus, Ohio 43214,

21, Defondants used a form agreement for the storage of canine semen in Defendants’
facility. Defendants would have maintained copies of the contracts for all Plaintiffs and class
menbers in their files, for those who execuied them; exemplar coples are attached hereto as
Exlubiis A, B, C and D, Defendants sre not sipgnaiories on the agresment, although, as noted
above, both are reforenced therein,

22, Proper preservation of canine semen reguires that specimens be kept in pellets,
vigls or straws in Houid nitrogen tenks. Liguid nitrogen saturally evaporates over time, o it is
imperstive that confrels be jmplomented t© cosure that hguid wivogen levels are propeddy
monitored and maintained in order to avoid damage to the semen. In this regard, tanks are
typically equipped with slarms, and mrotocels are put in place to ensure tanks are repulady
monitored and a3 necessary refilled with Honid nitrogen.

23, In this csse, the damsge occurred when Defendants grossly neglected their
responsibilitics and allowed the lHgwd nitrogen in the one or more of the storage tanks to
evaporate or otherwise dissipate, cavsing iemperatures to rise {0 unacceptable levels and

resulting in the {otal destruction of Plaintti¥s® and other class members’ canine semen specimens,
4
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24. Upon information and belief, the tank{s} in guestion weore not slarmed, and
Defendants failed fo implement and/or follow sppropriste protocols with regard to the slorage,
maintenance and monitoring of the tanks, including protoonls o check on lguid nitrogen levels
routinely on the tank{s) at issue,

25, Morsover, Defendants engsged in gross negligence in the storage of the canine
semen specimens. Tyvpically, the collection of & dog results in multiple breeding units of semen,
This allows for the breeding of multiple Biters derived from the same collection effort, and
allows for the use of additional units of semen should one become Insufficient to accomplish
fertilization.

26, Detondants negligently elected to store aff breeding unitz coliected from the same
dog in & single tank, rather than seeding the semen across multiple tanks, thus ensuring the total
destraction of all semen specimens from that single dog should there be a loss of 3 particular
tank’s contents.

27, The destruction of the canine somen at issue o this case occwred and/or was
detected, uvpon information and belief, somelime in April 2018, Yet as of late July 2018,
Defendants had still failed fo notify numerous class members, freguently only advising clients of
the loss when the clieny affirmatively contacted Defendants.

Mamed Plabntiflz Pactual Allsgations

28.  Jonnifer Scoft owns and breeds Boston Torriers. In Tapugry 2013, Ms, Scolt hired
Defendants to collect and store semen from a dog with the call name “Chase” {formally, for
AR registration purposes, “UH MACH3? PACH Kathird's Leading The Chase KN MEB2Z
MISZ MXPS MXPS MIP3 MIPB PAX THDYY, ARKC champion Boston Terrier who had won

numerous agiity and show championship titles.,
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28, Mz, Scott paid Defendants hundreds of dollars between 2013 and 2018 o collect
and stove two breeding votls of Chase’s semen, as part of her breeding program,

30, In May 2018, Ms. Scolf was preparing 1o bresd Chase’s sewen with a female
bitch owned by another breeder. She had slready reached an arrangement with the other dog’s
owner, leased the bitch for the broeding to ooy, and filed the loase papers with the AXC. The
two owners were about to embark on progesterone testing of the bitch to ensure the timing was
right to procesd with the artificial insemination.

31, It was only then, when Ms. Scott contacted Defendants about moving Chase’s
stoved semen to another facility, that Defondants advised her that the semen had boen destroyed,

32 Apsart from storage fees, Me. Scolt has lost tens of thousands of dollars in fost
breeding opportunities due to the destruction of Chase’s semen.

33,  Ksthy Clark owns and was planning to breed her Border Collie, “Sage” (formally,
for AKC purposes, “MACH? Winthrop Sage MXC MIB2 MFB TQX T2B3 CGC). In addition to
multiple championship titles in AKC, Sage alzse has multiple championchip titles in three other
dog agility organizations. In 2013, Ms. Clark hired Defendants 1o collect and store semen from
Nage.

34, Ms. Clark paid Defendants bundreds of dollars between 2013 and 2018 to collect
ang store three breeding undts of Sage’s semen, 85 part of her breeding program.

35, In 2013, Sage was nentered, rendering Sage’s semen stored with Defendants the
only way Ms. Clark could ever have a litter sired by Sage.

36, In late July 2018, Ms, Clark received an email from Defendants advising that
because of ¢ loss of hiquid nitrogen in the storage tank holding Sage’s semen cccurring “a few

weeks ago,” all of Sage’s semen was destroyed.  (In reslity, of cowrse, the problem ocourred
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sgveral monthe earlier and Defendants’ simply never told many of their chents.) Defondants’
email acknowledged that other facilities {one of which Defendants proposed using in the fulure)
offer “safely measures that we can’t offer,” Inchuding slarms to defect low Hogudd nitrogen levels,
and aulomatically-refilling tanks.

37, Apart from storage fees, Ms, Clark has Iost tens of thousands of dollars in lost
breeding opportanities due to the destruction of Sage’s semen,

38, David Musto and his wife breed and show Cane Corsos. In 2012, Mr, Musto
maported & Cane Corse named Dante (formally “Dante Dell” Amtico Cerberus™) from Italy. To
do go, Mr. Musto paid z lcasing foe of $10,000 to recetve exclusive bresding and freezing rights
to Drante in the United Sates. Mr, Musto finished the dog’s AKX conformation champlionship in
the 1S, had the dop coliected by the Defendanis and then shipped the dog back fo laly. The
golloction from Dante, resolied in sufficiont somen for 10 breedings. My, Musto hired the
Defendants to store the semen,

39, Dante’s proven track record in producing high gquality puppies eamed him the
designation of & Case Comse Association of America Reproductive Champion. My, Musio paid
Defendants undreds of dolisrs between and 2018 to store Dunte’s breeding units of the imporied
semnen, as part of his breeding program.

40. In the swomer of 2018, Mr. Musto recsived a phove call from D Erik
Weisgerber advising that all of Dante’s stored semen had been destroved.

41, Apart from storage and leasing fees, Mr. Musto has lost tens of thousands of
dollarg in lost breeding opportunities due {o the destruction of Dante’s semen, as well as the

opportunity o be Dante’s exclusive breeder in the United States,

1¢
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42, Kathrys Edwards owns and breeds Boxers, and has done so successfully since
1975, She has had over 10 champion Boxers in that Hme. She is a retired professor of biology o
Kenyon Colloge.

43, In November 2013 Ms. Edwards hired Defendants to collect and store semen
from & dog with the csll name “Pace” (formslly regisiered as “Am/Can Ch Rynwards
Bondelere™, an award-winning, champpion Boxer.

44, Ms. Bdwards paid Defondants hundreds of dollars between 2013 and 2018 o
store four breeding units of Paco’s semen, as part of her breeding program.

45, In September 2015, Paco died of cancer, vendeving his semen sfored with
Diefendants the only way Ms. Edwards could ever again reoed puppics sived by him,

46, In or around late May 2018, Ms. Edwards received 2 phone call from Defendanis
advising that because the ligud nitrogen in the storage tank holding her canine semen specimens
had been depleted, all of her stored Hrozen semen was destroyed.

47.  Apurt from storage fees, Me., Edwards has lost tens of thousands of dollars in lost
breeding opportunities due to the destruction of Paco’s semen.

48,  David Hivsch owns, breeds, and trains Golden Retrievers, He is the owner of the
top-ranked Golden Retriever in agility, a dog with the call name “Lotie” (formally, for AKC
registration purposes, “MACH 14 Pine Run &5 Super Lotle and Winning Combo MXB4, MIS4,
MFB, TQX, TZB3™). Loito is the #1 ARKC agility Golden Retrigver in the country.

48, In 2013, Mr. Hirsch hired Defendants fo collect and store semen from Lotio,
Since he was collected, Lotic has been neuvtered, rendering the semen stored at Defendants®

facility the only way Mr. Hirsch can ever have another Htter sived by Lotto,

1}
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0. M. Hirsch paid Defondants hundreds of dollars betwoen 20132 and 2018 1o store
five breeding units of Lotto’s semen, as part of his breeding program,

1. in or srownd Foly 2018, Mr. Hirsch was notified by Defendants by telephone that
hig golden retriever’s frozen semen specimens stored with Defendants had been destroved,

S2. Just a fow weeks later, Mr. Hirsch was contacied by one of the {op breeders of
Golden Refrievers in the country about breeding Lotio 1o one of their bitches, but, of course,
because of Defendants’ misconduct, that is now impossible,

53, Apart from storage fees, Mr. Hirsch has lost tens of thousands of dollars in lost
breeding opportunities due o the destruetion of Lotto’s semen.

54, Kim Wolfe owns, breeds, and trains Border Collies. She is the owner of Dream
Weavers Agility, a dog training business in the grester Cincinnati, Ohio area. Ms. Wolfe also
works a3 a veteringry technician in Clocinnati.

55, In 2013, Me, Wolfe hired Defendants fo collect and store semen from & dog with
the call name “Checkers” (formally, for AKC registration purposes, “MACH3 Topshelfs King
Me MXGZ, MIB2, MFB, T2B2").

56, Ms. Wolle paid Defendants hundreds of dollars between 2013 and 2018 to collect
and store three brooding units of Chockers® somen, as part of her brooding program.

57, Defendands did not reach out o Ms, Wolle to notify her of the loss of Checkery’
semen. Rather, Ms. Wolfe learned of the incident from her long term boviriend, David Hirsch,
who, a8 described above, is another Named Plaintiff. My, Hirsch, and not Ms. Wolfe, was
notified by Defendants in or arownd July 2018 that his golden retriever’s frozen semen specimens

stewed with Defondants bad been destroved. He asked Defondants whether Ms, Wolle's stored
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caine sermen had alsoe been tmpacted, and (withowt authorization from Ms. Wolfe to release
records showl her scoount o others), Defendants told him that it had.

58, Ms. Wolfe then called Diefondants and confirmed that Checkers® semen had been
destroved.

8. Apart from storage foes, Ms., Wolfe has lost tens of thousands of dollars in Jost
breeding opportunities due to the destruction of Checkers” semen.

60.  Linda Gasper own, breeds, and train Boxers, She i3 the owner of the nationally-
known White Pine Boxers & Boarding in Meding, Ohio. She has vears of experience breeding
champion boxers. She and her late husband owned or bred over 15 champlions, and have sold
puppdes all over the country.

61.  Ms. Gasper hired Defendants to collect and store semen from a dog with the call
name “Willis” (formally, for AKC registration purposes, “White Pines Willie Be Invited™), a
champion Boxer and Sire of Merlt, meaning he sived at least seven champions,

62, Ms. Gasper paid Defendants hundreds of dollars to collect and store more than six
breeding unils of Willie’s semen, a3 part of her breeding program.

63, in the smwmmer of 2018, Ms, Gasper was informed by Defendanis that the six
rematuing broediog votts of stored semen fom Willle wore dostroved.

84, Apart from storage fees, Ms. Gasper has lost tens of thousands of dollars in lost
breeding opportunities due to the destruction of Willie’s semen.

65, Defendants” gross neglect and failure fo properly maintasin and monitor one oy
more Houid nitrogen storage tanks has cansed plaintiffs and other similardy situated persons to
iose il of their canine semen specimens stored with Defendants, Defendants have mpeired, and

in many cases entirely eliminated, plaintiffy’ ability 1o breed the dogs whose semen was siored in

i3
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Defendants” facilily, causing the loss of thousands of dollars in In revenue from breeding, b

also the lose of thelr dogs” genetic Hneage.

66,  Pluntifls bring this action on behalf of themselves and members of a class
comprised oft
All clients of Defendants who are citizens of Ohio and had canine semen specimens

stored by Defendants in its lgoid ndtrogen tanks that were damaged or destroved by a rise
in femperatire ocourring, or discovered, in or around April 2018,

67.  Subject to additions! information obtained through further investipation and
discovery, the foregoing class may be expanded or namrowsd by amendment or amended
cornplaint.  Specifically exchuded from the class Is any entity in which a Jdefendant has a
controlling interest, or any individual or entity with a controlling intevest in a defendant, and
Defendants’ legal representatives, sssigns, and successors.

8. Members of the class are so numerous that joinder is mpracticable as required by
Ohdo Rule of Civil Procedure 23(AN1). While the exact number of class members is unknown
to Plaintifls, # is belicved that the clsss is comprised of over 50 remidents of Ohio. The exact
number of clase members, as well as their names and addresses, will be readily identifiable from
information and records in Defendants’ possession, and class members may be notified of the
pendency of this action by recognized, Court-approved notics methods, including ULS, Mail,
clectronic mail, Internet postings, and/or published notice,

6%, Common guestions of law and fact exdst as to sll members of the class, satisfying
the requirements of Ghio Rule of Civil Procedures 23(AX2). These questions predominate over
guestions that may affect cndy individual class members because these common lepal and factnal
guestions derive from a common nucleus of operative facts regarding Defendants’ Hability to

Plaintiffs and other class members for cousing or allowing damage to, or destruction of,

14
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Plaintiffs’ canine semen specimens, and Defendants” gross neglect and faihure to properly fresze,

slore, and protect thelr canine semen specimens. Such common questions include:

&,

Whether Defendants breached thelr tomplate form contract with Plaintiffs and
other class merabers for the slorage of canine semery

Whether Defendants had a duty fo ensure thet Plaintiffs” and other class
members” canine semen specimens remained properly Frozen and stored,
ensuring thelr viability;

Whether Defondants had 2 duty to tske ressonsble precautions fo protect
against a rise in temperature in ifs storage tank st Defendants’ facility;
Whether Defondants acted  carclessly, negligently, recklessly, willfully,
wantonly and/or with gross negligence by failing to protect Plaintiffs and
other class members’ canine semen specimens from 2 rise in temperature In
one or more of its storage tanks;

Whether Defendante intentionslly or recklessly misreprosented themsslves,
their capsbilitiss, and the capabilities of their canine frozen semen storage
facilitios in thetr webstte advertising and other public statements;

Whether Defendants failed to provide tmely snd adeguate notice of the
destruction of Plaintiffy’ canine semen specimens;

Whether Defendants breached their batbment contract with Plaintiffs and other
class members by fatling o return the canine semen specimens undamaged
and in a usable and/or viable state;

Whether Defondants Beechwold, MeCloskey and Welsgorber oxercised

complete control and dominance over Defendant 8B, and whether
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Defendants used this relationship among themselves to commit faud or other
ilegal acts against Flaintiffs and other clags members; and

1. The scope of available legal remedies andfor appropriate compensation for the
damages caused to Plaintiffs and other class menbers, including whether, as a
result of Defendants’ conduct, Plaintiffs and other class members are entitled
to imjunchive, declaratory, equitable, and/or other relief] and, if so, the natwe
of such reliefl

79, In addition, Defendants’ defenses to Plamtiffs’ claims will likely be the same as
their defenses to claims of other class members,

71, Plaiptffs’ clatms are typical of the claims of other class members, as all mernbers
of the proposed class are similarly affecied by Defondants’ actionable conduct. Plaintiffs, and sl
other class members, contracied with Defendants to freeze and store their canine ssmen
specimens. Defondants had a duty to Plaiotitls and all class mombers 10 ensure the canine somen
specimens were not harmed while in the Defendants” custody and care.  Defendants” conduct
that gave rise to Plaintiffs’ claims is the same conduct giving rise 0 the clgims of the other class
memnbers.

72, Plaintiffe will fairly and adequately protect the interesis of the class, because
Plaintiffs have no interest antagonistic to, or in conflict with, the interests of the class Plaintiffs
seek to reprosent.  Plaintiffs are members of the class that they sesk o represent, and are well
gualified to acl ag clase represenfatives. Furthermore, Plaintiffs have relsined counsel
experienced and competent in complex class action litigation, Plaintiffs have or can acguire

Fnancial resouress 1o assurs that the interesis of the class will not be harmed.
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73 Pursuing separste actions by individual class members would coreste 8 risk of
inconsistent or varying adiudications with respect to the class members, and would resnlf in
mcoraprehensible standards for Defendants” conduct. Accordingly, the olass meets the
requirement of Ohio Rule of Civil Proceduore 23(BY1).

74, Defendants bave acted or failed o act on grounds and in a manner that applies
generally to Plaintiffs and {o the class, so that final injunction and/or declaratory relief requiring
Defendants to implement policies, procedures, and the necessary eguipment that will prevent
foture loss of valuable canine semen specimens is appropriate under Uhio Rule of Civil
Procedures 23HBY2).

5. Class sction freabment is 2 superior wethod for the far and officient adjudication
of this controversy in that, smong other things, such treatment will permdt 2 large number of
sirnifarly situsted persons o prosecuie their commmen claims in 2 single forum simultansously,
efficiendly, and without unnecessary duphication of evidence, effort, expense, or the possibility of
inconsistent or contradictory judgments thet nomereus individus! actions would engender. The
benefits of the class mechanism, including providing injured persons or entities with a methed
for obtaining redress on claims that might not be practicable o pursue individually, substantially
otweigh any difficulties that may arise in the management of this clase action. The damages or
other financial detriment suffered by Plaintiffs and other class members are relatively small
compared to the burden snd expense reguired fo individually litigate these claims againgt
Defendants, so it would be impracticable for class members to sesk redress individually for
Detondants” wrongful conduct.  As described above, the questions of law or fact common to
members of the class predominate over any guestions affecting only individeal members.

Accordingly, certification of a class is appropriate under Chio Rule of Civil Procedure 23{BX 31

17
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76, 1nder Obio Rule of Civil Procedure 23{T¥4), a class action is sppropriste with
respect fo determining the scope of the available legal remedies and damages.

77, Plamtiffs know of no dithoulty t© be encountered in the maintenance of this
action that would prechude its maintenance as a class achon.

78.  The amount in dispute exceads $15,000.00 per cladmant.

78, Plaintiffs, individually and on behslf of the other clase members, repeat and
reallege paragraphs 1-78, as if fully alleged herein,

80. Defendantz owed {o Plainiiffs and other class members a duly to exercise the
highest degree of care with respect lo maintaining, inepecting, moniforing, and/or lesting the
Hguid ndtrogen siorage tanks in which Plaintiffs’ and other class members’ canine semen
spechmens were storsd.

81,  Defendants breached those duties and/or were negligent n one or more of the
following acts or omissions:

g. Failing lo maintain, inspect, monttor and/or test thelr liguid nitrogen siorage
tanks;
b, Permitting the temperaiure to rise in one or more of their lguid mitrogen

storage tanks to higher than acceptable limits;

T

Failing to implement proper protocols for the inspection and maintenance of

thedr lguid nitrogen storage tanks;

iR
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d. Failing to imploment proper protecols to separately store breeding specimens
from the same dog in different storage tank unifs, to mininize the risk of 2
fotal catastrophic loss of all of that dog’s specimens;

g, Failing to properly safeguard the semen specimens;

£ Failing to follow known scientific and lsboratory procedures; and/or

g. Ctherwise engaging in careless andfor negligent conduct.

&€2.  Defendants were also grossly neghigent for fudling to exercise any or very slight
care through one or more of the above-listed acis or omissions. Defendants acted willfully
and/or wantonly with g conscious or reckless disregard for the rights of Plaintiffs and the other
class menmbers that had a grest probability of causing—and dd cause—subsiantial harm.

83, As a proximste result of one or more of Defendams’ negligent and/or grossly
negligont acts and/or omissions, Plantiffs and the other class members suffered and continue to
suffer injuries of 8 personal and pecuniary nafire In an amount 10 be determined at trial.

COUNT 1Y - (Bresch of Contrachh

84, Plaintiffs, ipdividuslly and on behalf of the other class members, repeat snd
realiege paragraphs 1-83, as if fully alleged herein.

&5,  Defendants entered into contracts with Plaintifs and each of the other class
members, wherein Defondants agrecd to freeze, store, and preserve canine semen specimens.
See Hxhibits A, B, and C hereto {exemplar contracts).

86.  Each of those contracts provided, in pertinent part that Defendants would collect,
freoze, and store canine semen sgmples on behall of Plaintiffs. The contracts required an initial
fwo-year minimum ternm, subject to renewal, and promised to provide the dog's owner with

copies of all reports and registry docwments periaining to the semen collection and freczing.

1%
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§7.  Fach cootract also contained langnage disclaiming responsibility for “loss or
aecidental thawing of semen which results from storage tank failure, or any other cavse bevond
the reasonable control of [CSBY in conjunction with [Beechwold],” and muporting to Bmit
C8B’s and Beechwold’s Habulity, “[ilf such an event occurs,” to the retumn of prepaid fees. As
described above, Plaintifls claims do net result fom s “storage tank falwe,” and could have
been avoided through steps that were within the ™reasonable control” of Defendanis
Accordingly, the lmitation of liability language in Defendants’ contracts has no applicability to
Plaintiffs’ or other class members’ claims bere.  Moreover, the exculpatory clause i
snenforceable a8 1t i3 against public policy; among other things, its application would allow
Defendants 1o escape responsibility fur thelr gross negligence and misconduct heve,

88, In consideration of Defendants” promises, Plaintiffs and the other class members
agreed fo pay, and paid, fees for the services provided.

&9, Plaintiffs and the other class members performed sl of the terms and conditions
reguired of them uoder their contracts.

80, Based on the conduct deseribed herein, Debondanis breached their contracis with
Plaintiffs and each of the other class members.

1. By reason of Defondants’ breaches, Plaintiffs and cach of the other class members
saperienced ireeparsble damage fo ther cenine somen spocimons that they eobrusted to

Disfendants, in amounts to be determined at trigd,

92, Plaintiffe, individostly and on behalf of the other class members, repeat and

reallege paragraphs 1-91, as if fully alisged herein.
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83, As described in detail above, Defendants knowingly made mumerons false,
mislesding, and misrepresentative sistemenis via its website and other standardized marketing
materials regarding Defendants’ purporied oxperiise, capabilitics, and gualifications to safely
store Plaintiffs’ frozen canine semen spechmens.

84,  Plaintiffs and other class members reasonably relied on those false and misleading
statoments in electing to entrust Defendants with the storage of their canine semen specimens.

935, In reshity, Defondants did not have appropriate eguipment, experience, of
protocols in place to ensure the safe storage of Plointiffy” and other class members’ frozen
CAning semen specimens.

96,  Asaresult of Defendants” wronghid conduct, as set forth hereln, Plamiiffs and the

other class members have been permanently deprived of the opporfunity to use their canine
semen specimens.  They have suffeved, and continus to euffer, demages in an amount o be

determmined st trial

87, Plantuffs, individually and on behalf of the other class members, repest and
reallege paragraphs 1-96, as if fully alleged herein.

98. Plaintiffs and the other class members delivered o Defendants for safekeeping
personal property, to be safely and securely kept and o be redelivered to them on demand.

28, Defendants received conine somen specimens from Plaintiffs and other class
members on this condition

100. Plaintiffx and the other class mombers agreed to pay, and paid, fees in exchangs

for Defendants” promise 1o keep their canine somen specimens in safckeeping,
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161, Dofendants had a duly to oxercise erdinary care in the safckeeping of Plaintiffs
angd the other class members” canine semen specimens, and Defendants had & duty to retom
ther, undamaged, to Plaintifis gnd the other class members,

102, Defendants invited the general public, inchuding Plaintiffs and the other class
mombers in particular, o cotrust canine semen spocimens to their care by holding themselves out
0 be 8 compelent, capable, experienced, and established canine reproductive and storage facility
capable of handling and caring for canine semen specimens in a satisfactory manner.

103, Because of Defeondants” wronghul conduct, as alieged herein, Plaintiffs” and other
class members’ property was destroved and/or treparsbly damaged, precloding redelivery /
reqirn of the property or any part of the property o the Plaintifs and the other clags members.

104, Defendants breached their doty to sxercise ordinary care in the safekeeping of
Plainiiffs’ and the other class mermbers’ canine semen specimens delivered to Defondants, and to
refuen them, undamaged, to Plaintiffs and the other class members.

105, As a result of Defendants’ wrongful conduct, as set forth herein, Plaintiffs and the
other class members have besn pormanently deprived of the opportunity to use their canine
semnen specimens.  They have suffered, and continue fo suffer, damages o an amount {o be

determined at trigl,

PN TR TN TR eaaod ot ¥ R T . . & £ S Wadddh o ¥ Weoades hocss Ivwe oy k
OURT IV ~ {Bronch of Implied Covenant of Good Faith and Faly Dealiast

2,

P

106,  Plaintiffe, individuaily and on behalf of the other class members, repeat and
reatiege paragraphs 105, as if fully alleged herein,
107, The partics’ coniract, while obligating Defendants to store Plaintif¥s’ and other

class members’ canine semen specimens for them, contains no integration clause and is silent 85
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i the specific methods and profocols Defendants were to employ in carryving out the purposs of
the contract,

108, Dicfendants, in choosing squipment, methods and protocols for the safe siorsge of
Plaintiffs’ frozen canine semen specimens, were under an obligation under Ohio law to canry oul
those sctivities in good faith, and to deal fairly with Plaintif¥s and other class members.

109,  Defendants breached that duty by, among other things, willfully and neghigently
failing to employ sppropriste equipment, montoring technigues, and protocols to ensure the safe
storage of the frozen somen specimens.

118, Defendants further breached thewr duty of good faith to Plaintiffs and other class
members by faling to distribute the fozen semen specimens from a single dog across multiple
tanks to protoct against toisl loss if the temperature iInappropristely rose in one or more tanks.

111, Defendants further bresched their duty of good faith o Plaintiffs and othor class
members by failing prompily to advise Plainiffs and other class mombers of the loss of the
frozen semen spectmens, thus creating s risk that dogs would age, die, and/or be neutered in the
interim, thereby increasing the risk of injury to Plaintiffs.

112, Defendants knew that the reason they were collecting, freczing and storing the
semen specimens in thelr Hondd nifrogen storapge tanks was for the purpose of ensuring viable
semen would be available to Plainti{fs and the other class members for the future reeding of
dags.

113, Defendants knew that Plaintiffs and the other class members were relving on their
expertise, skill and judgment in the collection, freczing, maintenance, and storage of the
specimens for the purposs of ensuring viable semen specimens would be delivered to Plaintiffs

snd other class members for future breeding efforts,
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114, Plaintifls and the other class members relied on Defendants” expertise, skill and
judgment in the collection, freszing, mainienance, and storage of the specimens for the puupose
of ensuring vizble semen specimens would be deliversd to Plaintiffs and other class members,

115, As g direct and proximate result of Defondants’ faihure to carry out their
obligations to Plaintiffs and other class members in good faith, Plaintiffs and the other class
members have been pormanently deprived of the opportunity o use their canine semen
specimens. They have suffered, and continue to suffer, damages in an mnount to be determined

at trial

WHERFFORE, Plaintiffs, individually and on behalf of the other class members,
respectiully reguest that the Courl:
1. Certify this action sy a class action pursuant to Rule 23 of the Obdo Rudes of Civil
Procedure, declare that Plaintiffs are proper class representatives, and sppoint
Plaimifts” undersigned counse! as class counsel;
2. Award Plaintiffs and the other class members compensatory, consequential, and
general damages in an amount o be detormined af trial;

Award Plaintiffs and the other class mmombers statutory damages, and punitive or

L2

exemplary damages, {0 the fullest extent permifted by law, in an amount to be
determined at frial;

4. Grant injunctive and declaratory relief requiring Defendants 1o install sufficient
safeguards, alarms, and nproved egudpment, and to buplement policies and
procedurss to ensure that a similar incident causing the demage and destruchion of

caning semen specimens will not recur in the futore;
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5. Award Plaintifls and the clags their supenses and coste of suif, inchuding reasonable

attorneys” fees, o the extert provided by law:

6. Award Plainiifls and the class prejudgment and post-judgment interest at the highest

fegal rate provided by law; and

7. Award such further relief a5 the Cowrt deems appropriate.

Pyrsuant to Rule 38(B) of the Ohio Rules of Civil Procedure, Plaintiffs demand g tnial by

Jury as to all issues so friable,

g

Respectfully submitted,

s/ Jeffrev A, Lipps
Teffrey A. Lipps, Trial Attorney (B8305541)
Jennifer A, L. Baitle (0083761}
CARPENTER LIPPS & LELAND LLP
280 Plaza, Suite 1300
280 North High Strest
Cohunbus, Chio 43215
Telephone: (614} 365-4100
Pacsimile: (614 365-9145
Bpps(@earpenterlipps.com
battle@carpenterlipps.com

Attorneys for Plaintffs and the Froposed
Class



