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CIRCUIT RULE 27-3 CERTIFICATE
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1221 Avenue of the Americas
New York, NY 10020

Vincent J. Connelly
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(312) 706-8614
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John Nadolenco
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Michael Rayfield
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2. The following facts show the existence and nature of the emergency:

Under Rule 27-3, I certify that “to avoid irreparable harm relief is needed in

less than 21 days” on Facebook’s motion to stay the proceedings below.

Specifically, absent a stay of proceedings while the Court considers Facebook’s

Rule 23(f) Petition, irreparable harm will occur because Facebook was ordered just

four days ago to issue multiple forms of class notice—both on and off its service—

to over 20 million Facebook users by May 31, 2018. Irreparable harm will occur if

the proceedings below are not stayed as soon as possible, but no later than May
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30, 2018: the day before the final deadline for the issuance of class notice to over

20 million Facebook users from Facebook’s platform.

On May 21, 2018, the district court issued an order on class notice. The

court ruled that, in addition to email notice sent by the claims administrator,

Facebook would be required to use its own service to send notice about a pending

lawsuit against Facebook, both “through ‘jewel’ notifications and Newsfeed

inserts.” Neither of these channels is intended (or has ever been used) for

communications from Facebook about a lawsuit it is defending. The court ordered

Facebook to “identify the list of notice recipients by May 25, 2018” (four days

from the order). On May 24, the court issued a second order stating that “the

email, jewel notifications, and newsfeed notices must be published no later than

May 31, 2018, and before then to the fullest extent possible.” (Emphasis added.)

Trial is currently scheduled for July 9, 2018. The district court’s plan is to permit

absent class members 38 days to opt out—a period to conclude the day before trial.

Facebook has moved the district court for a stay pending resolution of

Facebook’s Rule 23(f) petition. At the May 21 hearing on class notice, Facebook’s

counsel sought a formal ruling on its motion for a stay; the court responded that it

had not yet reviewed the motion. Facebook’s counsel requested that the hearing on

that motion by moved up. The court moved the hearing up a week, from June 21

to June 14—still two weeks after class notice is scheduled to be disseminated.
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That same day, plaintiffs filed their opposition to Facebook’s motion for stay. The

next day, May 22, Facebook filed a reply in support of its motion and an

administrative motion to “accelerate the hearing date for its motion for stay, so that

it may be decided in advance of the date currently set for dissemination of class

notice”; Facebook noted that it was “willing to waive any hearing date if the Court

wish[ed] to rule on this motion without a hearing.” The district court did not move

the hearing date and has not yet ruled on Facebook’s motion to stay.

Unless this Court intervenes immediately, tens of millions of Facebook users

will receive class notice. The reputational and economic costs to Facebook will be

irreparable, particularly because the court has ordered Facebook to use its own

service to notify people about a lawsuit against it. MANUAL FOR COMPLEX

LITIGATION (FOURTH) § 21.311, at 292-93 (2004) (requiring a defendant to

distribute or host notices through its own channels of communication “may be

prejudicial and may even deprive it of First Amendment rights”); see Edward J.

DeBartolo Corp. v. Fla. Gulf Coast Bldg. & Constr. Trades Council, 485 U.S. 568,

575 (1988); R.J. Reynolds Tobacco Co. v. Shewry, 423 F.3d 906, 915 (9th Cir.

2005) (“It has long been established that the First Amendment prohibits the

government from compelling citizens to express beliefs that they do not hold.”);

Mark v. Gawker Media LLC, 2014 WL 5557489, at *4 (S.D.N.Y. Nov. 3, 2014)

(requiring class action defendants to “post[] a link on their website extracts a cost
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from Defendants, and has the potential to appear punitive”). The absent class

members will also suffer irreparable harm because they will receive class notice

that may need to be retracted or modified substantially.

3. Counsel for Facebook notified the Clerk of this motion via telephone

yesterday, May 24, 2018. Counsel for Facebook notified plaintiffs’ counsel of this

motion and served the motion via email early this morning, May 25.

4. I further certify that Facebook has sought the requested relief—a stay

of proceedings pending resolution of its Rule 23(f) petition—in the district court,

and all grounds advanced in support thereof in this Court were submitted to the

district court in Facebook’s motion to stay and its reply in support of that motion.

Dated: May 25, 2018 /s/ Andrew J. Pincus

Andrew Pincus, MAYER BROWN LLP
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CORPORATE DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1, petitioner Facebook,

Inc. states that it is a publicly held non-governmental corporation, that it does not

have a parent corporation, and that no publicly held corporation owns 10% or more

of its stock.
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INTRODUCTION

This class action lawsuit—in which the plaintiffs seek billions of dollars in

statutory damages under the Illinois Biometric Information Privacy Act

(“BIPA”)—is rapidly accelerating. On May 21, the district court ordered

Facebook to disseminate class notice to tens of millions of its users via its own

service. On May 24, the court ordered that notice be completed by May 31, with

an opt-out period ending July 8. Trial is scheduled for July 9. The Court should

stay the proceedings below pending resolution of Facebook’s Rule 23(f) petition to

appeal the district court’s class certification order (“Petition”). Facebook

respectfully requests, pursuant to Circuit Rule 27-3, that the Court grant its motion

immediately, and no later than May 30, to avoid multiple different forms of

irreparable harm. Several developments since Facebook filed its Petition have

increased the probability that the Petition will succeed and make this Court’s

review more urgent.

First, the district court—prioritizing the July 9 trial date above the due

process rights of Facebook and millions of absent class members—compressed the

briefing process on class notice to a single week, and has now approved an

overbroad plan for class notice that calls for a truncated, 38-day opt-out period to

conclude the day before trial. The court ruled that “no later than May 31, 2018”

(less than a week from now), “and before then to the fullest extent possible,”
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2

Facebook must—in addition to email notice to be sent by a notice administrator—

use its platform to provide tens of million of its users with two different forms of

duplicative class notice. Facebook will be irreparably harmed if this happens:

Requiring a defendant to distribute or host notices through its own channels of

communication is “prejudicial and may even deprive it of First Amendment

rights.” MANUAL FOR COMPLEX LITIGATION (FOURTH) § 21.311, at 292-93 (2004).

The absent class members will also suffer irreparable harm: If the Court does not

grant a stay immediately, millions of people will receive class notice that may need

to be retracted or modified substantially.

Second, the district court’s recent ruling on summary judgment confirms

what Facebook said in its Petition: The district court has ignored settled Illinois

law by eliminating a critical element of the BIPA cause of action—the requirement

that a plaintiff demonstrate that she is “aggrieved”—that plainly gives rise to an

individualized issue that precludes class certification under Rule 23(b)(3).

Third, the district court’s class certification ruling stated that the class is

limited to “Illinois residents who used Facebook in Illinois”—holding that such a

limitation obviated the need for an individualized assessment of whether the

application of BIPA was impermissibly extraterritorial. But at the hearing on class

notice, the court changed course and suggested that legal residency is not required,

and that class membership may turn on an individual’s “location” in Illinois.
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3

According to the court, the class does not include people “passing through

O’Hare,” but someone is “potentially part of the class” if he has been in Illinois

“for any period of time and [is] not just passing through” at the time his photo was

analyzed on an out-of-state server. The court reserved any decision on this issue

for the “claim stage.”

This indeterminacy exacerbates the problems with class treatment: As the

Petition explains, Illinois law is clear that the plaintiff’s residency is not enough to

satisfy Illinois’ extraterritoriality doctrine. But if even residency is not required for

class membership in this case—and class membership instead turns on an

amorphous determination of whether someone is “located in” Illinois—there can

be no doubt that BIPA’s territorial application will be an individual issue for each

of the (unknown number of) class members who are ultimately deemed to satisfy

that standard. Separate from that problem, the district court’s refusal to clarify who

is in the class will make it difficult for the parties to prepare for trial or make

informed decisions related to any potential settlement.

The Court should stay the case so that it may address the fundamental issues

presented in the Petition before Facebook and tens of millions of its users are

irreparably harmed by the dissemination of potentially misleading class notices,

and before a trial begins that would violate Rule 23 and due process from its

inception.
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4

BACKGROUND1

Plaintiffs claim that Facebook violated Illinois’ BIPA statute by using

facial-recognition technology to analyze photos of them without providing

adequate notice or obtaining their consent. Pet. at 5-7. On April 16, 2018, the

district court certified a class of “Facebook users located in Illinois for whom

Facebook created and stored a face template”—a mathematical model that

Facebook uses to identify faces in photos—“after June 7, 2011.” Cert Op. (Dkt.

333) at 1. The court’s opinion indicated that this class would encompass the

“millions of Illinois residents [who] are Facebook users” and “have face

templates.” Id. at 5 (emphasis added); see also id. at 12 (“None of the class

members are non-residents suing under Illinois law.”); MSJ Op. (Dkt. 372) at 6

(suit brought “on behalf of Illinois residents who used Facebook in Illinois”).

Facebook filed its Rule 23(f) Petition on April 30, 2018, contending that

Rule 23(b)(3)’s predominance requirement precludes class certification because

(1) the “aggrieved” provision in BIPA’s private right of action requires an

individualized showing of injury (Pet. at 8-15); and (2) under Illinois’

extraterritoriality doctrine, each plaintiff must prove that the circumstances related

1 “Dkt.” refers to the district court docket, No. 15-cv-03747 (N.D. Cal.).
“Pet.” is Facebook’s Rule 23(f) petition, which is the first entry on this Court’s
docket in this case. “Chamber Br.” is the amicus brief filed by the Chamber of
Commerce in support of the Petition, which is the sixth entry on this Court’s
docket. Plaintiffs’ response to the Petition is the tenth entry.
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to his individual claim occurred “primarily and substantially” in Illinois (id. at

16-20). The plaintiffs responded on May 10, 2018.

At the time Facebook filed its Petition, the district court had not yet ruled on

three pending summary judgment motions—two from Facebook, and one from

plaintiffs—and plaintiffs had not yet offered a plan for class notice even though

trial was scheduled to begin on July 9, 2018. Accordingly, on May 7, 2018,

Facebook filed a motion for two separate stays in the district court. First, in

accordance with this Court’s directive that a plaintiff class should receive “notice

of the action well before the merits of the case are adjudicated,” including any

rulings on “summary judgment,” Schwarzschild v. Tse, 69 F.3d 293, 295 (9th Cir.

1995), Facebook asked the district court to stay any rulings on pending summary

judgment motions until after class notice had been disseminated and the class

opt-out period had concluded. Second, Facebook asked for a stay of all

proceedings pending resolution of its Petition. Dkt. 364.

On May 11, 2018, four days after Facebook moved to stay—and nearly a

month after the class had been certified—plaintiffs filed a motion for “Approval of

Class Notice Plan.” Dkt. 370. Plaintiffs also filed an accompanying “Motion to

Shorten Time,” seeking to compress the period for briefing on class notice, and

requesting a hearing on their motion within two weeks. Dkt. 371.
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On May 14, 2018, the district court issued an order ruling that “all of the

summary judgment motions are denied and the trial set for July 9, 2018 will go

forward.” MSJ Op. at 1. That same day, without giving Facebook a chance to

respond to plaintiffs’ motion to shorten time, the court ordered Facebook to

respond to plaintiffs’ motion for approval of class notice within four days (May 18,

2018), and set a hearing on that motion one business day later (May 21). Dkt. 374.

Facebook timely filed its response, explaining that the plaintiffs had failed to

articulate any method of identifying an appropriate group of people to whom

notice should be sent, and that there was not nearly enough time before the trial

date to accomplish class notice without violating Rule 23 and due process. Dkt.

382. Facebook also proposed an alternative plan for email notice to an

overinclusive set of users who (based on an existing Facebook technology) had a

“predicted home location” of Illinois during a substantial portion of any year

during the class period. Dkt. 384 at 3.

On May 21, after a one-hour hearing (Hr’g Tr. (Ex. 1)), the district court

issued a two-page minute order on class notice (Class Notice Order (Dkt. 390)).

The court ruled that, in addition to email notice sent by the claims administrator,

Facebook would be required to use its platform to send notice both “through

‘jewel’ notifications and Newsfeed inserts” (id. at 1)—even though the court
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acknowledged that these notifications would be “duplicative” of the email notice

that the court had also ordered (Hr’g Tr. at 4).2

The court ordered Facebook to “identify the list of notice recipients by May

25, 2018” (four days from the order), and to “publish the notices no later than May

30, 2018” (nine days from the order). Class Notice Order at 1. The court did not

accept the declarations by Facebook’s engineers that this plan would take more

than nine days to execute (Dkt. 385 ¶ 5)—despite the absence of any contrary

submission: “Somehow I’m confident Facebook can do it.” Hr’g Tr. at 18.

At the hearing, the parties disagreed over whether the notice should be

directed to Illinois “residents” or people “located in Illinois.” Id. at 10-12. The

district court characterized class membership as turning on “location” rather than

“residency,” explaining that someone is “potentially part of the class” if he had

been in Illinois “for any period of time” and was “not just passing through” at the

time his “template[ was] harvested from data.” Id. at 12. The court said it would

“reserve the claimant eligibility issue on location” for “the claim stage should that

2 A “jewel notification” causes the “notification” icon at the top of a user’s
home page to turn red, and the text of the notification appears when a user clicks
on that icon. The text of a “News Feed notification” appears at the top of the
constantly updating list of “News” stories in the middle of the user’s home page.
Both channels are used to communicate with users primarily about activity on or
related to the Facebook service itself: for example, comments or likes from friends,
content or updates from pages or events a person is connected to, posts in a group,
reminders about friends’ birthdays, or new features or relevant product updates.
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happen.” Id. at 16. It required Facebook to provide notice to “all users present in

Illinois for 60 continuous days or longer” during the class period. Class Notice

Order at 1. Facebook has since determined that this will encompass a grossly

overinclusive group of over 20 million users—more than double the number of

people over the age of 18 in Illinois, according to recent census estimates.3

The district court also declined to formally rule on Facebook’s motion for a

stay at the hearing. Facebook’s counsel said that “I think it’s pretty clear that the

Court has denied or plans to deny Facebook’s request to stay the proceedings.”

Hr’g Tr. at 54. The court responded that it had not yet reviewed the motion. Id.

Facebook’s counsel requested that the hearing on that motion be moved up. Id.

The court moved the hearing up a week, from June 21 to June 14. Id. at 58-59.

That same day, plaintiffs filed their opposition to Facebook’s motion for stay. Dkt.

387. The next day, May 22, Facebook filed a reply in support of its motion (Dkt.

394) and an administrative motion to “accelerate the hearing date for its motion for

stay, so that it may be decided in advance of the date currently set for

dissemination of class notice”; Facebook was “willing to waive any hearing date if

the Court wish[ed] to rule on this motion without a hearing” (Dkt. 396 ¶ 3).

3 The total population of Illinois is 12.8 million, 2.8 million of whom are
under the age of 18 and thus cannot be class members because Facebook does not
create templates for minors. See U.S. Census Bureau, QuickFacts Illinois, at
https://www.census.gov/quickfacts/IL.
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On May 24, the district court issued another order regarding class notice,

expressing skepticism about Facebook’s “representations . . . on the extended time

needed for jewel notifications and newsfeed posts,” and requiring all three forms of

notice to be “published no later than May 31, 2018, and before then to the fullest

extent possible.” Dkt. 402 at 1-2.

The district court still has not ruled on Facebook’s motion to stay or

scheduled a hearing on its motion to shorten time. Unless this Court intervenes,

notice will be disseminated to tens of millions of Facebook users next week, and a

trial with billions of dollars at stake will begin in 45 days.

ARGUMENT

A Rule 23(f) petition for interlocutory appeal of a class certification order

“does not stay proceedings in the district court unless the district judge or the court

of appeals so orders.” Fed. R. Civ. P. 23(f). A party is entitled to move for a stay

in the court of appeals provided that it has first moved for a stay in the district

court, and “the district court denied the motion or failed to afford the relief

requested.” Fed. R. App. P. 8(a)(2)(A)(ii).

Here, the district court has “failed to afford the relief requested.” As

discussed above, at page 8 supra and in Facebook’s Circuit Rule 27-3 Certificate,

after the district court confirmed that “the trial set for July 9, 2018 will go forward”

(MSJ Op. at 1), Facebook both invited the court to deny its motion to stay and
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requested an accelerated hearing; the district court has declined to rule and set a

hearing two weeks after the date set for issuance of class notice. While we

recognize that this Court normally awaits a ruling from the district court before

considering a motion for stay, we respectfully submit that Rule 8, Circuit Rule

27-3, and this Court’s precedents permit it to act now. See, e.g., Townley v. Miller,

693 F.3d 1041, 1044 (9th Cir. 2012) (Reinhardt, J., concurring) (court granted

emergency motion for stay because district judge “frustrate[d]” this Court’s

“ability to entertain a stay pending appeal”).

The issuance of a stay pending a 23(f) petition turns on the same four factors

that this Court has established for stay requests in other contexts: (1) whether there

is a “fair prospect” that the appeal will succeed on the merits and/or the appeal

raises “serious legal questions”; (2) whether the defendant would be “irreparably

injured” in the absence of a stay;4 (3) whether the plaintiff would be “substantially

injured” if a stay is granted; and (4) “where the public’s interest lies.” Leiva-Perez

v. Holder, 640 F.3d 962, 964-70 (9th Cir. 2011). Each of these factors weighs

heavily in favor of a stay here—particularly in light of events that have taken place

since Facebook filed the Petition.

4 The potential for irreparable harm is also a requirement for emergency
motions to stay under Circuit Rule 27-3.
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I. THERE IS AT LEAST A FAIR PROSPECT THAT FACEBOOK’S
PETITION WILL SUCCEED ON THE MERITS, AND THE
PETITION RAISES SERIOUS LEGAL QUESTIONS.

A. There Is At Least A Fair Prospect That This Court Will Conclude
That BIPA’s “Aggrieved” Requirement Defeats Predominance.

Facebook’s Petition explains that BIPA’s statutory injury requirement—the

limitation of its private right of action to a plaintiff “aggrieved by a violation of

this Act” (740 ILCS 14/20)—defeats Rule 23(b)(3) predominance. Pet. at 8-15.

The Illinois Appellate Court, three state trial courts, and two federal courts

have held that the “aggrieved” provision requires an inherently individualized

showing of “actual injury” beyond the alleged statutory violation. Pet. at 9-13;

Rosenbach v. Six Flags Entm’t Corp., __ N.E.3d __, 2017 IL App (2d) 170317,

¶¶ 15, 28 (Dec. 21, 2017) (holding that a plaintiff is not aggrieved “when the only

injury he or she alleges is a violation” of BIPA). Under Supreme Court and Circuit

precedent, the need for a showing of individualized injury precludes class

certification. See Pet. at 13-15; Comcast Corp. v. Behrend, 569 U.S. 27, 30 (2013)

(“to meet the predominance requirement,” a plaintiff must “show [ ] that the

existence of individual injury resulting from [an alleged statutory violation is]

capable of proof at trial through evidence that [is] common to the class rather than

individual to its members”); Stearns v. Ticketmaster Corp., 655 F.3d 1013, 1022,

1024 (9th Cir. 2011) (class certification improper where there are variations in the

abilities of class members to satisfy a statutory injury provision).
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In its class certification order, the district court indicated that plaintiffs could

satisfy BIPA’s “aggrieved” requirement by establishing an “injury to a privacy

right” on a class-wide basis—although the court did not identify the legal standard

for demonstrating such an injury. Cert. Op. at 9. The Petition explains that this

conclusion is manifestly erroneous under both federal and state law. Pet. at 11.

But the district court’s May 14 summary judgment ruling appears to go

further: It suggests that plaintiffs do not need to prove anything beyond a statutory

violation, calling it a “faulty proposition” that plaintiffs “must prove something

more than a violation of BIPA’s notice-and-consent provisions” to satisfy the

statutory injury requirement. MSJ Op. at 2. This decision thereby confirms two

points in Facebook’s Petition.

First, the district court has circumvented an individualized issue that

precludes class certification under Rule 23, and refused to follow precedent that is

controlling in Illinois courts, by reading the “aggrieved” requirement out of BIPA

altogether. Pet. at 11-15. Despite the rule that “federal courts are bound to follow

[state intermediate appellate courts] unless there is convincing evidence that the

state’s highest court would reach a different conclusion,” Emery v. Clark, 604 F.3d

1102, 1118 (9th Cir. 2010), it is now even clearer than before that the district court

considers Rosenbach to be a “non-binding data point for ascertaining Illinois law”

and has simply decided to “part company with it.” Cert. Op. at 10. The district
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court’s conclusion that plaintiffs do not have to “prove something more than a

violation of BIPA’s notice-and-consent provisions” (MSJ Op. at 2) cannot be

reconciled with Rosenbach’s holding that a plaintiff is not aggrieved, and cannot

recover, when “the only injury he or she alleges is a violation of [BIPA] by a

private entity that collected his or her biometric identifiers . . . without providing

him or her the disclosures and obtaining the written consent required” by the BIPA

statute. 2017 IL App (2d) 170317, ¶ 15.

Second, certification is improper for the additional reason that individualized

determinations are required to weed out class members who lack Article III

standing. Pet. at 15-16. Permitting class members to recover based on nothing

“more than a violation of BIPA’s notice-and-consent provisions,” as the district

court’s summary judgment order appears to permit, is plainly inconsistent with the

Supreme Court’s decision in Spokeo v. Robins, 136 S. Ct. 1540 (2016). That case

holds that Article III requires a showing of “concrete injury even in the context of a

statutory violation.” Id. at 1549-50; see also Mazza v. Am. Honda Motor Co., 666

F.3d 581, 594 (9th Cir. 2012) (“no class may be certified that contains members

lacking Article III standing”); Syed v. M-I, LLC, 853 F.3d 492, 499 (9th Cir. 2017)

(initial opinion based finding of Article III standing on statutory violation alone;

amended opinion found standing based only on individualized allegations of actual
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harm—that the plaintiff would not have authorized the credit check “had [the

waiver notice] contained a sufficiently clear disclosure, as required in the statute”).

B. There Is At Least A Fair Prospect That This Court Will Agree
With Facebook’s Position On The Impact Of Illinois’
Extraterritoriality Doctrine.

Because BIPA does not apply extraterritorially, each plaintiff must prove on

an individualized basis that the circumstances related to his BIPA claim occurred

“primarily and substantially in Illinois.” Pet. at 16-20; Avery v. State Farm Mut.

Auto. Ins. Co., 216 Ill. 2d 100, 182, 187 (2005). In its opinion on class

certification, the district court recognized that “BIPA does not have extraterritorial

reach,” but found that the extraterritoriality prohibition did not raise individualized

issues because “[n]one of the class members are non-residents suing under Illinois

law.” Cert. Op. at 12-13. Facebook’s Petition explains (1) that this conclusion is

inconsistent with Illinois precedents holding that residency is insufficient under the

extraterritoriality doctrine (Pet. at 17-18);5 and (2) that the need to establish a

domestic BIPA violation defeats predominance because each class member may

5 See Graham v. General U.S. Grant, 43 Ill. 2d 1, 2-4 (1969) (dismissing suit
under Illinois Dram Shop Act based on injuries from a drunk-driving accident
where the plaintiff, the drunk driver, and the defendant liquor stores were Illinois
residents, and the liquor was sold in Illinois, because “the automobile accident”—a
“necessary element of liability”—“occurred in Wisconsin”).
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claim a different Illinois connection beyond his own residency (id. at 18-20).6 In

its summary judgment ruling, the district court reaffirmed that this suit is brought

“on behalf of Illinois residents who used Facebook in Illinois,” and dismissed

Facebook’s extraterritoriality argument as “metaphysical.” MSJ Op. at 6.

At the hearing on class notice, however, the district court exacerbated the

problem: It suggested that class membership does not actually turn on residency,

notwithstanding its prior statements in the class certification and summary

judgment rulings (see p. 4 supra), and declined to articulate what it means to be

“located in Illinois” under the certified class definition. The court explained that

someone is “potentially part of the class” if he or she has been in Illinois “for any

period of time and [is] not just passing through” at the time his “template[] [was]

harvested from data.” Hr’g Tr. at 12-13 (emphasis added). It then ordered

Facebook to disseminate notice to “all users present in Illinois for 60 continuous

days or longer” during the entire seven-year class period. Class Notice Order at 1.

This ruling confirms that class certification should not have been granted: If

a claimant’s class membership turns in part on his “location” for “any period of

time” that is “not just passing through,” then there must undoubtedly be an

individualized determination of whether the proposed application of BIPA to each

6 See, e.g., Avery, 216 Ill. 2d at 190 (reversing certification of a nationwide
class that included “members whose [insurance] claims proceedings took place
outside of Illinois”).
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class member is domestic. If, as the Illinois courts have squarely held, a plaintiff’s

residency at the time of the violation, standing alone, is insufficient to allow him to

invoke a statute, his “location” in Illinois for an indeterminate period cannot be

close to sufficient. Otherwise, for example, a Facebook user who lived in

California his whole life would be able to assert a BIPA claim if he took a

two-month business trip to Chicago in 2011 and a template was created for him on

Facebook’s out-of-state server while he was there. There is more than a “fair

prospect” that the Court will reverse the class certification order.

II. FACEBOOK WILL SUFFER IRREPARABLE INJURY IF THE
COURT DOES NOT GRANT A STAY.

Courts in this Circuit have routinely held that a defendant “suffer[s]

substantial harm” if it is compelled to spend “substantial time and resources” on

litigation “and the [district court] is later reversed on the issue of class

certification.” Gray v. Golden Gate Nat’l Recreational Area, 2011 WL 6934433,

at *3 (N.D. Cal. Dec. 29, 2011); see Brown v. Wal-Mart Stores, Inc., 2012 WL

5818300, at *4 (N.D. Cal. Nov. 15, 2012) (“Forcing Defendant to incur potentially

substantial fees . . . that may ultimately be unnecessary constitutes at least some

harm to Defendant.”). But litigation costs are just the tip of the iceberg here.

As explained in Facebook’s Rule 27-3 certification, if the Court does not

grant a stay by May 30, over 20 million people will receive class notice that may

need to be retracted or modified substantially. The reputational and economic
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costs to Facebook will be irreparable, particularly because Facebook will have to

use its own service to inform users about a lawsuit pending against it. As the

Manual for Complex Litigation explains, requiring a defendant to distribute or host

notices through its own channels of communication “may be prejudicial and may

even deprive of it of First Amendment rights,” and thus “the court should require

class counsel to show the absence of feasible alternatives” to the dissemination of

class notice by the defendant itself. MANUAL FOR COMPLEX LITIGATION (FOURTH)

§ 21.311, at 292-93 (2004); see also Mark v. Gawker Media LLC, 2014 WL

5557489, at *4 (S.D.N.Y. Nov. 3, 2014) (requiring class action defendants to

“post[] a link on their website extracts a cost from Defendants, and has the

potential to appear punitive”). The district court here has also ordered email

notice, meaning that such an alternative can be (and will be) deployed. Indeed, the

district court said at the hearing that “I don’t agree with” the Manual for Complex

Litigation on this point. Hr’g Tr. at 5.

An independently serious problem arises from the district court’s refusal to

clarify the contours of the class until the claims process. Facebook will be

seriously hindered in its ability to prepare for trial, and make informed decisions

related to any potential settlement, without some idea of the size of the class.
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III. PLAINTIFFS WILL NOT BE INJURED BY A STAY.

Plaintiffs, by contrast, will not be “substantially injure[d]” by a stay.

Leiva-Perez, 640 F.3d at 964. Courts in this Circuit have routinely held that a

simple delay in proceedings does not constitute a substantial injury to plaintiffs.

See, e.g., Brown, 2012 WL 5818300, at * 4 (“The potential delay in Plaintiff’s

ability to recover penalties . . . does not constitute a substantial injury.”); Willcox v.

Lloyds TSB Bank, PLC, 2016 WL 917893, at *7 (D. Haw. Mar. 7, 2016) (“[I]t

makes little sense to say that a decision . . . to briefly stay proceedings while the

Ninth Circuit considers the Rule 23(f) Petition will cause [plaintiffs] prejudice.”).

That is particularly true where, as here, plaintiffs “stipulated to a stay of litigation”

earlier in this case. Gray, 2011 WL 6934433, at *3; see Dkt. 199 (stipulating to

three-month stay). A stay would result in only a minor delay in this case in the

context of a years-long litigation.

In fact, there is a serious risk of injury to the absent class members if a stay

is not granted before any form of notice is sent. “[T]he parties risk generating

confusion among class members” if they “disseminate class notice” and this Court

then “modif[ies] or decertif[ies] the class after class notice has issued.” Brown,

2012 WL 5818300, at *4. If the class notice plan adopted by the district court is

implemented in full and this Court then grants review and rules in Facebook’s

favor, “[s]uch a result would require the issuance of a second curative notice to the
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class.” Id. Courts in this Circuit have found that such a curative notice would

likely be ineffective for a class of 22,000, see id., a tiny fraction of the class

members estimated to exist in this case (whether the relevant metric is Illinois

residency or a two-month interlude in the State).

And again, the possibility of confusion is particularly acute because the

district court’s plan for class notice calls for class members to be notified by

Facebook on Facebook. See Dkt. 390. If class members receive a notice that

appears to be from Facebook notifying them of an ongoing class action against

Facebook, only to then receive another notice appearing to be from Facebook

telling them that the class action no longer exists (or some variant thereof), they

will be understandably confused and uncertain as to whether they can trust those

mixed messages. A brief stay to allow this Court to resolve Facebook’s Petition

would avoid this problem.

IV. THE PUBLIC INTEREST FAVORS A STAY.

“The public interest lies in proper resolution of the important issues in this

case, and issuance of a stay would avoid wasting resources on a class action

litigation which might be changed in scope on appeal.” Gray, 2011 WL 6934433,

at *3. “A stay . . . will help to ensure the proper resolution of the important issues

raised in this case by preventing potentially wasteful work on the part of the

[district] court and the parties while [this Court] considers [Facebook’s] Rule 23(f)
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petition.” Brown, 2012 WL 5818300 at *5. Particularly because of the stakes of

this litigation and its implications for numerous technology companies like

Facebook (see Pet. at 20; Chamber Br.), this Court should have a chance to resolve

the fundamental issues presented by Facebook’s Petition before notice is sent out

to tens of millions of people and a multi-billion-dollar case goes to trial.

CONCLUSION

The Court should stay proceedings in the district court pending this Court’s

resolution of Facebook’s Rule 23(f) Petition and any resulting appeal.

Respectfully submitted,

/s/ Andrew J. Pincus
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1   Monday - May 21, 2018                            10:02 a.m.
2                        P R O C E E D I N G S
3                              ---000---
4
5             THE CLERK:  Calling Case No. 15-3747,  In Re Facebook
6   Biometric Information Privacy Litigation.
7        Counsel?
8             MR. WILLIAMS:  Good morning, your Hon or.  Shawn
9   Williams, Robbins Geller Rudman and Dowd.

10        I'm also here with my colleagues Patrick Coughlin and John
11   George from my firm, and Corban Rhodes from th e Labaton firm,
12   on behalf of plaintiff.
13             THE COURT:  Okay.
14             MS. GOLDMAN:  Good morning, your Hon or.  Lauren
15   Goldman of Mayer Brown on behalf of Facebook.
16        I'm here today with Archis Parasharami, w ho I think you
17   met before, who will be covering the class act ion notice
18   issues; with my partner Vincent Connelly, who is one of the
19   people who will be trying the case; and with N ikki Sokol from
20   Facebook.
21             THE COURT:  All right.  Okay.  We're  going to power
22   through the notice issue.  Why don't you both -- both come on
23   up.
24        All right.  Now, let's talk about a coupl e of things
25   first.  Who is going to do what?

4
1        My sense is, after reviewing everybody's p apers, I think
2   the class administrator should send the email, okay?  So they
3   can send the email notice.  We're going to work  out the back
4   office part of this in a moment.
5        And then, Facebook, I want you to do one o f those jewel
6   notifications that I learned about earlier in t he case, and,
7   also, a news feed insert.  Okay?
8             MR. PARASHARAMI:  Your Honor, may I b e heard on those
9   issues?

10             THE COURT:  Yes.
11             MR. PARASHARAMI:  So in light of the  fact that your
12   Honor is ordering email notice, which we think  is appropriate,
13   the jewel notifications and news feed notices --
14             THE COURT:  I think you need to get a little bit
15   closer to the mic.
16             MR. PARASHARAMI:  I'm sorry.
17             THE COURT:  Just slide it towards yo u.  Slide the
18   thing -- yeah, okay.
19        All right.  Go ahead.
20             MR. PARASHARAMI:  So the news feed n otifications and
21   the jewel notifications would be duplicative, unnecessarily
22   duplicative.
23             THE COURT:  They may be duplicative,  but our goal
24   here is to give notice.  And it's reasonable, in my view, for
25   you anow to do that.
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1        So we will do a jewel notice, or whatever you call it, the
2   jewel thing with the little red light that flas hes and the news
3   feed insert.
4        I'm going to decline Messenger.  I don't t hink that --
5   that's necessary.  I think that seems to be the  least likely to
6   get everybody, so Messenger will be declined.
7             MR. PARASHARAMI:  Your Honor, may I b e heard on the
8   -- just a little further on the jewel notificat ion?
9             THE COURT:  Yes.

10             MR. PARASHARAMI:  So the Manual for Complex
11   Litigation says using essentially communicatio ns processes of a
12   business should be essentially the last resort , only if there
13   are no other feasible alternatives because of the way that it
14   interferes with --
15             THE COURT:  I don't agree with that.   We're trying to
16   give the best reasonable notice.
17        In my view, given your business and your platform, email
18   is just not going to cut it.  You need to get the jewel
19   notifications and the news feed.  So those wil l happen.
20        Now, tell me a little bit about what you did with
21   Cambridge Analytica.  So that looks to me -- n ow maybe I'm
22   wrong because I do not use Facebook.  I never have, because I'm
23   a federal judge.  I don't use any social media .  It's not just
24   Facebook.  I don't Tweet.  I don't do anything .  Now,
25   nevertheless, I understand what you do because  people around me

6
1   use it.
2        So my understanding is your postings about  Cambridge
3   Analytica were not in news feed and not in jewe l.  You did
4   something special for that; is that right?
5             MR. PARASHARAMI:  Your Honor, I don't  know the
6   details of it, but let me try and address that question.
7   Cambridge Analytica is a totally different situ ation, your
8   Honor, because it is a communication between th e company and
9   its customers.  It is not a Court ordered class  notice.  It's

10   just a different fit.
11        I mean, I think to the extent that your H onor is raising
12   the possibility of a jewel notification and --  you know, and a
13   news feed, that probably is enough to describe  what we would
14   have to do here.
15             THE COURT:  Well, that may be, but w hat did you all
16   do with -- I'm looking at screenshots and they 're not -- they
17   don't look like news feed or jewel.
18        Is there something else you did?  Was the re something else
19   Facebook did for Cambridge?
20             MR. WILLIAMS:  Your Honor, I can tal k about the news
21   feed piece, at least briefly, because they did  do that --
22             THE COURT:  They did do a news feed for Cambridge?
23             MR. WILLIAMS:  -- with Cambridge Ana lytica.  And in
24   our view it's something that is sufficient.  I t seems cheaper
25   than some other forms of notice.

7
1        It is a -- a notice that goes directly to a user's news
2   feed so when they open Facebook, it's the first  thing that
3   they see.
4             THE COURT:  No, I understand that and  it's ordered.
5   We're -- what I want to know is do you know, ma ybe -- if you
6   don't know, that's fine.
7        But, Mr. Williams, for example, do you kno w, did they do
8   something special for Cambridge?
9             MR. WILLIAMS:  When you say "special"  in terms of the

10   news feed?
11             THE COURT:  Was it -- outside of the  news feed and
12   outside of jewel, did they have a separate pus h that they used?
13             MR. WILLIAMS:  I don't know that.  I  don't know the
14   answer to that.  I do know that it was through  news feed at
15   least.
16             THE COURT:  At least through news fe ed.  Okay.
17        And, Mr. Parasharami -- did I get that ri ght?
18             MR. PARASHARAMI:  Yes.  Thank you.
19             THE COURT:  You don't know whether t hey did
20   something?
21             MR. PARASHARAMI:  My understanding i s that it's not
22   something special or different outside of its normal channels
23   for communicating with its own users.
24             THE COURT:  Okay.  Well, I just happ ened to see one
25   this morning that is on a mobile phone.  It sa ys Facebook, and

8
1   it's from Facebook, and it says "Sarah," person alized to the
2   user, and then it goes on from there.
3        But you don't know whether there was a new s feed or
4   something else.
5             MR. PARASHARAMI:  No, I don't.  This is something not
6   in the record, your Honor.
7             THE COURT:  All right.  Well, it will  be news feed,
8   jewel and the emails.
9        Now, the emails you all are going to do, M r. Williams.

10   Okay?
11        Now, my next question is when can we get all of this done?
12   It looked to me like -- can we get it out by M ay 30th?  That's
13   40 days before trial.
14             MR. WILLIAMS:  I think that's right,  your Honor.  The
15   papers -- defendant's papers made clear that t hey could get at
16   least all of the email in a form that could be  communicated to
17   the administrator by next Friday, which is May  25th.
18             THE COURT:  Is that right?
19             MR. WILLIAMS:  Assume it goes over t o Monday, you're
20   at the 28th, which is at least two days before  that.
21             THE COURT:  Maybe you can have them work on the
22   weekend.
23             MR. WILLIAMS:  Oh, that's Facebook.
24             THE COURT:  Okay.
25             MR. WILLIAMS:  They are compiling al l the email to
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1   send and will have it all compiled by the end o f next week.  At
2   least that's what's in their papers.
3             THE COURT:  All right.  So May 25th, unless something
4   dramatic happens, will be a bankable date.
5        Yes.
6             MR. PARASHARAMI:  Your Honor, just to  be clear --
7             THE COURT:  I really need you to move  the microphone.
8   Just put it right in front of you.  Don't bend down.  Just move
9   it towards you, so you can stay upright and sti ll speak.

10             MR. PARASHARAMI:  Is this better?
11             THE COURT:  No.  Move it closer.
12             MR. PARASHARAMI:  All right.  Thanks .  Thank you,
13   your Honor.
14        I just wanted to --
15             THE COURT:  That's better.  Go ahead .
16             MR. PARASHARAMI:  Okay.  Just on the  question of
17   timing.  You know, our declarant testified to what we could do
18   under essentially the proposal that we had mad e, and so I just
19   want to make clear that if -- you know, if it is some different
20   set of people that we're supposed to identify,  then this Friday
21   date could never hold.
22             THE COURT:  All right.  Well, we can  talk with that.
23        So it looked to me that, Facebook, you ca n go back -- so
24   you have the IP address and some kind of adver tising placement
25   technology to find people, right?

10
1             MR. PARASHARAMI:  Essentially we have  something that
2   we use to predict the home location of users, a nd that's what
3   we use in our advertising processes.
4             THE COURT:  All right.  So you can us e both
5   techniques back to January of 2012 and then IP addresses only
6   for 2011 and 2012.
7             MR. PARASHARAMI:  That's essentially right, your
8   Honor.
9             THE COURT:  Seems fine.

10        Any problem with that, Mr. Williams?
11             MR. WILLIAMS:  Not for locating the email address,
12   no.
13             THE COURT:  Okay.
14             MR. WILLIAMS:  And if --
15             MR. PARASHARAMI:  And -- oh, I'm sor ry, Sean.
16             MR. WILLIAMS:  Go ahead.
17             MR. PARASHARAMI:  Just to be clear, your Honor, the
18   idea would be to try to identify individuals w ho are -- who are
19   users that are residents of Illinois for purpo ses of
20   identifying and are an over-inclusive, but app ropriately
21   tailored group of notice recipients.
22             THE COURT:  Yes.  Now, let's talk ab out what I'm
23   going to call the O'Hare problem.  Okay?
24        So you're living in Colorado.  You are a Facebook user.
25   You're connecting through O'Hare.  You're ther e for two hours.

11
1   As users often do, you check your Facebook to s ee what's
2   happening in the 90 minutes that you are, you k now, unavailable
3   and then you leave.
4        Now, that will show an IP address for Illi nois, but they
5   are not going to be members of the class.  They  are residents
6   of Colorado.  So how are we going to deal with that?
7             MR. WILLIAMS:  Well, two points there .  On the
8   residency issue, I do want to discuss that a li ttle bit.  It
9   was one of the things that me and my colleagues  and Facebook

10   talked about over the weekend with respect to the content of
11   the notice.
12             THE COURT:  Okay.
13             MR. WILLIAMS:  I think that is a dif ficult problem.
14   I don't think it's a difficult -- well, let me  back up.
15        I think that if that person who landed in  Illinois for an
16   hour, checks their Facebook page, maybe even o pened up, took a
17   selfie and uploaded it onto Facebook, that per son is going to
18   have a scan of their face geometry done and po ssibly a template
19   created.
20        I think your Honor was very, very clear i n its class
21   certification order about the class definition  being limited to
22   people who had a template created and stored i n Illinois.  What
23   the Court did not do was -- what the Court did  not do was limit
24   it to -- to residents.
25             THE COURT:  It doesn't have to be st ored in Illinois.

12
1             MR. WILLIAMS:  Correct.
2             THE COURT:  It just has to be people who had
3   templates harvested from data.
4             MR. WILLIAMS:  I misspoke.
5             THE COURT:  Yes.
6             MR. WILLIAMS:  I think that the Court  did not limit
7   it to people who were, quote/unquote, residents .
8        We don't really have a -- an issue with th e term
9   "resident" unless it becomes a requirement late r that -- you

10   know, in a proof of claim that a person must s how that they
11   were a legal resident in Illinois at the time that this
12   violation occurred.  So we just need to work t hrough that.
13             THE COURT:  I don't think we need to  sort through
14   that now.  Let's be common-sensical about this .  This is an
15   Illinois state law for Illinois people.  Okay?
16        So if you're passing through O'Hare or dr iving through
17   Peoria, you're not an Illinois person subject to BIPA.  That's
18   all we're talking about.  So how are you going  to sort that
19   out?
20        Facebook, can you do something?
21             MR. PARASHARAMI:  Yes.  Our proposal  is to -- in
22   coming up with this list of potential notice r ecipients, which
23   we believe is over-inclusive, but appropriatel y tailored for
24   purposes of notice, but our proposal is to loo k for people who
25   have a predicted home location in the State of  Illinois for a
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1   substantial portion of a year.  And to us that was a good way
2   to come close to assessing residents.  I mean - -
3             THE COURT:  Well, just let me jump in .
4        I don't want to have any game playing with  "substantial
5   portion."  If they are there, they are there.
6        Now, I'm only talking about the O'Hare pro blem.  I've
7   intentionally called -- that's my term.  I've i ntentionally
8   called it that so you get the gist of what I'm trying to
9   communicate.

10        If you are just passing through, you're n ot in the class.
11   If you have lived there for a month, if you ha ve lived there
12   for two months, if you've lived there for any period of time
13   and you're not just passing through, although you're not a
14   lifetime resident, you are potentially part of  the class.
15   Okay?
16        So I don't want to find out that, you kno w, you all built
17   in some eight-month limit, so that -- Facebook , you know, if
18   you ran your parameters and if you aren't ther e for eight
19   months, you're kicked out of the list.  That I  don't want to
20   have happen.
21        So how are you going to define that subst antial -- can
22   you -- like a -- a week or less.  How about th at, Mr. Williams?
23             MR. WILLIAMS:  That's fine.  And tha t was the problem
24   I was worried about.
25             THE COURT:  We have to have some -- you need some

14
1   gatekeeping time; right?
2             MR. PARASHARAMI:  Yeah.  I wonder if that is,
3   unfortunately, way too small just because of th e --
4             THE COURT:  Let's talk about that.
5        How about -- you know, it's possible you c ould be on a
6   business trip or maybe a trial in the Northern District for two
7   months.  How about --
8             MR. WILLIAMS:  I think it's fair to s ay just a month.
9   If you're in Illinois for a month, that means t hat you have at

10   least some business or social issue that requi res you to be
11   there, use the services of, you know, the stat e or city that
12   are available to you.  And even if you don't h ave a plan to
13   stay forever or a year, that a month, I think,  puts you in a
14   position where you're actually -- you're there  and it's a
15   meaningful period of time.
16             MR. PARASHARAMI:  There is sort of a n indeterminacy
17   to that that I think is problematic.
18        And I guess the other point I would make is that this a
19   predicted home location.  It's not as though w e know for sure;
20   right?
21        So I guess my take is that if it's a rela tively short
22   time, it's really not enough to know if they a re there.
23        You know, I'm not trying to play games or  anything like
24   that.  I think it makes sense to have somethin g that is, you
25   know, tied to other standards in the law.

15
1        So one example might be residency for tax purposes, which
2   is --
3             THE COURT:  That's a year, though.  T hat's too long.
4             MR. PARASHARAMI:  Well, often they sa y 100- -- you
5   know, let's say over six months.  183 days is t he IRS
6   requirement, just as an example.
7        I mean, I think, to me, that might be bett er than the
8   alternative of, like, one week or one month.  T here is --
9             THE COURT:  Let's just think this thr ough.  Now, this

10   is notice.  Okay?  This is not writing checks.   There is -- a
11   lot of things have to happen before that ever happens.
12        Now, it's okay to be -- throw a wider net , cast a wider
13   net for notice.  It may be that we use a short er time period
14   for notice, but should the day come -- and who  knows, maybe it
15   won't, but should the day come that claim form s get submitted,
16   we tighten it up.  And, you know, you -- if it 's less than
17   three months, we'll just presume you were a tr ansient and
18   you're not going to be eligible to get any of the damages that
19   might be awarded.
20             MR. WILLIAMS:  I think that makes se nse.
21             THE COURT:  We could do it that way.
22             MR. WILLIAMS:  I think it makes sens e.  Wider in the
23   beginning and narrow it later.
24             THE COURT:  Okay.  So -- yes.
25             MR. PARASHARAMI:  I guess the other thing I would say

16
1   is that if we change the parameters, we just do  need to have
2   more time in order to effectuate that.  I mean,  you know, we --
3             THE COURT:  You just push a different  date in.  I
4   mean --
5             MR. PARASHARAMI:  It's not just like pressing
6   buttons.  I think it would take a lot.
7             THE COURT:  It's not just like pressi ng buttons?
8             MR. PARASHARAMI:  Well, it might be l ike pressing a
9   lot and lot and lot of buttons.

10             THE COURT:  What else could it be bu t pressing
11   buttons?  You're Facebook.
12             MR. PARASHARAMI:  Your Honor, I appr eciate that.  I
13   guess maybe I should have been more -- more ap t.  It's not like
14   pressing one button.
15             THE COURT:  Fine.  You have to chang e the algorithm
16   or whatever.
17             MR. PARASHARAMI:  So then I would, y our Honor, ask
18   for enough time to effectuate that.  You know,  I obviously will
19   warrant that we will work with alacrity, but t his is being
20   developed for the first time --
21             THE COURT:  We'll come back to timin g at the end.
22   Let's work out all these little things first.
23        So I'll tell you what.  We'll reserve the  claimant
24   eligibility issue on location until we get to the claim stage,
25   should that happen.  Who knows?  It may not.
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1        And for notice purposes, let's just -- I t hink two months
2   or less is not -- is presumptively transient.  So, you know,
3   more than 60 days will be the notice cut-off.
4             MR. PARASHARAMI:  And, your Honor, so  my take would
5   be that that should be 60 continuous days, beca use otherwise if
6   it's --
7             THE COURT:  That's fine.  I don't hav e a problem with
8   that.
9             MR. WILLIAMS:  Well, I guess one thin g that we need

10   to know is what -- what are the manners in whi ch they are
11   actually putting parameters around the search now.
12             THE COURT:  You anticipated my next question.
13        So, Mr. Parasharami, just tell me, just g enerally, how is
14   all this going to happen?  How is that list go ing to get
15   populated?
16             MR. PARASHARAMI:  Well, so we attemp t to look for
17   what's called predicted home location, which i s essentially
18   this method that we use for advertising to try  and predict, you
19   know, for advertisers where somebody will be.  What their home
20   location is on a specific day.  Right?  And so  I guess we would
21   look for the number of hits, you know, for a n umber of days per
22   person.
23        So it requires a complicated search.  I'm  no engineer, so
24   I can't, you know, begin to understand what th ey do to get
25   there, but I do understand --

18
1             THE COURT:  Somehow I'm confident Fac ebook can do it.
2        But let me just ask this.  This is all the  existing
3   technology.  There is nothing different.  For e xample, you'll
4   just take what Facebook normally uses and just adapt it for
5   this purpose.
6             MR. PARASHARAMI:  Right.  I guess the  -- the
7   predicted home location technology is existing technology.  The
8   process of searching for this, obviously, is no t something it
9   ordinarily has to do --

10             THE COURT:  I understand.  You're ju st tailoring
11   existing search protocols for this project.  J ust like if I
12   were Procter and Gamble, you would be tailorin g it for Procter
13   and Gamble.
14        You're just using pre-existing -- I want your assurance
15   this is not a new, different or unusual softwa re.  This is what
16   Facebook does in the ordinary course of busine ss to get this
17   information.
18             MR. PARASHARAMI:  I understand your question, your
19   Honor.  I think it is accurate to say that the  underlying
20   information of predicted home location is part  of our course of
21   business.
22        The searching of it.  The substantial eng ineering time
23   needed to actually get this information pulled , the pulling of
24   an email list, is not part of our ordinary cou rse of business.
25             THE COURT:  I understand.  Of course  not.  This is

19
1   litigation.  This isn't -- class action trials don't happen
2   every day, even for Facebook.
3        Now, for the IP addresses, how are you goi ng to harvest
4   those?
5             MR. PARASHARAMI:  That specific of ho w to do it is
6   beyond my knowledge, but my understanding --
7             THE COURT:  Just generally.  What do you understand
8   is going to happen?
9             MR. PARASHARAMI:  I think we have dat a and we are

10   going to look at that data.  I mean, at that l evel -- the
11   engineers understand it and, as I say, I think  we can do it
12   with reasonable speed.
13             THE COURT:  All right.  Okay.  So we 're going to set
14   a target date of May 25th for this.  All right ?
15        Now, if there is any extraordinary proble m, you can let me
16   know, like, the day before and we'll see what we can do.
17             MR. PARASHARAMI:  Your Honor, just t o try and -- I
18   think that given this time frame of the two mo nths, I -- that
19   has been -- you know, we're going to have to s tart on it.  I
20   just do not know that starting today, we can g et it done by the
21   25th.
22        I would ask, rather than us coming back t o you on the 24th
23   or 25th -- the 24th is three days from now, an d saying --
24             THE COURT:  Well, your declarant say s they -- we're
25   talking about what was in the declaration.  He  said he could do

20
1   it by the 25th.  What's the problem?
2             MR. WILLIAMS:  I think they said they  already
3   started.
4             MR. PARASHARAMI:  Yeah.  Started on, I think, a
5   different time frame.  So I just don't know.  I  think, your
6   Honor, if we --
7             THE COURT:  It's a mildly longer one.   I mean, if you
8   were doing six months, this is just now three m onths shorter.
9             MR. PARASHARAMI:  Yeah.  If we have t o restart our

10   work in order to do it, then that might expand  the time.
11             THE COURT:  I will be surprised, but  you ask and
12   figure that out.  But all we're doing is the - - literally the
13   only thing we're doing is, apparently, startin g a little bit
14   earlier than you might have.  That's all.  May be they did start
15   earlier.  Who knows?
16             MR. PARASHARAMI:  Right.  So I'm say ing we would have
17   to start the search now, as opposed to having already tried to
18   start work on this.
19             THE COURT:  All right.  May 25th is going to be the
20   target date.  You let me know if there is any problem with
21   that.  We're going to shoot to get everything out by May 30th.
22   Okay?  That will give us 40 days before trial.
23        All right.  Now, I do want to -- then you  all can raise
24   any other issues you want to, but let's just g o over the long
25   form notice as amended in the, what is it, rep ly filing,
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1   Mr. Williams?
2             MR. WILLIAMS:  We filed a declaration  on Friday
3   afternoon.
4             THE COURT:  Yes, that one.  I want to  use that one.
5   Okay.
6             MR. WILLIAMS:  I think it's docket --  the red line is
7   381-2, if that's helpful.
8             THE COURT:  Let's actually take the o riginal un-red
9   lined one, 381-1, which is plaintiff's revised long form

10   notice.  Let's just go through it.
11        There are a couple of changes I'm going t o make and then
12   we can discuss whether other changes need to b e made as well.
13   So on Page 1, that all looked fine to me.
14        Mr. Parasharami, any problems with that?
15             MR. PARASHARAMI:  I'm sorry.  You're  looking at
16   380 --
17             THE COURT:  381-1, the long form not ice, called
18   Exhibit A.
19             MR. WILLIAMS:  381-1 was filed on Ma y 18.
20             THE COURT:  May 18.
21        Maybe you two can share?
22             MR. WILLIAMS:  That's fine.  I don't  have my winning
23   case notes here.
24             THE COURT:  Exhibit A.
25             MR. WILLIAMS:  381-1 is the clean ve rsion.  381-2 is

22
1   the red line.
2        (Whereupon document was tendered to counse l.)
3             MR. PARASHARAMI:  Oh, thanks.  Apprec iate it.
4             THE COURT:  Okay.  Page 1 seems fine.
5        Any problem with that, Mr. Parasharami?
6             MR. PARASHARAMI:  Your Honor, we -- w e do, you know,
7   for -- you know, I guess -- I think an appropri ate --
8   especially since we have some time, but what I would propose is
9   that we submit --

10             THE COURT:  No, we're just going to do it now.  Let's
11   get this thing done.
12        Look, this is one of my oldest cases.  Ok ay?  We can't
13   keep pushing things down the road.  The time f or trial has
14   come.  You're here.  I'm here.  I've got a mil lion other things
15   to do.  Trust me, I have a lot more than you d o.  Let's just
16   finish this now.  Okay?
17             MR. PARASHARAMI:  I appreciate, your  Honor --
18             THE COURT:  So any problems that are  not in your
19   brief?  Any objections to Page 1?
20             MR. PARASHARAMI:  Yeah.  Our concern  is that the use
21   of the phrase "biometric data" is inaccurate b ecause it doesn't
22   appear in the statute.  It's not what the clai ms are --
23             THE COURT:  What do you want, "biome tric
24   information"?
25             MR. PARASHARAMI:  "Identifiers," you r Honor.  That's

23
1   the phrase in the statute and that's the -- tha t's the phrase
2   that they are -- that the plaintiffs are actual ly litigating.
3             THE COURT:  This has no legal interpr etive effect.
4   You understand that?  So this is just telling p eople in the
5   world in a practical and reasonable way what th e case is about.
6        I think that idea of identifiers, it's not  going to tie
7   your hands.  It's not going to tie anybody's ha nds.  It's
8   certainly not going to tie my hands.  We just w ant to
9   communicate to people in a way that they unders tand.

10        I'm going to overrule that.  "Data" is fi ne.  That is not
11   an interpretation of BIPA.  It is not meant to  be a statement
12   of law.  You know that.  This is just telling folks in the
13   world:  Hey, maybe I should do something.  Oka y?
14             MR. PARASHARAMI:  I think that the p roblem is it
15   misstates the claims, and Rule 23(c)(2) requir es an accurate
16   statement of --
17             THE COURT:  It is accurate, Mr. Para sharami.  Trust
18   me.  I have been writing Facebook order after Facebook order
19   for the last two months.  All right?  This thi ng is going to
20   get done.
21        So if you want to say "information" becau se you don't like
22   the word "data," that's fine.  It does not hav e to slavishly
23   follow the statute to be accurate and informat ive.
24        Now, what do you want to say if you don't  like the word
25   "data"?  Would you prefer to say "information" ?

24
1             MR. PARASHARAMI:  Umm --
2             THE COURT:  "Materials"?
3        I don't know why the word "data" is object ionable, but if
4   you don't like it, I will entertain a substitut e.
5             MR. PARASHARAMI:  Yeah.  I --
6             THE COURT:  "Stuff."
7             MR. PARASHARAMI:  Oh, no.  I --
8             THE COURT:  "Your face," how about th at?  "Stored
9   your face."

10             MR. PARASHARAMI:  Yeah, I don't thin k that's quite
11   right.  I think -- do we prefer "information"?
12             MS. GOLDMAN:  Yes.
13             MR. PARASHARAMI:  "Information."
14             THE COURT:  "Information," okay.
15        Mr. Williams, do you have any problem wit h that?
16             MR. WILLIAMS:  No.
17             THE COURT:  That will be changed to "information."
18        Okay.  Anything else on Page 1, Mr. Paras harami?
19             MR. PARASHARAMI:  Yeah.  I think -- I think
20   throughout where there are references to "in I llinois," and
21   this is a global problem with the notice, it s hould refer to
22   "residents."
23        I think that, you know, the Court has sai d in its class
24   certification order, the order granting class certification,
25   that the class consists of Illinois residents;  that it is not a

In Re Facebook Biometric Information Privacy Litigation
C 15-3747 JD

Debra L. Pas,  CRR 

Official Reporter - U.S. District Court - Northern District of California

(415) 431-1477

  Case: 18-80053, 05/25/2018, ID: 10885660, DktEntry: 16, Page 39 of 49



25
1   class of Illinois non-residents.
2             MR. WILLIAMS:  That's inaccurate.
3             MR. PARASHARAMI:  Well, on Page 13 it  says -- the
4   order says that this is not a class of Illinois  non-residents.
5             MR. WILLIAMS:  Your Honor, what he's referring to on
6   Page 13 of the order -- first, the class defini tion is:
7             "Facebook users located in Illinois f or whom
8        Facebook created and stored a face templat e after
9        June 7, 2011."

10        That's on Page 15.
11        Page 13, that Mr. Parasharami is referrin g to, is a page
12   where your Honor was discussing the extraterri toriality issue
13   and actually -- and the Avery case, which -- i n which case the
14   issue was plaintiffs who brought suit under an  Illinois
15   statute, but lived outside of Illinois.  And y ou are
16   distinguishing that set of circumstances --
17             THE COURT:  I remember that all quit e clearly.
18        Why don't we do this?  I did say "located ."  Why don't we
19   say, "If you are a Facebook user located in Il linois"?
20             MR. WILLIAMS:  That's fine.
21             THE COURT:  Okay?  Make that change throughout.
22   Okay?  So, for example, starting in that bold language at the
23   top and then elsewhere.  Okay?
24             MR. PARASHARAMI:  Your Honor, just o n that point.  It
25   does seem like based -- the order said none of  the class

26
1   members are non-residents, and I just think tha t it could be
2   misleading to people, to the extent that if the y believe
3   that -- that there is some sort of broader crit eria, you know,
4   located in what captured your O'Hare example.  And I think that
5   would be very confusing to potential recipients  of this.
6             THE COURT:  I think that's -- I'm not  worried that
7   that's going to be confusing.
8        So we'll -- we'll meet you halfway there, Mr. Parasharami.
9   We will say "located in."  Mainly to stay consi stent with the

10   definition that's in the next paragraph.
11        Okay.  Any other concerns about Page 1?
12        Mr. Williams, you need to just take notes  or have somebody
13   on your team take notes so we can make all thi s good.  Okay?
14        All right.  Anything else?
15        (No response.)
16             THE COURT:  Page 2 is just the Table  of Contents.
17   Anything there?
18             MR. PARASHARAMI:  So, no, we don't h ave a problem
19   with that.
20             THE COURT:  Okay.  Page 3.  I am cha nging Section 1
21   to -- we're going to delete entirely the sente nce, "The trial
22   will decide."  Okay?
23        So it should go from bracket date to my n ame.  Take that
24   middle sentence out.
25        And then in the second line "You have leg al rights," say

27
1   "Before the Court holds a jury trial."  All rig ht?  So add
2   "jury" there and take out "the trial will decid e" line.
3        Mr. Parasharami, any concerns about Page 3 ?
4             MR. PARASHARAMI:  So I guess globally  we've covered
5   the change from "data" to "information"?
6             THE COURT:  All right, yes.  That wil l be made
7   throughout, along with the "located."
8        Okay.  Anything else?
9             MR. PARASHARAMI:  Yeah.  I think in t he last sentence

10   of 2, we think it's --
11             THE COURT:  2?  Okay.
12             MR. WILLIAMS:  Section 2.
13             THE COURT:  Yes.
14             MR. PARASHARAMI:  Section 2.
15             THE COURT:  Yes.
16             MR. PARASHARAMI:  We think it's impo rtant to instead
17   of repeating the phrase about the "stored biom etric data
18   without prior consent," to identify the statut ory requirement,
19   which I'll agree is part of the requirement of  being aggrieved
20   by a violation of the statute.
21             THE COURT:  All right.  So what are you asking?
22             MR. PARASHARAMI:  To delete -- where  it says "any
23   person in Illinois," and then delete "from" th rough "consent to
24   aggrieved by a violation of the statute."
25             MR. WILLIAMS:  I'm not sure I unders tand.

28
1             THE COURT:  I don't see the word "fro m."  Where is
2   that?  This is Paragraph 2, "What is this lawsu it about?"
3             MR. PARASHARAMI:  So we would change after "BIPA
4   allows any person in Illinois from."
5             THE COURT:  The last sentence, I see.   "BIPA allows
6   any person in Illinois."
7             MR. PARASHARAMI:  "Aggrieved by a vio lation of the
8   statute," is what we would say in place of "fro m" through
9   "without prior consent."

10             THE COURT:  Can we just drop that la st sentence
11   entirely?  Do we really need it?  It seems a l ittle duplicative
12   of anything else.
13             MR. WILLIAMS:  The reason we had it in there is
14   because we felt we needed to actually explain the damages, the
15   potential.  But if that's out, we're comfortab le with it.
16             MR. PARASHARAMI:  We're fine with de leting the
17   sentence.
18             THE COURT:  All right.  That last se ntence will be
19   deleted.  Let's take that whole thing out and make it shorter
20   anyway.
21        Okay.  Anything else on Page 3?
22             MR. PARASHARAMI:  I think -- I think  in the first
23   bullet on the response to -- the response No. 4, where it says,
24   "who have been tagged in photographs and, thus , had face
25   templates created."
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1        I'm not sure that's entirely clear that th at's right.  And
2   I would just cut "who have been tagged" --
3             THE COURT:  How about if we drop all those bullet
4   points?  For notice purposes, do they really ne ed --
5             MR. PARASHARAMI:  That's fine.
6             MR. WILLIAMS:  Don't need them.
7             THE COURT:  All right.  All the bulle t points are
8   out.  All the little dot things will be out.  O kay.  That's
9   good.  All right.  So that takes care of that.

10        Page 4.  Any concerns, Mr. Parasharami?
11             MR. PARASHARAMI:  So, again, the -- I think we're
12   replacing "biometric data" with --
13             THE COURT:  That's going to happen u niversally.  So
14   don't worry about that.
15        (Brief pause.)
16             THE COURT:  All right.  Nothing this ?
17             MR. PARASHARAMI:  Yeah.  I -- we wou ld like to
18   supplement, and I just don't have language her e, but six
19   with -- you know, because I think if I underst and right --
20             THE COURT:  Six, okay.  Yes.
21             MR. PARASHARAMI:  Mr. Williams and I  are probably
22   going to submit after this a joint document th at contains
23   our -- our views of what this should look like  for the Court's
24   approval.  So just -- you know, I think that m ight be a good
25   way to proceed.
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1        But with that, we want to provide a --
2             THE COURT:  Can I tell you what I use d to do when I
3   was on your side of the case?  I would just say :  We disagree
4   entirely and consider ourselves to be as innoce nt as the new
5   lambs.  I mean, how much more do you need to sa y?
6             MR. PARASHARAMI:  I think with respec t, I appreciate
7   that, but we would like to communicate our poin t of view.
8        Can I -- I guess I can read into the recor d what our view
9   would be for -- for six and --

10             THE COURT:  I'll tell you what.  Jus t work it out
11   today.
12             MR. PARASHARAMI:  Is that all right,  your Honor --
13             THE COURT:  Any reasonable statement .  They can say
14   whatever they want.
15             MR. WILLIAMS:  One point I'd like to  make there.
16             THE COURT:  Yes.
17             MR. WILLIAMS:  It's their position t hey want to say
18   whatever they want, that's fine.
19        What they do want to add, though, which w e talked about
20   yesterday, which was that they have a current petition with the
21   Ninth Circuit pending under 23(f).  And I expl ained that, look,
22   it's not in the Ninth Circuit.  It's a petitio n and it's not --
23   have relevance to any person that is going to be reading this
24   for notice purposes.
25        And so we didn't think that that had any role in --
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1             THE COURT:  Well, I agree with that.  You can just
2   say -- we're talking about the merits here, oka y, not
3   procedural things.  So just whatever you want t o say on the
4   merits.
5             MR. WILLIAMS:  They can say whatever they want to
6   say.
7             THE COURT:  They can do whatever they  like.  If you
8   have any objections, let me know.  Okay?
9        Let's get that done by tomorrow -- I would  like to have

10   this back first thing tomorrow morning.
11             MR. PARASHARAMI:  Your Honor, with t hat in mind, I
12   think -- and we have been negotiating over the  weekend.  I
13   think there might be some value in -- and I th ink we agreed on
14   a lot of things, Sean, I think it's fair to sa y.
15             MR. WILLIAMS:  Except last night was n't quite an
16   agreement.
17             THE COURT:  Just talk to the Court n ot to each other.
18   Talk to me.
19        What's the issue?
20             MR. PARASHARAMI:  Your Honor, I thin k it might be
21   appropriate for us to -- you know, if we can a gree on certain
22   other changes to this, we would put in it a re d line for your
23   Honor --
24             THE COURT:  You can do whatever you want, but this is
25   the baseline.  Okay?
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1             MR. PARASHARAMI:  Sure.
2             THE COURT:  If you want to riff on it  some more,
3   that's fine, as long as everybody agrees.
4             MR. WILLIAMS:  And the changes that y our Honor has
5   suggested right now, we're fine with those.
6             THE COURT:  Those are all mandatory.  Okay?  They're
7   not to be negotiated.
8        Now, I do not want to see 15 other topics of this
9   agreement.  This is your time.  So don't go hom e and think:

10   I'm going to add 20 more points.  We're gettin g this done now.
11        Now, I will let you negotiate your insert .  That's fine.
12   Okay?  Now, if there is anything else you both  agree on, that's
13   fine, too.
14             MR. PARASHARAMI:  And is that true t hroughout the
15   document?
16             THE COURT:  That's through for the e ntire notice.
17   Okay?  This is it.  This is your show time.
18             MR. PARASHARAMI:  Appreciate it, you r Honor.
19             THE COURT:  Okay.  Anything else on Page 4?
20        (No response.)
21             THE COURT:  All right.  Page 5?
22        (Brief pause.)
23             THE COURT:  Now, I have to say for n umber ten, I
24   understand there is not going to be a website that
25   automatically tells you.  That's fine.
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1        But I think the wording of this properly c aptures the fact
2   that they will be notified later after all of t he checking
3   mechanisms are put into place and it's determin ed.  So I don't
4   have a problem with that.
5             MR. PARASHARAMI:  Your Honor, on this  we feel very --
6   there is not going to be some process by which -- that can
7   inform potential class members accurately wheth er they are
8   class members or not.  So that's a pretty impor tant point.
9             THE COURT:  I agree with that.  But I  think this

10   notification just says go to this website, typ e your name in
11   and we'll get back to you.
12        It doesn't say we're going to instantaneo usly determine
13   whether you're a class member or not.
14             MR. PARASHARAMI:  I think that -- at  least if I were
15   a class member reading that, I would think tha t by putting my
16   information in, I would get some return at som e point on
17   whether I'm a class member or not.  And that i s typically --
18             THE COURT:  It says you will be noti fied.
19             MR. PARASHARAMI:  So that -- that es sentially almost
20   never happens in class actions.  To my mind --  and I do a lot
21   of class actions and class action notices.  To  me, this is both
22   unheard of and, frankly, totally impractical.  I don't think
23   it's necessary to -- for purposes of understan ding whether
24   somebody should opt in or opt out.
25        I think the other problem with that is th at if somebody is
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1   choosing whether to exercise their due process right to opt out
2   of the class, they might believe they could go to a website and
3   actually provide that information.
4        This is -- at the end of the day if there is a trial in
5   the case and, you know, a final resolution, the re would always
6   need to be a claims process in order to determi ne who is in the
7   class.  So I think this is wholly misleading.
8        I think striking it is -- would be useful.   And, you know,
9   I think we have --

10             THE COURT:  Well, all right.  I don' t agree with any
11   of that, but in the interests of expediency, c an we just drop
12   it?
13             MR. WILLIAMS:  I don't think that it 's misleading at
14   all.  I think it's helpful.
15             THE COURT:  Why do we need it?  Why do we need it?
16             MR. WILLIAMS:  The only reason that we need it is so
17   that class members or potential class members can go to the
18   website and find out more about the case and w hether or not
19   they may be part of the class.  It's more info rmative than
20   anything else.
21             MR. PARASHARAMI:  But I think throug hout this
22   document you're going to have places where you  say:  For more
23   information about the class action, you know, look at this web
24   page.  This is specific about class membership .
25             MR. WILLIAMS:  Your Honor, if you th ink -- if you
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1   think it's --
2             THE COURT:  Hold on, everybody.  We'v e got plenty of
3   time here.
4        Now, let me ask you this.  Are you looking  to harvest
5   something from this cite that you need?
6             MR. WILLIAMS:  No.
7             THE COURT:  Any data or anything like  that?
8             MR. WILLIAMS:  No.
9             THE COURT:  Okay.  I thought maybe th is was an effort

10   to get extra clarity on who might be -- but it 's not.
11             MR. WILLIAMS:  Well, the -- the webs ite and people
12   logging in or putting their name and informati on in there and
13   getting info about whether or not they may be in the class,
14   that it's more helpful to the notice recipient  than to us.
15             MR. PARASHARAMI:  This is a website that can never
16   really exist because there won't be a process for checking them
17   against -- there is no class membership list t o check against.
18   And that's why I say I think it was -- and 11 is kind of the
19   same way.  They say "you will be notified" --
20             THE COURT:  Slow down here.  We are going to
21   determine who has a face template.  There is j ust no question.
22   That is going to happen.  It may not happen no w for the notice
23   period, but it is going to happen when we get to the claim
24   stage should that day ever arise.
25             MR. PARASHARAMI:  So I think that's a totally
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1   different process and that including language a bout some -- you
2   know, about some website now would be misleadin g because it
3   would imply that you could find out before the claim is
4   processed.
5        I agree that, you know, at the end of the day there will
6   be a claims process.  That should be delineated  later, not in
7   this notice.
8        It would be misleading to tell people -- I  assume that the
9   blank is a -- so if I may?  That the blank is g oing to be the

10   class notice website.  That's typically what t he blank refers
11   to.
12        But that notice website, as -- you know, when somebody
13   gets an email, if they click on this link, the re is not going
14   to be anything on that website that allows the m to actually get
15   information about whether they are in the clas s or not during
16   the opt-out period.
17        And the whole purpose of notice is for pe ople to be able
18   to decide whether or not to opt out.  That's s ort of the
19   touchstone of due process.  So this is not jus t kind of a side
20   issue.  This is actually pretty important.
21        And, you know, I -- I think if we're goin g to, you know,
22   take this seriously, we have to got to not inc lude misleading
23   information like this.
24             MR. WILLIAMS:  I think I understand the issue now,
25   your Honor.  I had not heard this before.

In Re Facebook Biometric Information Privacy Litigation
C 15-3747 JD

Debra L. Pas,  CRR 

Official Reporter - U.S. District Court - Northern District of California

(415) 431-1477

  Case: 18-80053, 05/25/2018, ID: 10885660, DktEntry: 16, Page 42 of 49



37
1        I think that what Mr. Parasharami is sugge sting is that --
2   that this -- this suggests that you can go to a  website now and
3   determine if your name is going to be among tho se.
4        And I agree, that that's not -- I don't th ink that that's
5   necessary.  There won't be any information popu lated in there,
6   in that website now about whether or not your n ame is --
7             THE COURT:  I started off by saying y es.  It says,
8   we'll let you know later.  But I thought it was  to help define
9   specifically people who might get missed otherw ise, but you

10   said no.  So if you want to put in a general, "for more
11   information, see..."
12             MR. WILLIAMS:  "For more information ."  We can do
13   that.
14             THE COURT:  How about that?
15             MR. WILLIAMS:  Yes.
16             MR. PARASHARAMI:  I think that's the  kind of thing
17   that we could readily negotiate.
18             THE COURT:  All right.  So why don't  you just redo 10
19   and 11 and just make it:  For more information , please see your
20   cite.  Okay?
21             MR. PARASHARAMI:  Your Honor, I do t hink in 11 there
22   is the potential to mislead people.  And 10 as  well, for that
23   matter.  But certainly in 11, in talking about  whether you're
24   in the class or not.
25        Just uploading one photograph might not b e enough to put
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1   you in the class.  I think there should be some  -- some
2   qualifier, like, enough photographs just to mak e it clear.
3             THE COURT:  You two try to work somet hing out.  I
4   mean, I think 10 and 11 could probably just be one item.
5             MR. WILLIAMS:  Can I be heard on this  point, because
6   it's one that we discussed yesterday.
7             THE COURT:  Sure.  Okay.
8             MR. WILLIAMS:  Whether or not a perso n uploads enough
9   photographs for a template to be created is an issue that a

10   notice recipient is not going to understand.  Frankly, it is --
11   I don't even know that it's accurate.
12        So what defendants are suggesting is that  in some
13   instances you may have to upload more than one  photograph or
14   there needs to be more than one photograph of you in order for
15   a template to be created.
16        That issue is going to come out at trial in one way or
17   another.  It's not necessary here at all.
18             THE COURT:  I agree.  Look.  The way  to approach
19   notice is you have to have had at least one ph oto uploaded.
20   That may not be enough.  We'll see.  Have to d ispute this at
21   trial maybe.
22             MR. WILLIAMS:  Right.
23             THE COURT:  But let's not -- we're n ot going to get
24   into that now.  Okay.
25        I think all of this can probably just be for more
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1   information and to help you think about your ri ghts, you know,
2   something along those lines, and whether you wa nt to stay in or
3   stay out, you can go to this website or call yo u.
4             MR. WILLIAMS:  That's right.
5             THE COURT:  Not me.  Call you.  Okay?   I'm not sure
6   we say that enough actually.  I know it's at th e end, but think
7   about maybe in the beginning when you mention m y name, "Please
8   do not call the Court."  Ms. Clark and I would be very happy.
9   Okay.

10             MR. WILLIAMS:  Will do, your Honor.
11             THE COURT:  All right.
12             MR. PARASHARAMI:  This is something we can probably
13   work out with Mr. Williams, but for -- if we'r e on number 12, I
14   think that would be a good place to say "Do no t contact
15   Facebook or the Court."
16             THE COURT:  That's fine.  You can pu t that in, too.
17   That's perfectly fine.
18        In fact, that probably is not a bad idea.   Why don't you
19   say, "Please do not email or do anything to Fa cebook because it
20   will not be seen.  You need to go through this  process."
21        All right?
22             MR. PARASHARAMI:  Right.
23             THE COURT:  All right.  Page 6.  Oh,  I do have -- the
24   exclusion process, I think, is not adequate.  We'll get to that
25   in a moment.
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1        Anything up to -- in the first paragraph o r Paragraph 14
2   on Page 6?
3             MR. PARASHARAMI:  I don't believe so,  in the first
4   paragraph.
5             THE COURT:  Nothing, okay.  Paragraph  14.
6             MR. PARASHARAMI:  Are we on the secon d paragraph?
7             THE COURT:  Yeah, the one that's numb ered 14.
8             MR. PARASHARAMI:  Yeah.  So we didn't  have an issue
9   in the first paragraph.

10        I guess on the second paragraph, I think that the last
11   sentence of that paragraph is a little bit con fusing.
12             THE COURT:  "If you exclude."
13             MR. PARASHARAMI:  It sort of presume s why somebody
14   might exclude themselves, and it seems to give  them, you know,
15   legal advice, which I think is probably not th e function of a
16   class notice.
17             THE COURT:  Why don't we just do thi s, "If you
18   exclude yourself, you should talk to your own lawyer soon."
19   How about that?
20             MR. WILLIAMS:  That's fine with us, your Honor.
21             THE COURT:  Let's just do that.
22             MR. PARASHARAMI:  I think that's fin e.
23             THE COURT:  Okay?  All right.  So, " If you exclude
24   yourself, you should talk..."
25        Now, 15, Mr. Williams, you went from the 21st century to
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1   the 19th when you want to opt.  I think U.S. ma il is just
2   not -- not the right technique.  You need to ha ve a click "opt
3   me out," a -- you know, something easy.  Do not  go to a
4   different website.  Just something that can say , "Please
5   exclude."
6             MR. WILLIAMS:  We talked about that w ith the claims
7   administrator over the weekend and this morning  and that can be
8   electronic.
9             THE COURT:  All right.  I think U.S. mail should be a

10   last resort, if there at all.  Okay?  Because it's just -- in
11   this day and age, and particularly for this ca se, it's not that
12   suited.  All right?
13             MR. WILLIAMS:  Yes.
14             THE COURT:  All right.  You work tha t out.
15        Okay.  Page 7?  Anything on Page 7, Mr. P arasharami?
16             MR. PARASHARAMI:  Yeah.  My understa nding is that
17   plaintiff's counsel had some changes on their communications
18   issues on Page -- on 16.
19             THE COURT:  On which one?
20             MR. PARASHARAMI:  On number 16, but I suspect we can
21   work that all out.
22             MR. WILLIAMS:  Oh, on 16 we're just going to change
23   the telephone numbers.  We have an 800 number that we would
24   like to --
25             THE COURT:  Oh, okay.  Good.  1-800 number.
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1             MR. WILLIAMS:  Each firm has an 800 n umber that is --
2   has people trained to answer questions related to the notice or
3   questions from potential class members.
4             THE COURT:  All right.  Okay.
5        All right.  Anything on Page 7?  I do -- I 'm going to
6   change the trial section, but we'll -- anything  before that,
7   Mr. Parasharami?
8             MR. PARASHARAMI:  No, not -- no.
9             THE COURT:  On the trial, just -- let 's have that

10   entry sentence read, "The Court has scheduled a jury trial to
11   begin on July 9, 2018."
12        Just take out the rest.  End after 2018.
13        Okay.  Anything else on Page 7, Mr. Paras harami?
14             MR. PARASHARAMI:  No, not on  -- not  on the -- one
15   second.
16             THE COURT:  Anything on Page 8?
17             MR. PARASHARAMI:  Sorry.  I'm just c omparing.
18             THE COURT:  Yes, that's fine.
19             MR. PARASHARAMI:  No.
20             THE COURT:  Okay.  Now, you two fini sh those little
21   things you're going to work out.  Get it to me  by tomorrow
22   morning and then tailor the short form to corr espond to all the
23   changes we made to this one.  Okay?
24             MR. WILLIAMS:  Will do.
25             THE COURT:  All right.  Anything els e I can help you
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1   with on notice?
2             MR. PARASHARAMI:  I think we do want to talk about
3   timing again, your Honor.
4        You know, we made -- I mean, first of all,  obviously, we
5   will do our best and we will keep the Court inf ormed about
6   creating the list of notice recipients.  Obviou sly, as your
7   Honor said, we will target the 25th.
8        We make clear in the declarations that we filed that a --
9   that the news feed would take a week longer tha n that after the

10   list is completed and that the jewel notificat ions would take
11   two weeks longer than that.  Just so your Hono r is aware of
12   that.
13             THE COURT:  Why is that?
14             MR. PARASHARAMI:  That was -- that w as for the
15   computing time and resources, engineering reso urces that would
16   take to do it.  We asked how long would that t ake, and that's
17   what we were told.
18             THE COURT:  Two weeks to post someth ing on a jewel?
19             MR. PARASHARAMI:  Yeah, because this  isn't -- it's
20   not something that we have just set up.  It's not -- again,
21   it's not like you press one button.
22        I appreciate that buttons are pressed, bu t lots and lots
23   of buttons are pressed here.
24             THE COURT:  How can it take two week s to do that?  I
25   mean...
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1             MR. PARASHARAMI:  I mean, that is --
2             THE COURT:  I didn't get that.  I fin d it little
3   counter-intuitive, to be honest.
4        But why does it take -- the jewel mechanis m is set up.
5   You've just got to populate the text box.  Why does that take
6   two weeks?
7             MR. PARASHARAMI:  I just don't think that's how it
8   works.  And we can talk to the engineers and ge t you more
9   detail.  In the -- we had, as you know, almost no time to deal

10   with these issues.
11             THE COURT:  I really disagree with t hat
12   characterization.  It's just not right.  You h ad plenty of
13   time.  We can take it down to 30 days and you still have plenty
14   of time.  So this is not -- and particularly f or an online
15   company that moves with alacrity when it choos es to in other
16   circumstances, I find the time protestations t o be a bit
17   hollow.
18        Now, what I would like to do is understan d why it takes
19   two weeks to populate a jewel content.  I don' t get that.  Do
20   you know?
21             MR. PARASHARAMI:  No.  We talked to our engineers and
22   asked them what would it take and that is what  we were told.
23             THE COURT:  I need more detail on th at.  I am
24   skeptical, quite skeptical that Facebook canno t turn on less
25   than two week's notice to post a jewel.  That' s what you're
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1   telling me.
2        I'm going to hold you to that.  And I'm fi nding it very,
3   very hard to believe that there is an iron-clad  algorithmic
4   online law that Facebook cannot do a notice on less than two
5   week's prep time.  I'm very skeptical.
6        Now, maybe that's right, but I'm going to need to see some
7   proof.  I am going to remember that you told me  that,
8   Mr. Parasharami.
9             MR. PARASHARAMI:  I appreciate that, your Honor.  I

10   wouldn't tell you that if I did not think --
11             THE COURT:  You're not able to tell me the details
12   why, which makes me concerned.
13             MR. PARASHARAMI:  Yeah.  Again, in s ort of the time
14   frame for trying to brief these issues in the last two to three
15   days, or whatever it's been, we tried to get q uick answers to
16   how to accomplish this task.
17             THE COURT:  All right.  I want to se e a detailed
18   declaration from the engineer who does this ex plaining to me
19   that it is literally impossible for Facebook u nder any
20   circumstances to post a jewel notification on less than 14 days
21   notice.  That's what I expect to see.  You get  that to me by
22   tomorrow at 5:00 p.m.
23        Now, what about the -- you said it took a  week for what?
24             MR. PARASHARAMI:  For the news feed.
25             THE COURT:  I want the same declarat ion for the news
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1   feed.  I do not want generalities.  I want spec ific
2   understandings.  And I want that person to say that they have
3   never been able to do this before and it's lite rally impossible
4   for Facebook to post anything in a jewel notice  on less than
5   two week's notice no matter what.  And it is im possible for
6   Facebook to post anything in the news feed on, what is it, less
7   than seven days.  That's what I expect to see.
8             MR. PARASHARAMI:  I think that that's  a -- I'll just
9   be direct.  I think that's a bit unfair.  We as ked for the best

10   estimate of the time it would take and --
11             THE COURT:  We're not talking about that.  I'm
12   talking about your representations to the Cour t,
13   Mr. Parasharami, that Facebook could not do th is on less than
14   two week's time.  I want to see the evidence f or that.
15        That's what we're talking about, not the overall time in
16   the case.  I want to see the data behind that representation.
17             MR. PARASHARAMI:  I just want to be clear --
18             THE COURT:  I want to have an engine er tell me, under
19   penalty of perjury, that it is literally impos sible for
20   Facebook to do that on less than two week's no tice, because I
21   am deeply skeptical.
22             MR. PARASHARAMI:  So I want to be cl ear.  I don't
23   think I'm representing the words "literally im possible."  What
24   I was representing is what I understood is the  time that they
25   forecast it will take.
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1        Do they -- I think it's not like it's been  -- I just don't
2   know the answer to that.  I think that --
3             THE COURT:  You told me two weeks.  N ow --
4             MR. PARASHARAMI:  That's our best est imate.  I think
5   it's a legitimate --
6             THE COURT:  I'm not going to accept a  best estimate.
7   When you tell me, as you did, that you cannot d o it, no way, no
8   how, on less than two week's notice, I want to see the evidence
9   for that.  I don't believe that's true.  Now, i t may be, and I

10   may learn something, but I'm skeptical that th at's true.
11        You get that to me tomorrow at 5:00, and you get the news
12   feed one at the same time.
13        Anything else I can help you with?
14             MR. PARASHARAMI:  On that issue, you r Honor, i would
15   just ask if I turns out -- and I'm not trying to be difficult
16   here.  If it turns out we can do it quicker, w e will try, but I
17   -- and then -- and we'll learn that.
18        But we gave the Court the best informatio n we had at the
19   time we filed these declarations, you know, at  the Friday
20   5:00 p.m. deadline.
21             THE COURT:  We shall see, Mr. Parash arami.
22        Anything else I can help you with, Mr. Wi lliams?
23             MR. WILLIAMS:  Just one point, your Honor.
24             THE COURT:  Yes.
25             MR. WILLIAMS:  Actually two.
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1        To the extent that you're satisfied with w hatever you get
2   from Facebook on those issues, it shouldn't sto p whatever they
3   can do quickly should get out.  We can stagger some of those
4   issues, to the extent the Court is willing to d o that.
5             THE COURT:  I will take a keen eye to  the timeline.
6             MR. WILLIAMS:  And the next issue is just one I'm
7   anticipating due to correspondence I have had w ith defendants
8   over the last few days.
9        So when we were here last a few weeks ago,  we asked you

10   about your standing order on civil trials and the timing of the
11   obligations of the parties in exchanging infor mation so that
12   you had the information that you needed within , I think it's 14
13   days of the pretrial conference.
14             THE COURT:  Let me -- remind me when  that is?
15             MR. WILLIAMS:  It's June 14th.  Pret rial conference
16   is June 14th.
17             THE COURT:  Oh, okay.  Yes.
18             MR. WILLIAMS:  So that requires you to have the
19   documents that you need by May 31st.
20             THE COURT:  Yes.
21             MR. WILLIAMS:  We met-and-conferred on May 2nd or 3rd
22   regarding, you know, Exhibit Lists, Witness Li sts, things that
23   are going to require us to really talk about t o get the
24   documents before you in the form that you need  them.
25        Last week we -- we agreed to exchange tha t information on
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1   May 17th or 18th at the latest and plaintiffs h ave served their
2   Motions in Limine, the Exhibit List, the Witnes s List and other
3   materials to invite correspondence and discussi on on those
4   matters so that we can get them, you know, toge ther.
5        We got a response from Facebook saying tha t they needed
6   another five or six business days to do their e xchange.  So we
7   haven't received anything other than Motions in  Limine from
8   them yet and so there is no work that can get d one.
9        Last night I got an email from Facebook sa ying that they

10   may raise this issue with you to get more time  to do the
11   exchanges, but they would like to do it in a w ay that doesn't
12   affect the trial date, but it might affect the  date on which
13   you get the materials in order to make decisio ns about
14   admissibility and things of that nature.
15             THE COURT:  How many do you have?  F or example, how
16   many Motions in Limine do you have?
17             MR. WILLIAMS:  Well, your limit was eight.  We
18   served --
19             THE COURT:  You hit the limit?
20             MR. WILLIAMS:  Yeah.  We served --
21             THE COURT:  You hit the limit.
22             MR. WILLIAMS:  We hit the limit.  Th ey served six.  I
23   think there are probably three of those that w e'll work out.
24             THE COURT:  I know you know, because  you're an
25   experienced trial lawyer, you both are, it's j ust evidentiary
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1   objections.  Okay?  It's not -- they are not mi ni summary
2   judgments.  We are not covert Daubert motions.  It's just:
3   This category of documents or this type of test imony should be
4   excluded because --
5             MR. WILLIAMS:  We're true to that.
6             THE COURT:  -- it's character evidenc e, or something
7   like that.  You had eight of those.
8             MR. WILLIAMS:  We were true to that.  I think that
9   once --

10             THE COURT:  Can you give me a sample ?  Just a high
11   level -- what are some of the issues that's yo ur evidentiary
12   problems?
13             MR. WILLIAMS:  One of the issues is,  for example, the
14   admissibility of documents related to the Iris h Data Protection
15   Commission, which had audited Facebook in 2011  and 2012,
16   particularly about the privacy issues and the way they were
17   collecting biometric data.
18             THE COURT:  All right.
19             MR. WILLIAMS:  That's one thing we e xpect to be an
20   issue.
21             THE COURT:  Okay.
22             MR. WILLIAMS:  The next issue is the  acquisition of
23   face.com, and issues around that.  They have t aken the position
24   in pleadings that the facial recognition data --
25             THE COURT:  I just wanted a flavor.  That's good.
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1   Okay.  Sounds like you did the right thing on t he motions.
2   You'll have plenty of time to argue that.
3             MR. WILLIAMS:  But I think -- we did hit the limit of
4   eight, but I do think that we will be able to w ork out some of
5   them so that it comes down to maybe five --
6             THE COURT:  All right.
7             MR. WILLIAMS:  -- or six.
8             THE COURT:  Okay.
9             MR. WILLIAMS:  But the Motions in Lim ine are not the

10   issue.  It's the other things that have to be done.  The Jury
11   Instructions, the -- the proposed Jury Instruc tions, you know,
12   the Exhibit Lists on negotiating admissibility  and what that's
13   going to look like.
14        If we're not getting the exchanges from F acebook, we're,
15   you know, negotiating with ourselves and the t ime frame for us
16   to reach those agreements is going to get much  shorter.
17             THE COURT:  Well, let me just jump i n.  I have been
18   thinking about Jury Instructions.  Now, I'm pr esuming Illinois
19   does not have a model instruction for BIPA.
20             MR. WILLIAMS:  No.
21             THE COURT:  So this will be one of t hose rare
22   circumstances where we're going to craft one.  I don't think
23   that will be terribly hard.  I think that can be done in a page
24   or two, maybe, and maybe some terms defined, a s we do in the
25   Jury Instructions.  I'm not sure that's necess ary, but I think
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1   we could do that.
2        And then there will be an issue on damages .  Zero damages,
3   1,000 or 5,000.  And I presume no one is attemp ting to prove
4   actual damages.
5             MR. WILLIAMS:  That's right.
6             THE COURT:  Okay.  So it's going to b e statutory
7   damages.
8             MR. WILLIAMS:  That's right.
9             THE COURT:  Okay.  All right.  So tha t's not an

10   insurmountable task between now and June 14th.
11             MR. WILLIAMS:  Between now and May 3 1st, because
12   that's the date that we have to submit all the  pretrial
13   materials --
14             THE COURT:  Ten days from today.
15             MR. WILLIAMS:  -- including the tria l brief.
16        There is a lot to be done.  And unless it 's a two-way
17   street, it's not going to get done.  And we do n't want to be
18   jammed in making those decisions, as they now have all of our
19   materials to just sit on and sort of evaluate and provide us
20   with their responses or their positions whenev er they get
21   comfortable with it.
22             THE COURT:  All right.  Let's hear f rom Facebook.
23        Mr. Connelly.
24             MR. CONNELLY:  Judge, I'm going to a ccentuate the
25   positives.  We're getting closer to trial, as you might expect.

In Re Facebook Biometric Information Privacy Litigation
C 15-3747 JD

Debra L. Pas,  CRR 

Official Reporter - U.S. District Court - Northern District of California

(415) 431-1477

  Case: 18-80053, 05/25/2018, ID: 10885660, DktEntry: 16, Page 46 of 49



53
1   You know, that's --
2             THE COURT:  These things happen.
3             MR. CONNELLY:  You have to search a l ittle bit for
4   the positive, but there have been good faith co mmunications
5   between the parties trying to narrow the issues .
6        The -- and the deadline for both parties i s May 31st to be
7   done with it.  That would then let you have all  of the
8   materials two weeks in advance of June 14th.
9             THE COURT:  Yes.

10             MR. CONNELLY:  What Facebook has bee n suggesting is,
11   look, let's keep talking, but we're getting cr unched.  We'll
12   all do a better job if rather than -- rather t han submitting
13   everything to the Court on May 31st, give us t hree extra
14   business days, which would push it out til Jun e 5th.
15        Now, full disclosure, Judge --
16             THE COURT:  Three actual business da ys.
17             MR. CONNELLY:  Yeah.  We would like to have the
18   filing on June 5th.  Full disclosure that the Court can easily
19   back into itself.  That tightens it up a littl e bit in terms of
20   when the Court gets everything filed on June 5 th for the
21   June 14th hearing, but that's our suggestion.
22        Again, not for purposes of delay, but rea lly, frankly, so
23   that we can -- as you can understand, a case o f this magnitude,
24   there are certain layers of review and getting  client approval,
25   so that we can continue to talk with the Plain tiffs -- I'm
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1   sorry, with the other side in total, as far as let's see how
2   much we can hit common ground on.
3             THE COURT:  And this would be to make  my life easier.
4             MR. CONNELLY:  Yours and ours both.
5             THE COURT:  All right.  June 5th?
6             MR. CONNELLY:  That's our suggestion.
7             THE COURT:  All right.  I can accept that, 5:00 p.m.
8   California time June 5th.  Just have it all in by 5:00 p.m.
9   California time on June 5th.  And this is with an eye towards

10   streamlining the issues, the extra time.
11             MR. CONNELLY:  One last point, Judge , unrelated to
12   this issue, but as long as I'm up here.
13             THE COURT:  Yes.
14             MR. CONNELLY:  And I think it's pret ty clear that the
15   Court has denied or plans to deny Facebook's r equest to stay
16   the proceedings while we have the petition bef ore the Ninth
17   Circuit.  I just --
18             THE COURT:  I haven't even gotten th e opposition to
19   that yet.
20             MR. WILLIAMS:  The opposition is due  today.
21             THE COURT:  I have not taken a look at it.
22             MR. CONNELLY:  I'm sorry.
23             THE COURT:  I have so much to do.  U ntil things are
24   submitted, I really don't -- I just -- I wish I had time to
25   kind of read the things as they come in.  I do n't.  It's just
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1   not practical for a district judge.
2             MR. WILLIAMS:  Can I make one more po int, your Honor,
3   because there is one expectation.
4             THE COURT:  Yes.
5             MR. WILLIAMS:  You know, your class c ertification
6   order, obviously, focuses on the face templates .  And the --
7   the number of face templates that Facebook has either created
8   in Illinois is obviously going to be at issue i n the case, one
9   of the primary issues, a number of them.

10        We asked for that number in discovery man y times.  We
11   actually came to the Court at one point to -- on a Motion to
12   Compel and the Court ordered to us meet-and-co nfer, and the
13   promise was they would get something to us in the form of a
14   stipulation what the number of face templates are.  They have
15   the number.  We think it's somewhere around 7 million, maybe
16   slightly less than that.
17        But I don't see how we can go forward unt il they produce
18   that number.  And it doesn't have to be today,  but your Honor
19   is going to need it.  We're going to need it.
20        We've asked for it.  We're entitled to it .  They have it.
21   It may come up in papers before you, but I don 't see any reason
22   why it's not something that hasn't been provid ed, you know,
23   forthwith.
24             THE COURT:  So it's not subject to s ome fact disputes
25   at trial?
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1             MR. WILLIAMS:  How many face template s they have?
2             THE COURT:  Yes.
3             MR. WILLIAMS:  I don't think so.  I d on't think
4   it's -- the number is really going to be a fact  dispute, but
5   because we asked for the number, they have it.  It's kind of a
6   discovery issue that never got resolved.
7             THE COURT:  I take it you want to say  in opening
8   statement -- you want to use the number in open ing statement?
9   Is that the issue?

10             MR. WILLIAMS:  I may.
11             THE COURT:  Okay.  I thought it was disputed, the
12   number of templates.
13        Is that right, Mr. Connelly?
14             MR. CONNELLY:  Well, yes.  I think - - that's a fair
15   statement.
16             THE COURT:  All right.  Well --
17             MR. CONNELLY:  Although I appreciate  what counsel is
18   saying.
19        Again, I haven't been personally engaged in this process.
20   I will take a deep dive into it to find out wh ether or not that
21   number can be made available and if not, why i t can't be made
22   available.
23             THE COURT:  To be honest, it actuall y -- as you have
24   suggested with an eye towards streamlining pre trial prep, if
25   that's something you can just stipulate to, yo u can just make
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1   it a stipulation of fact.  Okay?  That would --  if it's not
2   controversial and you all are happy with it, le t's just do
3   that.
4             MR. WILLIAMS:  It will be controversi al because the
5   number will have some impact on the damages iss ue, which is why
6   they haven't -- in my view, why they haven't pr oduced the
7   number even though we've asked for it a number of times.
8        Ultimately what you'll hear from us, your Honor, is that
9   to the extent that they are unwilling to provid e the number of

10   face templates, then our position will be that  they should not
11   be able to present evidence to the Court or to  a jury that it's
12   anything less than the number of users in Illi nois.
13             THE COURT:  Well, I think that's goi ng a little far
14   now.  Why don't you two see what you can work out?
15        I was under the impression that the -- po pulating the
16   exact count of templates was something that ma y turn on the
17   evidence at trial.  If that's wrong, you can t ell me.  If it's
18   right, you can certainly say "we believe it's millions" in the
19   opening and go from there.  Whatever you want.
20        You can make your argument.  There may be  a consequence if
21   you overstate, but that's up to you.
22             MR. WILLIAMS:  Which is why we asked  for the number
23   in discovery and they haven't produced it.
24             THE COURT:  Okay.  Well, you two wil l -- why don't
25   you address that?  If you can't resolve it in the next couple
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1   days, just let me know.
2             MR. CONNELLY:  Two other, hopefully, quick items from
3   Facebook, one from me and one from Archis.
4             THE COURT:  Yes.
5             MR. CONNELLY:  I think that the heari ng on the
6   request for a stay is set for June 21st.  And I  would suggest
7   in order for everybody to keep that July 9th da te, if it's
8   possible, if it's convenient for everyone, to t ry to move that
9   hearing a little up, have it sooner than June 2 1st, if that's

10   possible.
11        I appreciate that the Court hasn't had a chance to take a
12   look at all the papers, so I'm just -- I'm rai sing that as a
13   possibility.
14             THE COURT:  I haven't looked at them  all.  I
15   certainly haven't gotten an opposition.
16        If you two want to propose an earlier dat e, I will
17   consider it.  I have another trial coming up - - actually, I
18   have two other trials coming up.
19             THE CLERK:  June 14th.
20             MR. WILLIAMS:  I thought it with as June 14 as well,
21   which is --
22             THE CLERK:  It is.
23             THE COURT:  Oh, June 14th.
24             MR. WILLIAMS:  Which is when --
25             THE COURT:  I really doubt -- well, I mean, if you
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1   want to work it out, I will see if I can do it.   June 14th is,
2   what, two weeks away now, three weeks away?
3        If you want to do it, see what you can wor k out.  Okay?
4             MR. CONNELLY:  Very good.
5             THE COURT:  Now, one other thing.  I -- I have
6   forgotten.  Okay.  Anything else?
7             MR. WILLIAMS:  Nothing, your Honor.
8             THE COURT:  Mr. Connelly?
9             MR. CONNELLY:  I think the last quest ion on notice.

10             THE COURT:  Yes.
11             MR. PARASHARAMI:  Just one last poin t.  We had
12   addressed it in the briefs, but had not gotten  to it here,
13   which is that the rules are basically that the  plaintiff has to
14   pay for the cost of class notice.  That's unde r Eisen and
15   Oppenheimer.
16        So we would like the Court to clarify tha t the cost of
17   notice that we experience in putting together this information
18   has to --
19             THE COURT:  Generally, the plaintiff  pays the class
20   notice.  If the cost is insubstantial and it's  not worth the
21   time and effort, then you typically don't.  I will have to see
22   some firm documentation on what the extra expe nses will be and
23   then we'll talk about it.
24             MR. PARASHARAMI:  Okay.  Thank you, your Honor.
25             THE COURT:  Okay?  You get those dec larations to me
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1   by 5:00 p.m. tomorrow.
2        Okay.  Thank you.
3             MR. WILLIAMS:  Thank you, your Honor.
4             THE CLERK:  All rise.  Court is in re cess.
5        (Proceedings adjourned.)
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