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I.

INTRODUCTION
Stephanie Clifford (aka Stormy Daniels) (hereafter, “Ms. Clifford”) files this motion to

intervene in this proceeding for the limited purpose of protecting her rights concerning materials
and documents believed to be in the possession of the government that may be subject to her
attorney-client privilege and settlement communications privilege. Ms. Clifford requests the Court
grant this motion to allow Ms. Clifford the opportunity to request that such materials be protected
from improper disclosure and that they be shared with her in a timely fashion.
By way of background, Ms. Clifford is the plaintiff in a civil suit pending in federal district
court in California against Donald J. Trump, Michael Cohen, and Essential Consultants, LLC
(“EC”), a limited liability company formed by Mr. Cohen. In that action, Ms. Clifford contends
that a “hush agreement” prepared by Mr. Cohen to silence her from speaking about her relationship
with Mr. Trump just weeks before the 2016 Presidential Election was never formed, and is
otherwise void and unenforceable. The hush agreement also provided for a $130,000 payment to
be made to Ms. Clifford by EC, likely in violation of federal election law.
In connection with search warrants executed in separate raids of Mr. Cohen’s office, home,
and hotel room, as well as information obtained by the government from Ms. Clifford’s prior
lawyer Keith Davidson, Ms. Clifford has significant reason to believe that the government is in
possession of materials that are protected by her attorney-client privilege and settlement
communications privilege. These materials are likely to include not only Ms. Clifford’s direct
attorney-client communications between her and Mr. Davidson, but also (1) attorney-client
communications Mr. Davidson improperly shared with Mr. Cohen as reflected in e-mails, text
messages, and possibly audio recordings, (2) protected settlement communications between Mr.
Davidson and Mr. Cohen, and (3) communications between Mr. Davidson and Mr. Cohen (i.e. text
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messages and e-mails) relating to Ms. Clifford that are the property of Ms. Clifford pursuant to
California law.

Ms. Clifford thus plainly has an interest in ensuring these materials are

appropriately handled in a manner that will not cause her prejudice through improper disclosure,
and that the materials be shared with her in a timely fashion. Accordingly, by this motion, Ms.
Clifford seeks permission to intervene in this proceeding to enable her to seek appropriate relief
concerning the highly sensitive, privileged, and important materials currently in the possession of
the government.
II.

BACKGROUND
Ms. Clifford is the plaintiff in a civil action pending in the Central District of California

entitled Stephanie Clifford v. Donald J. Trump, et al., No. 2:18-CV-02217-SJO-FFM (C.D. Cal.)
(hereafter, the “California Action”), before the Honorable S. James Otero. The defendants in the
action are Donald J. Trump (“Mr. Trump”), Essential Consultants, LLC (“EC”), and Michael
Cohen (“Mr. Cohen”), the subject of the search warrants and investigation in this proceeding. EC
is a Delaware Limited Liability Company formed by Mr. Cohen on October 17, 2016. [Declaration
of Michael J. Avenatti in Support of Motion to Intervene (“Avenatti Decl.”), ¶1.] Ms. Clifford
filed her action in California state court on March 6, 2018, and the defendants removed to federal
court on March 16, 2018. [Avenatti Decl., ¶2.]
As alleged in the California Action, Ms. Clifford began an intimate relationship with Mr.
Trump in the summer of 2006 and continued her relationship with Mr. Trump well into the year
2007. [Avenatti Decl., ¶3, Ex. A (hereafter, the “First Amended Complaint” or “FAC”) at ¶10.]
Shortly after the publication of the now infamous Access Hollywood Tape depicting Mr. Trump
making lewd remarks about women, Ms. Clifford sought to share details concerning her
relationship and encounters with Mr. Trump with various media outlets. [FAC, ¶13.] This came
2

to the attention of Mr. Cohen, Mr. Trump’s personal attorney and “fixer” (and a high ranking
attorney at the Trump Organization).

[FAC, ¶16.]

Ms. Clifford alleges Mr. Cohen then

aggressively sought to silence Ms. Clifford as part of an effort to avoid her telling the truth, thus
helping to ensure Mr. Trump won the 2016 Presidential Election. [FAC, ¶17.]
In furtherance of these efforts, Mr. Cohen prepared a draft agreement titled “Confidential
Settlement Agreement and Mutual Release; Assignment of Copyright and Non-Disparagment [sic]
Agreement” (hereafter, the “Settlement Agreement”) and presented it to Ms. Clifford and her
attorney at the time, Keith Davidson. [FAC, ¶17, Ex. 1.] Mr. Davidson’s office is located in
Beverly Hills, California. [FAC, ¶17.] The parties named in the Settlement Agreement were Ms.
Clifford, Mr. Trump, and EC. [FAC, Ex. 1 at p. 1.] By design of Mr. Cohen, the Settlement
Agreement used aliases to refer to Ms. Clifford and Mr. Trump. [FAC, Ex. 1 at p. 1.] Specifically,
Ms. Clifford was referred to by the alias “Peggy Peterson” or “PP.” [Id.] Mr. Trump, on the other
hand, was referred to by the alias “David Dennison” or “DD.” [Id.] A “Side Letter Agreement”
was also drafted to, among other things, identify the true identities of the aliases referenced in the
Settlement Agreement. [FAC, Ex. 2.]
The Settlement Agreement required EC to pay $130,000 to Ms. Clifford. [FAC, Ex. 1 at
¶3.0.1.1.] Mr. Cohen, in two declarations filed in the California Action (including one filed after
the FBI raids on April 9), testified “EC paid Clifford[.]” [Avenatti Decl., Exs. B-C at ¶3.] It
remains unclear at this juncture, however, what the source of funds were for this payment to Ms.
Clifford—EC, Mr. Cohen, Mr. Trump, Mr. Trump’s campaign, or some other source.
Separate and apart from the $130,000 payment, however, Mr. Trump had various
obligations he owed to Ms. Clifford under the Settlement Agreement, including, among other
things, a release, a covenant not to sue, and representations and warranties. [FAC, Ex. 1 at ¶¶2.2,
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2.5, 2.6, 4.3(a), 4.3(b), 6.1.] Further, paragraph 8.6 of the Settlement Agreement states that “this
Agreement, when signed by all Parties, is a valid and binding agreement, enforceable in
accordance with its terms.” [FAC, Ex. 1 at ¶8.6.] But Mr. Trump never signed the Settlement
Agreement or Side Letter Agreement. [FAC, Ex. 1 at p. 14; Ex. 2 at p. 2.]
Based on these facts and others alleged in the First Amended Complaint in the California
Action, Ms. Clifford seeks a declaratory judgment seeking various forms of relief relating to the
Settlement Agreement. [FAC, ¶¶36-63.] First, she seeks an order declaring that the Settlement
Agreement was never formed, and therefore did not exist because, among other things, Mr. Trump
never signed the Settlement Agreement (which was an express condition of the Settlement
Agreement that had to occur for the formation of a valid and binding agreement). [FAC, ¶41.] Nor
did Mr. Trump provide any other valid consideration, and thus he never assented to the duties,
obligations, and conditions the Settlement Agreement imposed on him, including express
obligations to provide Ms. Clifford with releases, a covenant not to sue, and representations and
warranties (all of which were separate and apart from the $130,000 payment). [FAC, ¶41.]
Second, Ms. Clifford seeks an order declaring the Settlement Agreement is invalid,
unenforceable, or void under the doctrine of unconscionability. [FAC, ¶42.]
Third, Ms. Clifford seeks an order declaring the Settlement Agreement is void ab initio
because it is illegal and violates public policy. [FAC, ¶¶44-55.] In support of this contention, Ms.
Clifford asserts the Settlement Agreement was entered with the illegal aim, design, and purpose of
circumventing federal campaign finance law under the Federal Election Campaign Act (FECA),
52 U.S.C. §§ 30101, et seq., and Federal Election Commission (FEC) regulations. [FAC, ¶51]
More specifically, the $130,000 payment was an “in-kind” contribution made to benefit Mr.
Trump’s presidential campaign by suppressing Ms. Clifford’s speech about Mr. Trump just weeks
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before the election, but such payment exceeded campaign contribution limits and was not reported
as required by law. [FAC, ¶51.] Ms. Clifford asserts several other bases to support her contention
that the Settlement Agreement was without a lawful object and purpose. [FAC, ¶¶52-55.]
Finally, Ms. Clifford seeks an order declaring that, at a minimum, there was no agreement
to arbitrate between Ms. Clifford and EC, and further, that the arbitration clause itself is void ab
initio because it is unconscionable, illegal, and violates public policy. [FAC, ¶56.]
In her First Amended Complaint, Ms. Clifford also asserts a cause of action for defamation
against Mr. Cohen individually. [FAC, ¶¶64-71.]
On April 25, Mr. Cohen filed a declaration in the California Action. [Avenatti Decl., ¶6,
Ex D.] Mr. Cohen confirmed that in the FBI raids, the FBI seized “various electronic devices and
documents in my possession, which contain information relating to the $130,000 payment to
Plaintiff Stephanie Clifford at the center of this case[.]” [Id., Ex. D at ¶2.]
Counsel for Ms. Clifford has learned that the government has come into possession of
certain sensitive files, including e-mails, text messages, and possibly audio recordings,1 from Mr.
Cohen and from Keith Davidson, Ms. Clifford’s prior counsel who was involved in the Settlement
Agreement discussed above. [Avenatti Decl., ¶7.] This is consistent with a statement issued to
CNN by Mr. Davidson’s spokesman on April 20: “Mr. Davidson has been contacted by the federal
authorities regarding the Michael Cohen probe in the Southern District of New York. Mr.
Davidson was asked to provide certain limited electronic information. He has done so and will
continue to cooperate to the fullest extent possible under the law.” [Avenatti Decl., ¶9, Ex. F.]

1

CNN reported the FBI seized recordings Mr. Cohen made of his conversations with Mr. Davidson.
[Avenatti Decl., Ex. E.]
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Counsel for Ms. Clifford understands that these materials are likely to include direct
attorney-client communications that she exchanged with Mr. Davidson. [Avenatti Decl., ¶10.]
Importantly, the materials also include Mr. Davidson’s communications with Mr. Cohen – during
Mr. Davidson’s representation of Ms. Clifford in connection with the Settlement Agreement and
recently during the pendency of the California Action. [Id.] Indeed, in an interview that aired on
CNN on April 6, 2018, Mr. Davidson acknowledged that he was recently in contact with Mr.
Cohen, who encouraged him “to go out into the media and spill my guts.” [Id., Ex. G.] Further,
the materials taken from Mr. Davidson also likely include Ms. Clifford’s entire client file, including
text messages and e-mails. [Id., ¶11.]
Ms. Clifford, therefore, seeks to intervene to protect her interests arising out of the
government’s possession of the following categories of materials: (1) Ms. Clifford’s direct
attorney-client communications with Mr. Davidson, (2) Mr. Davidson’s written (and audiorecorded) communications with Mr. Cohen regarding Ms. Clifford, (3) Mr. Davidson’s written
(and audio-recorded) communications disclosing confidential and privileged settlement
communications between Mr. Davidson and Mr. Cohen, and (4) any and all documents constituting
Ms. Clifford’s client file.
III.

MS. CLIFFORD SHOULD BE PERMITTED TO INTERVENE IN THIS
PROCEEDING
“[I]t is settled law that persons affected by the disclosure of allegedly privileged materials

may intervene in pending criminal proceedings and seek protective orders[.]” United States v.
Martoma, 962 F. Supp. 2d 602, 605–06 (S.D.N.Y. 2013) (quoting United States v. RMI Co., 599
F.2d 1183, 1186 (3d Cir. 1979)). Courts widely accept and recognize this right of intervention.
See, e.g., In re Grand Jury Subpoena, 274 F.3d 563, 570 (1st Cir. 2001) (“Colorable claims of
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attorney-client and work product privilege qualify as sufficient interests to ground intervention as
of right.”); United States v. Crawford Enterprises, Inc., 735 F.2d 174, 176 (5th Cir. 1984) (“As a
general proposition, persons or corporations which are adversely affected by the disclosure
of privileged material have the right to intervene”); United States v. Cuthbertson, 651 F.2d 189,
193–94 (3d Cir. 1981) (“[A] third party may intervene in a criminal trial to challenge production
of subpoenaed documents on the ground of privilege.”); United States v. Feeney, 641 F.2d 821,
824 (10th Cir. 1981) (“Generally, ‘persons affected by the disclosure of allegedly privileged
materials may intervene in pending criminal proceedings and seek protective orders.’”) (quoting
United States v. RMI Co., 599 F.2d 1183, 1186 (3d Cir. 1979)); United States v. Fishoff, No. CR
15-586 (MAS), 2016 WL 4414780, at *1–2 (D.N.J. Aug. 16, 2016) (“Despite there not being any
specific criminal rule on intervention, ‘motions to intervene in criminal proceedings have been
granted in limited circumstances where ‘a third party’s constitutional or other federal rights are
implicated by the resolution of a particular motion, request, or other issue during the course of a
criminal case.’”) (quoting United States v. Collyard, No. 12-0058, 2013 WL 1346202, at *2 (D.
Minn. Apr. 3, 2013)); United States v. Bergonzi, 216 F.R.D. 487, 492 (N.D. Cal. 2003) (permitting
third party asserting attorney-client privilege and work product protection to intervene in criminal
proceeding).2
Here, as discussed above, the government has come into possession of certain sensitive
files, including e-mails, text messages, and possibly audio recordings, both from Mr. Cohen and
Mr. Davidson. These materials are likely to include direct attorney-client communications that

2

Rule 24 of the Federal Rules of Civil Procedure, relied on by The Trump Organization to support
its motion to intervene—which the Court granted on April 18, also provides a legal basis for
intervention. [See Dkt No. 17.]
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Ms. Clifford exchanged with Mr. Davidson.

Importantly, the materials also include Mr.

Davidson’s communications with Mr. Cohen regarding Ms. Clifford. Further, the materials taken
from Mr. Davidson also likely include Ms. Clifford’s entire client file.
Ms. Clifford, therefore, seeks to intervene to protect her interests arising out of the
government’s possession of the documents and materials. Her interests include making sure that
confidential and privileged materials in which she is the holder of the privilege or is the outright
owner of the materials (in the case of her client file) are not improperly disclosed (i.e. to Mr.
Trump) and/or destroyed or tampered with. Further, because of the summary and expedited nature
of the jury trial she has requested under section 4 of the FAA, Ms. Clifford also has an interest in
ensuring that materials relevant to her case are shared with her in a timely fashion, and that there
is no prejudicial delay in such materials being provided to her.
To be clear, by this motion, Ms. Clifford does not seek an order adjudicating the merits of
any request for relief arising out of the government’s possession of materials Ms. Clifford has an
interest in. Rather, at this time, Ms. Clifford seeks an order granting leave to intervene in this
proceeding.

Intervention will then afford Ms. Clifford the opportunity, by later motion or

otherwise, to seek various forms of relief relating to the subject materials. For example, Ms.
Clifford may seek a protective order restricting the disclosure, and requiring the return, of Ms.
Clifford’s attorney-client privileged and settlement communications. See, e.g., Martoma, 962 F.
Supp. 2d at 605; Cuthbertson, 651 F.2d at 194; Fishoff, 2016 WL 4414780, at *2; Intervenor v.
U.S., 156 F.3d 1038, 1040 (10th Cir. 1998) (intervenor might be able to obtain an “order requiring
the return of the documents and the destruction of any copies held by the government”). Similarly,
Ms. Clifford may also seek a protective order requiring that Mr. Davidson’s communications with
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Mr. Cohen, which as noted likely include confidential settlement communications3 and improperly
disclosed attorney-client communications, be returned to, or shared with, Ms. Clifford. See, e.g.,
Fed. R. Crim. P. 16(d)(1) (“At any time the court may, for good cause, deny, restrict, or defer
discovery or inspection, or grant other appropriate relief.”); Martoma, 962 F. Supp. 2d at 605;
Intervenor, 156 F.3d at 1040.
In sum, the government appears to be in possession of highly sensitive and privileged
materials involving Ms. Clifford. Ms. Clifford has presented good cause to justify intervention in
this matter to protect these materials and ensure they are shared with her in a timely fashion.
Therefore, the Court should grant leave to Ms. Clifford to intervene in this proceeding.
IV.

CONCLUSION
For the reasons stated above, Stephanie Clifford respectfully requests the Court to GRANT

this motion and to permit her to intervene in this action.
Dated: April 26, 2018
New York, New York
/s/ Catherine R. Keenan
Catherine R. Keenan, Esq.
Federal Bar No. CK5925
66 Field Point Road
P.O. Box 1437
Greenwich, CT 06836
Tel.: (203) 661-4200
Fax: (203) 661-3666
E-Mail: efile@greenwichlegal.com

3

Both California and New York recognize the existence of a confidential settlement
communications privilege. See Cal. Evid. Code § 1152; N.Y. C.P.L.R. 4547; cf. Fed. R. Evid.
408.
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AVENATTI & ASSOCIATES, APC
Michael J. Avenatti (Pro Hac Vice
application forthcoming)
520 Newport Center Drive, Suite 1400
Newport Beach, CA 92660
(949) 706-7000
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CERTIFICATE OF SERVICE
I hereby certify that on April 26, 2018 a copy of the foregoing was filed electronically and
served by mail on anyone unable to accept electronic filing. Notice of this filing will be sent by email to all parties by operation of the Court’s electronic filing system or by mail to anyone unable
to accept electronic filing as indicated on the Notice of Electronic Filing. Parties may access this
filing through the Court’s CM/ECF System.
/s/Catherine R. Keenan
Catherine R. Keenan
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
In the Matter of Search Warrants Executed on April 9,
2018
Michael D. Cohen,
Plaintiff,
- against –

DECLARATION OF MICHAEL
J. AVENATTI IN SUPPORT OF
STEPHANIE CLIFFORD’S
MOTION TO INTERVENE

United States of America,
Defendant.
State of New York
County of New York
I, MICHAEL J. AVENATTI, an attorney duly admitted to practice law before the Courts
of the State of California, submit this Declaration in Support of Stephanie Clifford’s Motion to
Intervene based on matters (unless stated otherwise) upon my own personal knowledge of the
facts and information set forth below:
1.

I am a member of the firm Avenatti & Associates, APC, counsel for Stephanie

Clifford (“Ms. Clifford”). My pro hac vice application will be filed soon in this action. Ms.
Clifford is the plaintiff in a matter currently pending in the Central District of California entitled
Stephanie Clifford v. Donald J. Trump, et al., No. 2:18-CV-02217-SJO-FFM (C.D. Cal.)
(hereafter, the “California Action”), before the Honorable S. James Otero. I am counsel of
record for Ms. Clifford in the California Action. The defendants in the action are Donald J.
Trump (“Mr. Trump”), Essential Consultants, LLC (“EC”), and Michael Cohen (“Mr. Cohen”),
the subject of the search warrants and investigation in this proceeding. EC is a Delaware
Limited Liability Company formed by Mr. Cohen on October 17, 2016.

2.

Ms. Clifford filed her action in California state court on March 6, 2018, and the

defendants removed to federal court on March 16, 2018.
3.

Attached hereto as Exhibit A is a true and correct copy of the First Amended

Complaint filed in the California Action on March 26, 2018.
4.

Attached hereto as Exhibit B is a true and correct copy of the Declaration of

Michael D. Cohen in Support of Motion to Compel Arbitration filed in the California Action on
April 2, 2018.
5.

Attached hereto as Exhibit C is a true and correct copy of the Declaration of

Michael D. Cohen in Support of Motion to Strike filed in the California Action on April 9, 2018.
6.

On April 25, Mr. Cohen filed a declaration in the California Action. Attached

hereto as Exhibit D is a true and correct copy of this declaration.
7.

I have learned that the government has come into possession of certain sensitive

files, including e-mails, text messages, and possibly audio recordings, from Mr. Cohen and from
Keith Davidson, Ms. Clifford’s prior counsel who was involved in the Settlement Agreement
discussed in the First Amended Complaint.
8.

CNN reported the FBI seized recordings Mr. Cohen made of his conversations

with Mr. Davidson. A true and correct copy of the CNN article reporting this information is
attached

hereto

as

Exhibit

E

and

was

obtained

from

the

Internet

at

<https://www.cnn.com/2018/04/13/politics/fbi-phone-recordings-cohen-danielsmcdougal/index.html>
9.

This is also consistent with a statement issued to CNN by Mr. Davidson’s

spokesman, Dave Wedge, on April 20 wherein he stated: “Mr. Davidson has been contacted by
the federal authorities regarding the Michael Cohen probe in the Southern District of New York.

Mr. Davidson was asked to provide certain limited electronic information. He has done so and
will continue to cooperate to the fullest extent possible under the law.” A true and correct copy
of the CNN article reporting this information is attached hereto as Exhibit F and was obtained
from

the

Internet

at

<https://www.cnn.com/2018/04/20/politics/keith-davidson-michael-

cohen/index.html>
10.

Based on, among other things, communications with Mr. Davidson, I understand

that the materials in the government’s possession likely include direct attorney-client
communications that Ms. Clifford exchanged with Mr. Davidson. Importantly, I understand the
materials also include Mr. Davidson’s communications with Mr. Cohen—during Mr. Davidson’s
representation of Ms. Clifford in connection with the Settlement Agreement and recently during
the pendency of the California Action.
11.

Further, it is also my understanding that the materials taken from Mr. Davidson

includes Ms. Clifford’s entire client file, including text messages and e-mails.
12.

In an interview that aired on CNN on April 6, 2018, Mr. Davidson acknowledged

that he was recently in contact with Mr. Cohen, who encouraged him “to go out into the media
and spill my guts.” A true and correct copy of the CNN article reporting this information is
attached hereto as Exhibit G. The article, which also includes a video of Mr. Davidson’s
interview, can be accessed on the Internet at <https://www.cnn.com/2018/04/04/politics/stormydaniels-karen-mcdougal-deals-keith-davidson-invs/index.html>
I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct. Executed this 26th day of April, 2018.

/s/ Michael J. Avenatti
Michael J. Avenatti
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Michael J. Avenatti, Bar No. 206929
AVENATTI & ASSOCIATES, APC
mavenatti@eoalaw.com
520 Newport Center Drive, Suite 1400
Newport Beach, CA 92660
Tel: (949) 706-7000
Fax: (949) 706-7050
Attorneys for Plaintiff Stephanie Clifford
a.k.a. Stormy Daniels a.k.a. Peggy Peterson
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STEPHANIE CLIFFORD a.k.a. STORMY Case No. 2:18-CV-02217-SJO-FFM
13 DANIELS a.k.a. PEGGY PETERSON, an
individual,
FIRST AMENDED COMPLAINT
14
FOR:
15
Plaintiff,
(1) DECLARATORY
16
vs.
RELIEF/JUDGMENT; AND
17

DONALD J. TRUMP a.k.a. DAVID
DENNISON, an individual, ESSENTIAL
19 CONSULTANTS, LLC, a Delaware
Limited Liability Company, MICHAEL
20
COHEN, an individual, and DOES 1
21 through 10, inclusive
18

22
23

(2) DEFAMATION
DEMAND FOR JURY TRIAL

Defendants.

24
25
26
27
28
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1
2

Plaintiff Stephanie Clifford a.k.a. Stormy Daniels a.k.a. Peggy Peterson (“Ms.
Clifford” or “Plaintiff”) hereby alleges the following:

3
4

THE PARTIES

5

1.

Plaintiff Ms. Clifford, an individual, is a resident of the State of Texas.

6

2.

Defendant Donald J. Trump a.k.a. David Dennison (“Mr. Trump”), an

7
8
9
10
11

individual, is a resident of the District of Columbia (among other places).
3.

Defendant Essential Consultants, LLC (“EC”) is a Delaware limited

liability company formed on October 17, 2016.
4.

Defendant Michael Cohen (“Mr. Cohen”), an individual, is a resident of

the State of New York.

12

5.

13

“Defendants.”

14

6.

Mr. Trump, EC, and Mr. Cohen together shall be referred to hereafter as
The true names and capacities of the defendants DOES 1 through 10,

15

inclusive, whether individual, plural, corporate, partnership, associate or otherwise, are

16

not known to Plaintiff, who therefore sues said defendants by such fictitious names.

17

Plaintiff will seek leave of court to amend this Complaint to show the true names and

18

capacities of defendants DOES 1 through 10, inclusive, when the same have been

19

ascertained.

20

7.

Plaintiff is also informed and believe and thereon alleges that DOES 1 to

21

10 were the agents, principals, and/or alter egos of Defendants, at all times herein

22

relevant, and that they are therefore liable for the acts and omissions of Defendants.

23
24
25

JURISDICTION AND VENUE
8.

Pursuant to 28 U.S.C. § 1332, this Court has original jurisdiction over

26

Plaintiff’s claims based on the parties’ diversity of citizenship and because the amount

27

in controversy exceeds $75,000.

28
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1

9.

Venue is appropriate in this judicial district pursuant to 28 U.S.C. § 1391,

2

and this Court has personal jurisdiction over Defendants and each of them, by reason of

3

the fact that, among other things, (a) the alleged agreement that is at issue in this

4

Complaint was purportedly made and negotiated, at least in substantial part, in the

5

County of Los Angeles, and (b) many of the events giving rise to this action arose in

6

California, including within the County of Los Angeles.

7
8
9

FACTUAL BACKGROUND
10.

Ms. Clifford began an intimate relationship with Mr. Trump in the summer

10

of 2006 in Lake Tahoe and continued her relationship with Mr. Trump well into the

11

year 2007. This relationship included, among other things, at least one “meeting” with

12

Mr. Trump in a bungalow at the Beverly Hills Hotel located within Los Angeles

13

County.

14
15

11.

In 2015, Mr. Trump announced his candidacy for President of the United

States.

16

12.

17

President.

18

13.

On July 19, 2016, Mr. Trump secured the Republican Party nomination for
On October 7, 2016, the Washington Post published a video, now

19

infamously known as the Access Hollywood Tape, depicting Mr. Trump making lewd

20

remarks about women. In it, Mr. Trump described his attempt to seduce a married

21

woman and how he may start kissing a woman that he and his companion were about to

22

meet. He then added: “I don’t even wait. And when you’re a star, they let you do it,

23

you can do anything . . .”

24

14.

Within days of the publication of the Access Hollywood Tape, several

25

women came forward publicly to tell their personal stories about their sexual

26

encounters with Mr. Trump.

27
28

15.

Around this time, Ms. Clifford likewise sought to share details concerning

her relationship and encounters with Mr. Trump with various media outlets.
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1

16.

As a result of Ms. Clifford’s efforts aimed at publicly disclosing her story

2

and her communications with various media outlets, Ms. Clifford’s plans came to the

3

attention of Mr. Trump and his campaign, including Mr. Michael Cohen, an attorney

4

licensed in the State of New York. Mr. Cohen worked as the “top attorney” at the

5

Trump Organization from 2007 until after the election and presently serves as Mr.

6

Trump’s personal attorney. He is also generally referred to as Mr. Trump’s “fixer.”

7

17.

After discovering Ms. Clifford’s plans, Mr. Trump, with the assistance of

8

his attorney Mr. Cohen, aggressively sought to silence Ms. Clifford as part of an effort

9

to avoid her telling the truth, thus helping to ensure he won the Presidential Election.

10

Mr. Cohen subsequently prepared a draft non-disclosure agreement and presented it to

11

Ms. Clifford and her attorney (the “Hush Agreement”). Ms. Clifford at the time was

12

represented by counsel in California whose office is located in Beverly Hills, California

13

within the County of Los Angeles.

14

18.

The parties named in the Hush Agreement were Ms. Clifford, Mr. Trump,

15

and Essential Consultants LLC. As noted above, Essential Consultants LLC (“EC”)

16

was formed on October 17, 2016, just weeks before the 2016 presidential election. On

17

information and belief, EC was created by Mr. Cohen with Mr. Trump’s knowledge for

18

one purpose – to hide the true source of funds to be used to pay Ms. Clifford, thus

19

further insulating Mr. Trump from later discovery and scrutiny.

20

19.

By design of Mr. Cohen, the Hush Agreement used aliases to refer to Ms.

21

Clifford and Mr. Trump. Specifically, Ms. Clifford was referred to by the alias “Peggy

22

Peterson” or “PP.” Mr. Trump, on the other hand, was referred to by the alias “David

23

Dennison” or “DD.”

24

20.

Attached hereto as Exhibit 1 is a true and correct copy of the Hush

25

Agreement, titled Confidential Settlement Agreement and Mutual Release; Assignment

26

of Copyright and Non-Disparagment [sic] Agreement. Exhibit 1 is incorporated herein

27

by this reference and made a part of this Complaint as if fully set forth herein.

28
-3FIRST AMENDED COMPLAINT

Case 2:18-cv-02217-SJO-FFM Document 14 Filed 03/26/18 Page 5 of 41 Page ID #:112

1

21.

Attached hereto as Exhibit 2 is a true and correct copy of the draft Side

2

Letter Agreement, which was Exhibit A to the Hush Agreement.

3

incorporated herein by this reference and made a part of this Complaint as if fully set

4

forth herein.

5

22.

Exhibit 2 is

Importantly, the Hush Agreement imposed various conditions and

6

obligations not only on Ms. Clifford, but also on Mr. Trump. The agreement also

7

required the signature of all parties to the agreement, including that of Mr. Trump.

8

Moreover, as is customary, it was widely understood at all times that unless all of the

9

parties signed the documents as required, the Hush Agreement, together with all of its

10

terms and conditions, was null and void.

11

23.

On or about October 28, 2016, only days before the election, two of the

12

parties signed the Hush Agreement - Ms. Clifford and Mr. Cohen (on behalf of EC).

13

Mr. Trump, however, did not sign the agreement, thus rendering it legally null and void

14

and of no consequence. On information and belief, despite having detailed knowledge

15

of the Hush Agreement and its terms, including the proposed payment of monies to Ms.

16

Clifford and the routing of those monies through EC, Mr. Trump purposely did not sign

17

the agreement so he could later, if need be, publicly disavow any knowledge of the

18

Hush Agreement and Ms. Clifford.

19

24.

Despite Mr. Trump’s failure to sign the Hush Agreement, Mr. Cohen

20

proceeded to cause $130,000.00 to be wired to the trust account of Ms. Clifford’s

21

attorney. He did so even though there was no legal agreement and thus no written

22

nondisclosure agreement whereby Ms. Clifford was restricted from disclosing the truth

23

about Mr. Trump.

24
25
26

25.

Mr. Trump was elected President of the United States on November 8,

26.

In January 2018, certain details of the draft Hush Agreement emerged in

2016.

27

the news media, including, among other things, the existence of the draft agreement, the

28

parties to the draft agreement, and the $130,000.00 payment provided for under the
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1

draft agreement. Also in January 2018, and concerned the truth would be disclosed,

2

Mr. Cohen, through intimidation and coercive tactics, forced Ms. Clifford into signing a

3

false statement wherein she stated that reports of her relationship with Mr. Trump were

4

false.

5

27.

On or about February 13, 2018, Mr. Cohen issued a public statement

6

regarding Ms. Clifford, the existence of the Hush Agreement, details concerning the

7

Hush Agreement, and an attack on Ms. Clifford’s truthfulness. He did so without any

8

consent by Ms. Clifford, thus evidencing Mr. Cohen’s apparent position (at least in that

9

context) that no binding agreement was in place. Among other things, Mr. Cohen

10

stated: “In a private transaction in 2016, I used my own personal funds to facilitate a

11

payment of $130,000 to Ms. Stephanie Clifford. Neither the Trump Organization nor

12

the Trump campaign was a party to the transaction with Ms. Clifford, and neither

13

reimbursed me for the payment, either directly or indirectly.” Mr. Cohen concluded his

14

statement by stating: “Just because something isn’t true doesn’t mean that it can’t

15

cause you harm or damage. I will always protect Mr. Trump.” (emphasis added). This

16

statement was made in writing by Mr. Cohen and released by Mr. Cohen to the media

17

with the intent that it be widely disseminated and repeated throughout the United States.

18

Attached hereto as Exhibit 3 is a true and correct copy of Mr. Cohen’s statement.

19

Exhibit 3 is incorporated herein by this reference and made a part of this Complaint as

20

if fully set forth herein.

21

28.

Importantly, at no time did Mr. Cohen make a direct assertion that Ms.

22

Clifford did not have an intimate relationship with Mr. Trump. Indeed, were he to

23

make such a statement, it would be patently false. Mr. Cohen’s statement was not a

24

mere statement of opinion, but rather has been reasonably understood to be a factual

25

statement implying or insinuating that Ms. Clifford was not being truthful in claiming

26

that she had an intimate relationship with Mr. Trump.

27
28

29.

Because the agreement was never formed and/or is null and void, no

contractual obligations were imposed on any of the parties to the agreement, including
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1

any obligations to keep information confidential. Moreover, to the extent any such

2

obligations did exist, they were breached and/or excused by Mr. Cohen and his public

3

statements to the media.

4

30.

To be clear, the attempts to intimidate Ms. Clifford into silence and “shut

5

her up” in order to “protect Mr. Trump” continue unabated. For example, only days

6

ago on or about February 27, 2018, Mr. Trump’s attorney Mr. Cohen surreptitiously

7

initiated a bogus arbitration proceeding against Ms. Clifford in Los Angeles.

8

Remarkably, he did so without even providing Ms. Clifford with notice of the

9

proceeding and basic due process.

10

31.

Put simply, considerable steps have been taken by Mr. Cohen in the last

11

week to silence Ms. Clifford through the use of an improper and procedurally defective

12

arbitration proceeding hidden from public view.

13

involvement in these efforts is presently unknown, but it strains credibility to conclude

14

that Mr. Cohen is acting on his own accord without the express approval and

15

knowledge of his client Mr. Trump.

16

32.

The extent of Mr. Trump’s

Indeed, Rule 1.4 of the New York Rules of Professional Conduct

17

governing attorneys has required Mr. Cohen at all times to promptly communicate all

18

material information relating to the matter to Mr. Trump, including but not limited to

19

“any decision or circumstance with respect to which [Mr. Trump’s] informed consent

20

[was] required” and “material developments in the matter including settlement or plea

21

offers.” Moreover, this same Rule required Mr. Cohen at all times to “reasonably

22

consult with [Mr. Trump] about the means by which [his] objectives are to be

23

accomplished” and to “keep [Mr. Trump] reasonably informed about the status of the

24

matter.”

25

33.

Further, Rule 1.8(e) of the New York Rules of Professional Conduct

26

provides that attorneys “shall not advance or guarantee financial assistance to the

27

client[.]” Although the Rule provides for certain exceptions, such as permitting lawyers

28

to pay court costs and expenses for indigent clients, plainly, none of these exceptions
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1

apply to Mr. Cohen’s purported financial assistance of $130,000 on behalf of his client,

2

Mr. Trump.

3

34.

Accordingly, unless Mr. Cohen flagrantly violated his ethical obligations

4

and the most basic rules governing his license to practice law (which is highly

5

unlikely), there can be no doubt that Mr. Trump at all times has been fully aware of the

6

negotiations with Ms. Clifford, the existence and terms of the Hush Agreement, the

7

payment of the $130,000.00, the use of EC as a conduit, and the recent attempts to

8

intimidate and silence Ms. Clifford by way of the bogus arbitration proceeding.

9

35.

Because there was never a valid agreement and thus, no agreement to

10

arbitrate, any subsequent order obtained by Mr. Cohen and/or Mr. Trump in arbitration

11

is of no consequence or effect.

12
13

FIRST CAUSE OF ACTION

14

Declaratory Relief/Judgment

15

(Against Defendants Mr. Trump and EC)

16
17
18

36.

Plaintiff restates and re-alleges each and every allegation in Paragraphs 1

through 35 above as if fully set forth herein.
37.

This action concerns the legal significance, if any, of the documents

19

attached hereto as Exhibit 1, entitled Confidential Settlement Agreement and Mutual

20

Release; Assignment of Copyright and Non-Disparagment [sic] Agreement, and Exhibit

21

2, entitled Side Letter Agreement.

22

38.

California Code of Civil Procedure § 1060 authorizes declaratory relief for

23

any person who desires a declaration of rights or duties with respect to one another. In

24

cases of actual controversy relating to the legal rights and duties of the respective

25

parties, such a person may seek a judicial declaration of his or her rights and duties

26

relative to an instrument or contract, or alleged contract, including a determination of

27

any question of construction or validity arising under the instrument or contract, or

28

alleged contract. This includes a determination of whether a contract was ever formed.
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1

39.

28 U.S.C. § 2201 creates a remedy for the entry of a declaratory judgment

2

in cases of “actual controversy”, whereby the court may declare the rights and other

3

legal relations of any interested party seeking such declaration. Any such declaration

4

shall have the force and effect of a final judgment or decree.

5

40.

An actual controversy exists between Plaintiff and Defendants as to their

6

rights and duties to each other. Accordingly, a declaration is necessary and proper at

7

this time.

8
9
10

A.

No Agreement Was Formed – Lack of Signature, Consideration, or Consent
41.

Specifically, Plaintiff seeks an order of this Court declaring that the

11

agreements in the forms set out in Exhibits 1 and 2 between Plaintiff and Defendants

12

were never formed, and therefore do not exist, because, among other things, Mr. Trump

13

never signed the agreements (which was an express condition of the Hush Agreement

14

that had to occur for the formation of a valid and binding agreement). Nor did Mr.

15

Trump provide any other valid consideration. He thus never assented to the duties,

16

obligations, and conditions the agreements purportedly imposed upon him, which

17

included express obligations imposed on Mr. Trump to provide Plaintiff with releases, a

18

covenant not to sue, and representations and warranties (all of which were separate and

19

apart from the $130,000 payment). Plaintiff contends that, as a result, no agreement

20

was ever formed or ever existed and, consequently, she is not bound by any of the

21

duties, obligations, or conditions set forth in Exhibits 1 and 2. Moreover, as a further

22

result, there is no agreement to arbitrate between the parties.

23
24
25

B.
42.

The Agreement Is Unconscionable

In the alternative, Plaintiff seeks an order of this Court declaring that the

26

agreements in the forms set out in Exhibits 1 and 2 are invalid, unenforceable, and/or

27

void under the doctrine of unconscionability.

28

limitation), the Hush Agreement contains a “Liquidated Damages” provision in favor of

By way of example only (and not
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1

“DD” (Mr. Trump) purporting to require Plaintiff to pay $1 Million for “each breach”

2

calculated on a “per item basis.” However, $1 Million for “each breach” bears no

3

reasonable relationship to the range of actual damages that the parties could have

4

anticipated would flow from a breach. Instead, the liquidated damages clause was

5

intended to inflict a penalty designed to intimidate and financially cripple Plaintiff. It is

6

therefore void as a matter of law.

7

43.

By way of further example, while on the one hand, the Hush Agreement

8

purports to impose astonishingly broad restrictions on speech and disclosure upon

9

Plaintiff (including prohibiting disclosure of matters that are of public record), on the

10

other hand, Defendants, with few exceptions, have no such restrictions imposed upon

11

them and are thus permitted to disclose matters covered by the Agreement, and publicly

12

disparage Plaintiff and impugn her credibility. As but one illustration of the one-sided

13

nature of the Hush Agreement, EC, through Mr. Cohen, violated paragraph 7.1 of the

14

Agreement by disclosing terms of the Agreement to the Wall Street Journal on or about

15

January 12, 2018.

16

Draconian consequences and penalties upon Plaintiff for a breach of the Agreement, no

17

such remedies are available to Plaintiff for Defendants’ breach of the Agreement. An

18

agreement that sanctions such overly-harsh, one-sided results without any justification

19

and which allocates risks of the bargain in such an objectively unreasonable and

20

unexpected manner is unconscionable as a matter of law. Plaintiff contends that, as a

21

result, she is not bound by any of the duties, obligations, or conditions set forth in

22

Exhibits 1 and 2. Moreover, as a further result, there is no agreement to arbitrate

23

between the parties.

Although the Agreement attempts to impose astonishingly

24
25

C.

26
27
28

The Agreement Is Void Ab Initio Because It Is Illegal and
Violates Public Policy

44.

In the further alternative, Plaintiff seeks an order of this Court declaring

that the agreements in the forms set out in Exhibits 1 and 2 are invalid, unenforceable,
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1

and/or void because they are illegal, or that they violate public policy. Essential to the

2

“existence” of a contract is that the contract have a “lawful object” or lawful purpose.

3

See, e.g., Cal. Civ. Code § 1550.

4

Agreement for at least the following reasons.

5

45.

No such lawful purpose existed in the Hush

First, the Hush Agreement was entered with the illegal aim, design, and

6

purpose of circumventing federal campaign finance law under the Federal Election

7

Campaign Act (FECA), 52 U.S.C. §§ 30101, et seq., and Federal Election Commission

8

(FEC) regulations. The purposes and aims of the FECA include the promotion of

9

transparency, the complete and accurate disclosure of the contributors who finance

10

federal elections, and the restriction on the influence of political war chests funneled

11

through the corporate form.

12

46.

In order to effectuate these purposes, FECA imposes various contribution

13

limits, and reporting and public disclosure requirements, on candidates for Federal

14

office, including the office of President of the United States. With regards to the 2016

15

Presidential Election, FECA required that the maximum any “person”—defined to

16

include “an individual, partnership, committee, association, corporation, labor

17

organization, or any other organization or group of persons” —was permitted to

18

contribute to any candidate was $2,700. 52 U.S.C. §§ 30101(11); 30116(a)(1)(A), (c);

19

see also FEC, Price Index Adjustments for Contribution and Expenditure Limitations

20

and Lobbyist Bundling Disclosure Threshold, 82 Fed. Reg. 10904, 10906 (Feb. 16,

21

2017). Mr. Trump and his campaign for the presidency were subject to FECA and its

22

contribution limit at all relevant times.

23

47.

The term “contribution” is defined broadly to include “any gift,

24

subscription, loan, advance, or deposit of money or anything of value made by any

25

person for the purpose of influencing any election for Federal office[.]” 52 U.S.C. §

26

30101(8)(A) (emphasis added); see also 11 C.F.R. §§ 100.51-100.56. The phrase

27

“anything of value” includes “all in-kind contributions.” 11 C.F.R. § 100.52(d)(1). In

28

other words, “the provision of any goods or services without charge or at a charge that
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1

is less than the usual and normal charge for such goods or services is a contribution.”

2

Id.

3

48.

In addition, under FECA, Mr. Trump and his campaign for the presidency

4

were required to report the identification of each person who made a contribution to his

5

campaign with an aggregate value in excess of $200 within an election cycle. 52

6

U.S.C. § 30104(b)(3)(A). Mr. Trump and his campaign for the presidency were also

7

required to report the name and address of each person to whom an expenditure in an

8

aggregate amount in excess of $200 within the calendar year was made by his campaign

9

committee.

10

49.

FECA

also

imposes

similar

requirements

on the reporting of

11

“expenditures.” 52 U.S.C. § 30104(b)(4)-(5). The term “expenditure” includes “(i) any

12

purchase, payment, distribution, loan, advance, deposit, or gift of money or anything of

13

value, made by any person for the purpose of influencing any election for Federal

14

office; and (ii) a written contract, promise, or agreement to make an expenditure.” 52

15

U.S.C. § 30101(9) (emphasis added). As with “contributions,” the phrase “anything of

16

value” in the context of “expenditures” includes “all in-kind contributions.” 11 C.F.R.

17

§ 100.111(e)(1).

18

50.

Moreover, “contributions from the candidate” or “expenditures” from the

19

candidate must also be reported.

20

Advisory Opinion 1990-09.

21

51.

11 C.F.R. § 104.3(a)(3)(ii); see also, e.g., FEC

Here, the Hush Agreement did not have a lawful object or purpose. The

22

Hush Agreement, and the $130,000 payment made pursuant to the agreement, was for

23

the “purpose of influencing” the 2016 presidential election by silencing Plaintiff from

24

speaking openly and publicly about Mr. Trump just weeks before the 2016 election.

25

Defendants plainly intended to prevent American voters from hearing Plaintiff speak

26

about Mr. Trump. This $130,000 payment was a thing “of value” and an “in-kind”

27

contribution exceeding the contribution limits in violation of FECA and FEC

28

regulations. It was also a violation of FECA and FEC regulations because it was not
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1

publicly reported as a contribution. Further, it was a violation of FECA and FEC

2

regulations because it was a thing “of value” and an “in-kind” expenditure that was

3

required to be reported as such. Therefore, because the Hush Agreement did not have a

4

lawful object or purpose, the Agreement was void ab initio. Plaintiff contends that, as a

5

result, she is not bound by any of the duties, obligations, or conditions set forth in

6

Exhibits 1 and 2. Moreover, as a further result, there is no agreement to arbitrate

7

between the parties.

8

52.

Second, the Hush Agreement is also void ab initio because it violates

9

public policy by suppressing speech on a matter of public concern about a candidate for

10

President of the United States, mere weeks before the election. Agreements to suppress

11

evidence are void as against public policy, both in California and in most common law

12

jurisdictions.

13

discreditable facts, or of facts that the promisee is under a fiduciary duty not to disclose,

14

is illegal.” Restatement (First) of Contracts § 557 (1932). Remarkably, illustration 1 in

15

the official comments to section 557 provides the following example of a bargain that is

16

illegal:

“A bargain that has for its consideration the nondisclosure of

17

1. A, a candidate for political office, and as such advocating

18

certain principles, had previously written letters to B, taking a

19

contrary position. B is about to publish the letters, and A

20

fearing that the publication will cost him his election, agrees

21

to pay $1000 for the suppression of the letters. The bargain is

22
23
24

illegal.
Restatement (First) of Contracts § 557, Illustration 1 (1932)(emphasis added).
53.

Third, the Hush Agreement is also without a lawful object or purpose and

25

thus void ab initio based on illegality because it was entered for the purpose of

26

covering-up adulterous conduct, a crime in New York, Mr. Trump’s home state at the

27

time of the Hush Agreement and at the time of the intimate relationship between

28

Plaintiff and Mr. Trump. N.Y. Penal Law § 255.17 (“A person is guilty of adultery
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1

when he engages in sexual intercourse with another person at a time when he has a

2

living spouse, or the other person has a living spouse.

3

misdemeanor.”).

4

54.

Adultery is a class B

Fourth, the Hush Agreement is also without a lawful object or purpose and

5

thus void ab initio based on illegality because it was entered into by Defendant EC at

6

the behest of Defendant Cohen, a New York attorney then subject to the New York

7

Rules of Professional Conduct. If Mr. Cohen’s public statements are true (which is

8

unlikely), he violated Rule 1.4 of the New York Rules of Professional Conduct by

9

entering into an agreement on his client Mr. Trump’s behalf without notifying him of

10

the agreement, including, among other things, the fact that the agreement required a

11

payment of $130,000 to be made, that he was making the payment for Mr. Trump on

12

Mr. Trump’s behalf, that Mr. Trump was being encumbered with various duties and

13

obligations under the Agreement, that the Agreement and $130,000 payment would

14

possibly subject Mr. Trump to violations of federal campaign finance laws, and that the

15

Agreement would raise questions about whether he had an adulterous affair that Mr.

16

Trump apparently now denies ever occurred.

17

55.

Moreover, if Mr. Cohen’s public statements are true, he also violated Rule

18

1.8(e) of the New York Rules of Professional Conduct by advancing or guaranteeing

19

financial assistance to a client by paying $130,000 from his own personal funds to

20

benefit his client Mr. Trump.

21
22

D.

There Was No Agreement to Arbitrate Between Plaintiff and EC

23

56.

Separate and apart from Plaintiff’s request for an order declaring that no

24

agreement was ever formed between the parties, or that the entirety of the Hush

25

Agreement be declared void ab initio, all as set forth above, Plaintiff alternatively seeks

26

an order of this Court declaring that no agreement to arbitrate exists between Plaintiff

27

and EC. Under paragraph 5.2 of the Hush Agreement, entitled “Dispute Resolution,”

28

only those “claims and controversies arising between DD [Mr. Trump] on the one hand,
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1

and PP [i.e., Plaintiff] on the other hand” are subject to arbitration. To be clear, there is

2

not presently nor has there ever been any agreement to arbitrate between Plaintiff and

3

EC.

4
5

E.

The Arbitration Clause Is Void Ab Initio Because It Is Unconscionable,

6
7

Illegal, and Violates Public Policy
57.

Moreover, also separate and apart from Plaintiff’s request for an order

8

declaring that no agreement was ever formed between the parties, or that the entirety of

9

the Hush Agreement be declared void ab initio (as set forth above), Plaintiff

10

alternatively seeks an order of this Court declaring that no agreement to arbitrate exists

11

because no agreement was formed (see Complaint, ¶41, supra), and further, that no

12

agreement to arbitrate exists because paragraphs 5.2 of the Agreement (which contains

13

the arbitration clause) along with various parts of paragraph 5.1 of the Agreement

14

(describing “DD’s” remedies that Defendants would presumably argue are available to

15

them in a confidential arbitration proceeding) are void ab initio because they

16

unconscionable, illegal, and violates public policy.

17

58.

First, the arbitration clause is unconscionable, particularly when combined

18

with the remedies section of the Agreement. The clause is extremely one-sided by

19

conferring significant rights exclusively to Mr. Trump (as “DD” referred to in the

20

Agreement), provided he is a party to the agreement. Among other things, (a) Mr.

21

Trump is given the right to seek injunctive relief either in court or arbitration, while

22

Defendants contend Plaintiff must pursue all rights in arbitration, (b) Mr. Trump is

23

given the exclusive right to elect which state’s laws will apply to the arbitration

24

(California, Nevada, or Arizona) and he is not required to provide notice of which

25

state’s laws he elects will be applied until after he has filed an arbitration proceeding,

26

and (c) Mr. Trump is given the exclusive right to choose venue in any location (i.e.,

27

anywhere in the country) he selects and is permitted to elect which of two arbitration

28
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1

agencies the arbitration proceeding may be initiated in (either JAMS or Action Dispute

2

Resolution Services).

3

59.

Second, the arbitration clause is illegal and without lawful object or

4

purpose because it was entered with the purpose of keeping facts concerning federal

5

campaign contributions and expenditures secret and hidden from public view by using a

6

confidential arbitration proceeding in violation of FECA’s mandates to publicly report

7

campaign contributions and expenditures. In other words, the principal aim and design

8

of the arbitration clause is to keep confidential that which, by law, must be publicly

9

disclosed. Indeed, the clause plainly is designed to prevent the public disclosure of an

10

illegal campaign contribution by mandating that disputes between Plaintiff and Mr.

11

Trump be resolved in a confidential arbitration proceeding shielded from public

12

scrutiny.

13

60.

Third, the arbitration clause is void because it violates public policy by

14

suppressing speech on a matter of enormous public concern about a candidate for

15

President of the United States mere weeks before the election. See Restatement (First)

16

of Contracts § 557.

17

61.

Fourth, the arbitration clause is illegal and without lawful object or

18

purpose because it was designed to cover up adulterous conduct, a crime in New York,

19

Mr. Trump’s home state at the time of the Hush Agreement and at the time of Plaintiff

20

and Mr. Trump’s intimate relationship. N.Y. Penal Law § 255.17. It is also illegal and

21

without lawful object or purpose because it was designed to cover up Mr. Cohen’s

22

ethical violations, including his violations of Rule 1.4 and 1.8(e) of the New York

23

Rules of Professional Conduct.

24

62.

Defendants dispute all of the foregoing contentions.

25

63.

Accordingly, Ms. Clifford desires a judicial determination of her rights and

26

duties with respect to the alleged agreements in the forms set out in Exhibits 1 and 2.

27
28
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1

SECOND CAUSE OF ACTION

2

Defamation

3

(Against Defendant Mr. Cohen)

4
5
6

64.

Plaintiff restates and re-alleges each and every allegation in Paragraphs 1

through 64 above as if fully set forth herein.
65.

On or about February 13, 2018, Mr. Cohen issued a public statement. The

7

entirety of the statement is attached hereto as Exhibit 3. In it, he states in part: “Just

8

because something isn’t true doesn’t mean that it can’t cause you harm or damage. I

9

will always protect Mr. Trump.” (emphasis added). Mr. Cohen’s statement was made

10

in writing and released by Mr. Cohen to the media with the intent that it be widely

11

disseminated and repeated throughout California and across the country (and the world)

12

on television, on the radio, in newspapers, and on the Internet.

13
14
15

66.

It was reasonably understood by those who read or heard the statement that

Mr. Cohen’s defamatory statement was about Ms. Clifford.
67.

Both on its face, and because of the facts and circumstances known to

16

persons who read or heard the statement, it was reasonably understood Mr. Cohen

17

meant to convey that Ms. Clifford is a liar, someone who should not be trusted, and that

18

her claims about her relationship with Mr. Trump is “something [that] isn’t true.” Mr.

19

Cohen’s statement exposed Mr. Clifford to hatred, contempt, ridicule, and shame, and

20

discouraged others from associating or dealing with her.

21

68.

Mr. Cohen’s defamatory statement was false.

22

69.

Mr. Cohen made the statement knowing it was false or had serious doubts

23
24

about the truth of the statements.
70.

As a result, Plaintiff Ms. Clifford has suffered damages in an amount to be

25

proven at trial according to proof, including but not limited to, harm to her reputation,

26

emotional harm, exposure to contempt, ridicule, and shame, and physical threats of

27

violence to her person and life.

28
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1

71.

In making the defamatory statement identified above, Mr. Cohen acted

2

with malice, oppression, or fraud, and is thus responsible for punitive damages in an

3

amount to be proven at trial according to proof.

4
5

PRAYER FOR RELIEF

6

WHEREFORE, Plaintiff prays for judgment against Defendants, and each of

7

them, declaring that no agreement was formed between the parties, or in the alternative,

8

to the extent an agreement was formed, it is void ab initio, invalid, or otherwise

9

unenforceable.

10
11

ON THE FIRST CAUSE OF ACTION (DECLARATORY

12

RELIEF/JUDGMENT)

13

1.

For a judgment declaring that no agreement was formed between the

14

parties, or in the alternative, to the extent an agreement was formed, it is

15

void, invalid, or otherwise unenforceable;

16

2.

For a judgment declaring that no agreement to arbitrate was formed

17

between the parties, or in the alternative, to the extent an agreement was

18

formed, it is void, invalid, or otherwise unenforceable;

19

3.

For costs of suit; and

20

4.

For such other and further relief as the Court may deem just and proper.

21
22
23
24
25
26
27
28

ON THE SECOND CAUSE OF ACTION (DEFAMATION)
1.

For damages in an amount to be proven at trial;

2.

For punitive damages;

3.

For pre-judgment and post-judgment interest;

4.

For costs of suit; and

5.

For such other and further relief as the Court may deem just and proper.
-17FIRST AMENDED COMPLAINT
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DEMAND FOR TRIAL BY JURY

1
2

Plaintiff demands a trial by jury on all causes so triable. Said demand includes a

3 demand, pursuant to 9 U.S.C. § 4, for a trial by jury concerning whether the parties
4 entered into the agreement at issue by which EC, Mr. Trump, or both, will seek to compel
5 arbitration.
6 DATED: March 26, 2018

AVENATTI & ASSOCIATES, APC

7
8
9
10

/s/ Michael J. Avenatti
MICHAEL J. AVENATTI
Attorneys for Plaintiff

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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1 BLAKELY LAW GROUP

BRENT H. BLAKELY (CA Bar No. 157292)
1334 Parkview Avenue, Suite 280
3 Manhattan Beach, California 90266
Telephone: (310) 546-7400
4
Facsimile: (310) 546-7401
5 Email:
BBlakely@BlakelyLawGroup.com
2

6

Attorneys for Defendant
7 ESSENTIAL CONSULTANTS, LLC
8

UNITED STATES DISTRICT COURT

9

CENTRAL DISTRICT OF CALIFORNIA

10

11 STEPHANIE CLIFFORD a.k.a.

12 STORMY DANIELS a.k.a. PEGGY
13

PETERSON, an individual,
Plaintiff,

14
15

DONALD J. TRUMP a.k.a. DAVID
17 DENNISON, an individual,
18 ESSENTIAL CONSULTANTS, LLC, a
Delaware Limited Liability Company,
19 and DOES 1 through 10, inclusive,
21

DECLARATION OF MICHAEL D.
COHEN IN SUPPORT OF MOTION
TO COMPEL ARBITRATION
Assigned for All Purposes to the
Hon. S. James Otero

v.

16

20

Case No. 2:18-CV-02217-SJO-FFM

Defendants.

Date:
April 30, 2018
Time:
10:00 a.m.
Location: 350 West 1st Street
Courtroom 10C, 10th Floor
Los Angeles, CA 90012
Action Filed: March 6, 2018

22
23
24
25
26
27
28
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1

DECLARATION OF MICHAEL D. COHEN

2

I, Michael D. Cohen, declare as follows:

3

1.

I am the President of Essential Consultants, LLC (“EC”). I have

4 personal knowledge of the facts set forth herein, and if called and sworn as a witness,
5 I could and would competently testify to the matters stated herein.
6

2.

Attached hereto as Exhibit A is a true and correct copy of the

7 Confidential Settlement Agreement and Mutual Release (the “Settlement Agreement”)
8 entered into between EC and Plaintiff Stephanie Clifford aka “Stormy Daniels” aka
9 “Peggy Peterson” aka “PP” (“Clifford” or “Plaintiff”) on or about October 26, 2016.
10 The initial draft of the Settlement Agreement was prepared by Clifford’s attorney.
11

3.

I signed the Settlement Agreement on behalf of EC on or about October

12 28, 2016. Clifford signed the Settlement Agreement on or about the same date.
13 Thereafter, EC paid Clifford, and she accepted $130,000 pursuant to the Settlement
14 Agreement. At no time between Clifford’s execution of the Settlement Agreement,
15 and the filing of this lawsuit, did Clifford or her attorney ever communicate any
16 assertion to me that the Settlement Agreement was invalid or unenforceable for any
17 reason, including because it was not signed by “David Dennison” or Defendant
18 Donald Trump, or make any attempt to return the $130,000 that EC paid to Clifford.
19

4.

To the best on my knowledge, Clifford performed all of her obligations

20 under the Settlement Agreement for approximately sixteen months following its
21 execution, and made no public statements disclosing Confidential Information (as
22 defined in the Settlement Agreement) during that time. Prior to February 2018,
23 Clifford’s only complaint relating to the Settlement Agreement was in October 2016,
24 prior to her execution of the Settlement Agreement, when she complained through her
25 attorney that she was not receiving the $130,000 payment quickly enough.
26

5.

On or about February 22, 2018, EC filed an arbitration proceeding at

27 ADR Services, Inc. (“ADRS”) in Los Angeles (the “Arbitration”), pursuant to the
28 arbitration provision in the Settlement Agreement.
-2DECLARATION OF MICHAEL D. COHEN
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CONFIDENTIAL SETTLEMENT AGREEMENT
AND MUTUAL RELEASE; ASSIGNMENT OF

COPYRIGHT AND NON-DISPARAGMENT

AGREEMENT

1.0

THE PARTIES

This Settlement Agreement and Mutual Release (hereinafter, this "Agreement") is
1.1
made and deemed effective as of the "1 ^ day of October, 2016, by and between "EC,
LLC and/or DAVID DENNISON, (DD),on the one part, and PEGGY PETERSON, (PP), on
the other part, ("EC, LLC," "DD" and "PP" are pseudonyms whose true identity will be

acknowledged in a Side Letter Agreement attached hereto as "EXHIBIT A") This Agreement is
entered into with reference to the facts and circumstances contained in the following recitals,

2.0

:

RECITALS

2.1
Prior to entering into this Agreement, PP came into possession of certain
"Confidential Information" pertaining to DD, as more fully defined below, only some of which is
in tangible form, which includes, but is not limited to information, certain still images and/or text

messages which were authored by or relate to DD (collectively the "Property", each as more

fully defined below but which all are included and attached hereto as Exhibit "1" to the Side
Letter Agreement).

2.2
(a)
PP claims that she has been damaged by DD's alleged actions against her,
including but not limited to tort claims proximately causing injury to her person and other related
claims. DD denies all such claims. (Hereinafter "PP Claims").

(b)
DD claims that he has been damaged by PP's alleged actions against him,
including but not limited to the alleged threatened selling, transferring, licensing, publicly
disseminating and/or exploiting the Images and/or Property and/or other Confidential
Information relating to DD, all without the knowledge, consent or authorization of DD. PP

denies all such claims. (Hereinafter "DD Claims").

(c)

The PP Claims and the DD Claims are hereinafter collectively referred to

as "The Released Claims."

2.3
DD desires to acquire, and PP desires to sell, transfer and tum-over to DD, any
and all tangible copies of the Property and any and all physical and intellectual property rights in
and to all of the Property. As a condition of DD releasing any claims against PP related to this
matter, PP agrees to sell and transfer to DD all and each of her rights in and to such Property. PP
agrees to deliver each and every existing copy of all tangible Property to DD (and permanently
delete any electronic copies that can not be transferred), and agrees that she shall not possess, nor
directly nor indirectly disclose convey, transfer or assign Property or any Confidential
Information to any Third Party, as more fully provided herein.
2.4

It is the intention of the Parties that Confidential Information, as defined herein,
shall remain confidential as expressly provided hereinbelow. The Parties expressly
acknowledge, agree and understand that the Confidentiality provisions herein and the

Page 0
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r
representations and warranties made by PP herein and the execution by her of the Assignment &
Transfer of Copyright are at the essence of this Settlement Agreement and are a material
inducement to DD's entry into this Agreement, absent which DD would not enter into this

Agreement DD expects and requires that PP never communicate with him or his family for any
reason whatsoever.

2.5
The Parties wish to avoid the time, expense, and inconvenience of potential
litigation, and to resolve any and all disputes and potential legal claims which exist or may exist
between them, as of the date of this Agreement including but not limited to the PP Claims and/or
the DD Claims. The Parties agree that the claims released include but are not limited to DD's
Claims against PP as relates to PP having allowed, whether intentionally, unintentionally or
negligently, anyone else other than those listed in section 4.2 herein below to become aware of

the existence of and content of die Property, to have gained possession of the Property, and to
PP's having allegedly engaged in efforts to disclose, disseminate and/or commercially exploit the
Images and/or Property and/or Confidential Information, and any harm suffered by DD
therefrom. The Parties agree that the claims released include but are not limited to PP's Claims
against DD as relates to DD having allowed, whether intentionally, unintentionally or
negligently, anyone else to have interfered with PP's right to privacy or any other right that PP

I

may possess.

2,6
These Recitals are essential, integral and material terms of this Agreement, and
this Agreement shall be construed with respect thereto. The Parties enter into this Agreement in
consideration of the promises, covenants and conditions set forth herein, and for good and

valuable consideration, the receipt of which is hereby acknowledged. It is an essential element of
this Settlement Agreement that the Parties shall never directly or indirectly communicate with
each other or attempt to contact their respective families. This matter, the existence of this
Settlement Agreement and its terms are strictly confidential.

NOW, THEREFORE, the Parties adopt the foregoing recitals as a statement of their

intent and in consideration of the promises and covenants contained herein, and further agree as

I
I

I

follows:

///

III

III

:i
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\

:

3.0

SETTLEMENT TERMS

:

3.0.1.1 EC. LLC SHALL PAY TO PP $130.000.00 U.S.D. AS FOLLOWS:
3.0.1.1.1

:

$130,000.00 USD shall be wired into PP's Attorney's Attorney Client

I

Trust Account on or before 1600 hrs. PST on 10/27/16.(Hereinafter
"Gross Settlement Amount"). PP's Attorney's Wiring Instructions are:

Bank Name:
Bank Address:

City National Bank
8641 Wilshire Blvd.

ABA Routing No:

Beverly Hills, CA 90211
122016066

1

Beneficiary Account Name:

Keith M. Davidson & Associates,
PLC, Attorney Client Trust Account

Beneficiary Account No:
Beneficiary Address:

600106201 '
8383 Wilshire Blvd. Suite 510
Beverly Hills, CA 90211

SWIFT Code:

3.0. 1 .1 .2

:

CINAUS6L

Keith M. Davidson, Esq. shall receive the Gross Settlement Amount in
Trust. No portion of the Gross Settlement Amount shall be disbursed

by Attorney for PP unless and until PP executes all required

Settlement Documents.
3.1

Undertakings & Obligations by PP. PP will do each of the following by 1 1/01/16:
(a)

PP shall execute this Agreement and return a signed copy to DD:

(b)
PP shall transfer and/or assign any and all rights in and to the Property to
DD (as set forth hereinbelow), and execute an Assignment & Transfer of Copyright, in
the form
attached hereto, and return a signed copy of same to DD's counsel;
(c)
PP shall deliver to DD every existing copy of all tangible Property. PP
shall completely divest herself of any and all artistic media, impressions, paintings, video
images, still images, e-mail messages, text messages, Instagram message, facebook posting
or
any other type of creation by DD. PP shall transfer all physical, ownership and intellectua
l
property rights to DD;

(1 )

PP shall deliver to DD any and all non-privileged

correspondence concerning or related to DD between PP and any 3rd party.
(d)

PP shall not, at any time from the date of this Agreement forward, directly

or indirectly disclose or disseminate any of the Property or any Confidential Informatio
n

(including confirmation of the fact that it exists or ever existed, and/or confirming any rumors
as
to any such existence) to any third party, as more fully provided herein.

(e)
PP shall provide to DD (to the extent not already done so and set forth in
paragraph 4.2 hereinbelow), summary details disclosing to whom PP (or anyone else on
PP's

behalf) disclosed, displayed to, disseminated, transferred to, provided a copy to, and/or
P age 2
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:

distributed, sold, licensed or otherwise sought to have commercially exploit,
the Images and/or
Property and/or any Confidential Information.

(f)
PP shall provide to DD's counsel the names and contact informat
ion of
each and any persons or entities who: (1) PP has provided to
or who otherwise obtained

possession of the original and/or any copies of any of the Images
and/or any Property, if any, (ii)
to whom PP has scanned the Images and/or any Property
at any time, and (iii) to whom PP

knows had, has or may potentially have possession of a copy
of the Images and/or any Property

at any time, including but not limited to the present time
(and specify with detail to which of the

referenced categories (i.e., possession, shown, past, present, etc.)
any name corresponds, the
name so relates).
"

(g)
PP shall provide to DD's counsel copies of any agreements and/or
other
documentation in PP's possession, custody or control, if any,
regarding (e) and/or (f) above, that
evidences who has or may have been provided a copy of any of
the Property.

3-2

i

Transfer of Property Rights to DP. In further consideration for the
promises,

covenants and consideration herein, PP hereby transfers and
conveys to DD all of PP's

respective rights, title and interest in and to the Property, and any
and all physical and intellectual

.

!

property rights related thereto. Without limiting the generali
ty of the foregoing, PP does hereby
sell, assign, and transfer to DD, his successors and assigns,
throughout the universe in perpetuity,
all of PP's entire right, title, and interest (including, without
limitation, all copyrights and all

extensions and renewals of copyrights), of whatever kind or nature
in and to the Property,
without reservation, condition or limitation, whether or not such
rights are now known,

recognized or contemplated, and the complete, unconditional
and unencumbered ownership and
all possessory interest and rights in and to the Property,
which includes, but is not limited to the

originals, copies, negatives, prints, positive, proof sheets, CD-rom
s, DVD-roms, duplicates,

outtake and the results of any other means of exhibiting, reproduc
ing, storing, recording and/or

archiving any of the Property or related material, together with
all rights of action and claims for

damages and benefits arising because of any infringement of the copyrigh
t to the Property, and
assigns and releases to DD any and all other proprietary rights and
usage rights PP may own or
hold in the copyright and/or Property, or any other right in or to the Property
. PP assigns and

transfers to DD all of the rights herein granted, without reservation, conditio
n or limitation, and
agrees that PP reserves no right of any kind, nature or description related
to the Property and

contents therein. Notwithstanding the foregoing, if any of the rights herein
granted are subject to

termination under section 203 of the Copyright Act, or any similar provisio
ns of the Act or

subsequent amendments thereof, PP hereby agrees to re-grant such rights to
DD immediately
upon such termination. All rights granted herein or agreed to be granted hereund
er shall vest in
DD immediately and shall remain vested in perpetuity. DD shall have the
right to freely assign,
sell, transfer or destroy the Property as he desires. DD shall have the right to
register sole
copyright in and to any of the Property with the US Copyright Office. DD shall
also have the
right, in respect to the Property, to add to, subtract from, change, arrange, revise,
adapt, into any

and all form of expression or tangible communication, and the right to combine
any of die
Property with any other works of any kind and/or to create derivative works
with any of the
Property, and to do with it as she so deems. To the fullest extent allowable under
the applicable
law, PP shall irrevocably waive and assign to DD any of PP's so-called "moral
rights" or "droit
moral" (laws for the protection of copyrights outside of the United States), if any,
or any similar
rights under any principles of law which PP may now have or later have in the Property
. With
resi
and in furtherance of the above, PP agrees to and shall execute and deliver to
DD an
V

~
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:

"Assignment & Transfer of Copyright", in the form attached hereto as Exhibit "B". For greater
certainty the foregoing assignment shall be applicable worldwide.

3.2.1

Notwithstanding the foregoing paragraph 3.2, and without in anyway

limiting or diminishing from the full transfer and assignment of rights therein without

reservation, the Parties understand the purpose of the transfer of rights is to provide DD the
fullest possible ability and remedies to prevent and protect against any publication and/or
dissemination of the Property.

!

3.3
Delivery of the Property to DP. Concurrently upon execution of this Agreement,
PP, as applicable, shall deliver to DD, by delivery to his counsel herein, all of the Property which
is embodied in tangible form (all originals and duplicates), whether documents, canvasses, paper
art, digital copies, letters, prints, electronic data, films, tapes, CD-Roms, DVD-Roms, Images
recording tapes, photographs, negatives, originals, duplicates, contact sheets, audio recordings,
Images recordings, magnetic data, computerized data, digital recordings, or other recorded
medium or any other format of embodying information or data. Without limiting the generality
of the foregoing, such tangible Property shall include all documents as defined by California

Evidence Code §250 which contain any of the Property. PP represents and warrants that the
materials delivered pursuant to the terms of this Paragraph 3.3 comprise the totality of all

existing originals and duplicates of all Property in any tangible form, whether within their
possession, custody or control, and including otherwise (and that PP knows of no other copies or
possible or potential copies not in PP's possession and control and delivered pursuant to this
paragraph), and that upon such delivery to DD, PP shall not maintain possession, custody or
control of any copy of all or any portion of any tangible Property. The Property Delivered under

this Paragraph shall become Exhibit 1 to the Side Letter Agreement. For avoidance of any doubt,
PP, nor her attorney are entitled to retain possession of said Property after execution of this
Agreement. The retention of said Property by PP is a material breach of this agreement.
3.3.1 This Agreement is conditioned on PP's compliance with each and every
term of die Settlement Agreement including Paragraph 3.3 and the personal verification by DD
or his attorney of the Images and that the Images are comprised of and captures the content

previously represented to his counsel to exist and be captured therein (i.e., text messages
between PP and DD)), all of which terms are essential and material.

4.0

1

CONFIDENTIALITY & REPRESENTATIONS & WARRANTIES.

4. 1
Definition of Confidential Information. "Confidential Information" means and
includes each and all of the following:
.
(a)
All intangible information pertaining to DD and/or his family, (including
but not limited to his children or any alleged children or any of his alleged sexual partners,
alleged sexual actions or alleged sexual conduct or related matters ),and/or friends learned,
obtained, or acquired by PP, including without limitation information contained in letters, e
mails, text messages, agreements, documents, audio or Images recordings, electronic data, and

photographs;
(b)

All intangible information pertaining to the existence and content of the

Property;

P a gc 4
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(c)

i

All intangible private information (i.e. , information not generally available

to and/or known by the general public) relating and/or pertaining to DD, including without

limitation DD's business information, familial information, any of his alleged sexual partners,
alleged sexual actions or alleged sexual conduct, related matters or paternity information, legal
matters, contractual information, personal information, private social life, lifestyle, private
conduct, (all information/items in 4.1 "(a)", "(b)" and "(c)" are sometimes collectively referred
to as, "Intangible Confidential Information");
(d)

All tangible materials of any kind containing information pertaining to DD
learned, obtained, participated or acquired by PP, including without limitation letters,
agreements, documents, audio or Images recordings, electronic data, and photographs, canvas

i

1
;

art, paper art, or art in any other form on any media. The Images and Photos and all

information/items in 4 . 1 (d) are collectively referred to as, the "Property" and/or the 'Tangible
Confidential Information");
4.2
PP's Representations & Warranties Regarding Prior Disclosures of Tangible
Confidential Information. PP represents and warrants that prior to entry into this Agreement, PP

has directly or indirectly disclosed any Tangible an/or Intangible Confidential Information (i.e.,
any of the Property), to any Third Party, including without limitation disclosure or indirect
disclosure of the content of such Confidential Information in tangible form, other than the

I

following persons or entities to whom PP has made such prior disclosures (herein "PP Disclosed
Individuals/Entities"):

a)
b)
c)
d)

/hif / IL
~7 ,

<3—-

'a
A

L$lcxZ
i

Mumj•

e)
:

0

g)
h)

0
PP shall not be responsible for any subsequent public disclosure of any of the
Confidential Information (a) attributable directly to each of them; and/or (b) not disclosed
hereinabove as a previously disclosed PP Disclosed Individuals/Entities, and any such disclosure
shall be deemed a breach of this Agreement by PP. For greater clarity, PP must not induce,
promote or actively inspire anyone to disclose Confidential Information.

j

V

Page 5
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4.3

i

Representations & Warranties and Agreements.

(a)

Representations & Warranties and Agreements Bv DP. The following

agreements, warranties and representations are made by DD as material inducements to PP to
enter into this Agreement, and each Party acknowledges that she/he is executing this Agreement
in reliance thereon:
(b)
DD warrants and represents that, as relates to or in connection with any of
PP's attempts to sell, exploit and/or disseminate the Property prior to the date of this Agreement,

DD and his counsel will refrain (i) from pursuing any civil action against PP, and/or (ii) absent a
direct inquiry from law enforcement, from disclosing PP's name to the authorities.
Notwithstanding the foregoing, if DD is informed that or should or if it is believed that either of
PP has possession, custody and/or control of any of the Property after the date of this Agreement

I

and/or transferred any copies to any Third Patty, and/or it is believed that any of PP, whether
directly or indirectly, intends the release, use, display, dissemination, disclosure or exploitation,

whether actual, threatened or rumored, of any for the Property, then DD and his counsel shall be
entitled to, at DD's sole discretion, (i) contact the respective member of PP, including with legal
demands and related statements of liability and legal action, and/or (ii) advance a civil action
against the respective member of PP, and/or (iii) disclose any of PP's name to the authorities.

4.3.2

Representations & Warranties and Agreements Bv PP. The following

I

i

agreements, warranties and representations are made by PP as material inducements to DD to
enter into this Agreement, without which DD would not enter into this Agreement and without

which DD would not agree to pay any monies whatsoever hereunder, and with the express
acknowledgment that DD is executing this Agreement in reliance on the agreements, warranties,

and representations herein which are at the essence of this Agreement, including, the following:

I

(a)
PP agrees and warrants and represents that PP will permanently cease and
desist from any efforts to and/or attempting to and/or engaging in and/or arranging the use,

License, distribution, dissemination or sale of any of the Confidential Information and/or
Property, including any Tangible and/or Intangible Confidential information created by or

I

relating to DD;

(b)
PP agrees and warrants and represents that PP will permanently cease and
desist from any posting or dissemination or display of the Confidential Information, Tangible
and/or Intangible Confidential information created by or relating to DD and/or Property,
including the Images (including, but not limited to, to any form media outlet, on any blog or
posting board, on the Internet, or otherwise);

(c)
PP agrees and warrants and represents that PP will permanently cease and
desist from using or disseminating or disclosing any information to any Third Persons (including,
but not limited to, to any media outlet, on any blog or posting board, on the Internet, or

otherwise) about any details of or as to the contents of the Confidential Information, Tangible
and/or Intangible Confidential information created by or relating to DD and/or Property,
including any Text Messages, and/or as to any other personal details of or about or pertaining to
DD and/or his family and/or friends and/or social interactions;

(d)

PP agrees and warrants and represents that PP will permanently cease and

desist from and will not, at any time, make any use of or reference to the name, image or likeness

&
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of DD in any manner whatsoever, including without limitation, through any print or electronic
media of any kind or nature for any purpose, including, but not limited to, on any websites;
(e)

PP agrees and warrants and represents that any and all existing copies of

the Images, Text Messages and any Property (other than as expressly specified in paragraphs 3,2

and 3.3 herein) have been turned over and provided to counsel; and PP further warrants and
represents that the only copy of the Images and Property that has ever existed, at any time, has
been turned over to DD's counsel pursuant to this Agreement, and the Images and any Property

has never been transferred to or existed in any other form, including not in electronic form, nor
on any computer, or electronic device and other storage media;

(f)
PP warrants and represents that PP has not provided any copies, whether
hard-copy or electronic copies, of the Property to anyone other than as specified in paragraph 4.2
herein);

(g)

PP warrants and represents that the information PP is obligated to provide

pursuant to the terms heiein will be complete and truthful;

(b)
PP warrants and represents that PP has not omitted or withheld any
information that PP is obligated to provide pursuant to the terms herein;

(i)

PP warrants and represents that PP has not contracted to earn and/or

collect any monies as compensation from the sell, license and/or any other exploitation of the
Images and/or any Property and/or any Confidential Information, Tangible and/or Intangible

Confidential information created by or relating to DD nor any monies as compensation or an
advance for any efforts to seli, license and/or any other exploitation of the Images and/or any
Property and/or any Confidential Information or any Tangible and/or Intangible Confidential
information created by or relating to DD;
(j)
PP warrants and represents that PP has not assigned nor transferred, either
in whole or in part, any purported rights in or to the tillages and/or any Property to any other
person or entity, other than to DD pursuant to this Agreement.

1

4.3.3 Agreement Bv PP Not to Disclose/Use Confidential Information. Tangible
and/or Intangible Confidential information created by or relating to DD. As further material
inducements for DD to enter into this Agreement, PP agrees, represents and warrants that she

shall not directly or indirectly, verbally or otherwise, publish, disseminate, disclose, post or cause
to be published, disseminated, disclosed, or posted (herein "disclose"), any Confidential
Information or Tangible and/or Intangible Confidential information created by or relating to DD
to any person, group, firm or entity whatsoever, including, but not limited to, family members,
friends, associates, journalists, media organizations, newspapers, magazines, publications,
television or radio stations, publishers, databases, blogs, websites, posting boards, and any other
enterprise involved in the print, wire or electronic media, including individuals working directly
or indirectly for, or on behalf of, any of said persons or entities ("Third Parties" and/or Third
Party"). In no event shall PP be relieved of such party's confidentiality obligations herein by
virtue of any breach or alleged breach of this Agreement. In no event shall any dispute in

;
!

connection with this Agreement relieve PP of her confidentiality obligations arising pursuant to
this Agreement, and any disclosure of Confidential Information and/or Tangible and/or

Intangible Confidential information created by or relating to DD in connection with any such
Page 7
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proceeding or dispute shall constitute a breach of this Agreement. PP shall use their best efforts
to prevent the unauthorized disclosure of Confidential Information in connection with any such
proceeding or dispute.
4.3.4 Any direct or indirect disclosure of Confidential Information or Tangible
and/or Intangible Confidential information created by or relating to DD to any Third Party by PP
and/or any of her representatives, heirs, agents, children, family members, relatives , confidents,
advisors, employees, attorneys, transferors, transferees, successors or assigns, and/or any friend

of any of PP (collectively "PP Group"), after the date of this Agreement, shall be deemed a
disclosure by PP in breach of the terms of this Agreement, entitling the non-breaching Party to
all rights and remedies set forth herein.

4.3.5

PP separately and further warrants and represent that, prior to entering into

this Agreement, that she has not written, published, caused to be published, or authorized the

writing, publication, broadcast, transmission or public dissemination of any interview, article,
essay, book, memoir, story, photograph, film, script, Images tape, biography, documentary,
whether written, oral, digital or visual, whether fictionalized or not, about the opposing Party to
this Agreement or their family, whether truthful, laudatory, defamatory, disparaging, deprecating
or neutral, which discloses any Confidential Information and/or which includes any description
or depiction of any kind whatsoever whether fictionalized or not, about any Party to this

agreement or their respective family, other than as expressly disclosed by PP hereto in writing
and as set forth herein in paragraph 4.2 above.
:

4.3.6 Agreement Bv PP Not to Disparage DP. PP hereby irrevocably agrees
and covenants that she shall not, directly or indirectly, publicly disparage DD, nor write, publish,
cause to be published, or authorize, consult about or with or otherwise be involved in the writing,

publication, broadcast, transmission or dissemination of any book, memoir, letter, story,

photograph, film, script, Images, interview, article, essay, biography, diary, journal,
documentary, or other written, oral, digital or visual account or description or depiction of any
kind whatsoever whether fictionalized or not, about DD or his family, whether truthful,

laudatory, defamatory, disparaging, deprecating or neutral. PP further warrants and represents
that PP has not and will not enter into any written or oral agreement with any third party
purportedly requiring or obligating PP to do so. Fore greater clarity PP will never discuss with
anyone the contents of this Settlement Agreement, nor will she voluntarily confirm the existence
of this Settlement Agreement.

4.4
Disclosure Of Confidential Information Is Prohibited: The Parties to this
Agreement hereby recognize and agree that substantial effort and expense have been dedicated to
limit the efforts of the press, other media, and the public to learn of personal and business affairs
involving DD. PP further acknowledges that any future disclosure of Confidential Information
to any Third Party would constitute a serious and material breach of the terms of this Agreement,

;

:

and shall constitute a breach of trust and confidence, invasion of privacy, and a misappropriation
of exclusive property rights, and may also constitute fraud and deceit. Some of the Confidential
Information may also constitute and include proprietary business information and trade secrets
which have independent economic value. The Parties hereto acknowledge that any unauthorized

i

use, dissemination or disclosure of Confidential Information, or the fabrication and

|

dissemination of false and/or misleading information, about DD would result in irreparable
injury to him, and would be injurious to a reasonable person, and/or would constitute an

injurious violation of the right of privacy or publicity, and/or would be injurious to his business,
Page8
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;

profession, person, family and/or career. The Parties acknowledge
that substantial and valuable
property rights and other proprietary interests in the exclusive possess
ion, ownership and use of
Confidential Information, and recognizes and acknowledges that
such Confidential Information

is a proprietary, valuable, special and unique asset which belongs
to DD and to which the PP has

no claim of ownership or other interest.

i

4.4. 1
Disclosures Permitted Bv PP. Notwithstanding the foregoin
g, PP shall
only be permitted to disclose Confidential Information to another
person or entity only if

:

compelled to do so by valid legal process, including without limitatio
n a subpoena duces tecum

or similar legal compulsion, provided that PP shall not make any
such disclosure unless PP has
first provided DD with notice of such order or legal process not
less than ten (10) days in
advance of the required date of disclosure pursuant to the Written
Notice provisions set forth
hereinbelow, providing DD with an opportunity to intervene
and with full and complete

cooperation should she choose to oppose such disclosure. PP
agrees that if the valid legal process
can be stopped by her consent or at her behest then PP shall
agree to use best efforts to avoid the

disclosure of the Confidential Information.

5.0

REMEDIES

:

5. 1
DD's Remedies for Breach of Agreement. Each breach or threaten
ed breach (e.g.,
conduct by PP reflecting that said person intends to breach the
Agreement), including without
limitation by breach of any representation or warranty, by failing
to deliver to DD all tangible
Property as required, by the disclosure or threatened disclosu
re of any Confidential Information
to any Third Party by PP (herein "Prohibited Communication
"), or otherwise, shall render PP
liable to DD for any and all damages and injuries incurred as
a result thereof, including but not
limited to the following, all of which rights and remedies shall
be cumulative:

5.1.1 Disgorgement of Monies: In the event an Arbitrator determin
es there has
been a breach or threatened breach of this Agreement by PP, PP shall
be obligated to account to,

and to disgorge and turn over to DD any and all monies, profits,
or other consideration, or

benefits, which PP, or anyone on PP's behalf or at PP's direction,
directly or indirectly derive
from any disclosure or exploitation of any of the Confidential Informa
tion; and
5.1.2

Liquidated Damages: PP agrees that any breach or violation of
this

Settlement Agreement by either of PP individually or the PP Group
by his/her/their unauthorized
disclosure of any of the Confidential Information (as defined in paragrap
hs 4, 1(a), (b), (c), and
(d)) to any Third Party, and/or any unauthorized exploitation or prohibite
d use of the same,

and/or by the breach of and/or by any false representations and
warranties set forth in this
Agreement, and/or any public disparagement of DD by PP (collecti
vely, the "LD Breach
Terms"), shall result in substantial damages and injury to DD,
the precise amount of which
would be extremely difficult or impracticable to determine, even
after the Parties have made a
reasonable endeavor to estimate fair compensation for such
potential losses and damages to DD.
Therefore, in addition to disgorgement of the full amount of all
monies or other consideration

pursuant to paragraph 5, 1 .2, in the event an Arbitrator determin
es there has been a breach of the
LD Breach Terms of this Agreement by PP individually or
the PP Group, PP shall also be

!

obligated to pay, and agree to pay to DD the sum of One-Million
Dollars ($1,000,000.00 as a
reasonable and fair amount of liquidated damages to compensate
DD for any loss or damage
P a gc 9
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resulting from each breach, it being understood that the Liquidated damages calculation is on a
per item basis. The Parties agree that such sum bears a reasonable and proximate relationship to
the actual damages which DD will or might suffer from each breach of the terms of this
Agreement and that this amount is not a penalty. Alternatively, at DD's sole discretion, DD may

seek to recover actual damages proximately caused by each such breach, according to proof.
Any other breaches not a LD Breach Terms shall be subject to a claim for actual damages
according to proof; furthermore, any monies held in Trust by PP's Attorney shall be frozen and
shall not be disbursed to PP until the Arbitrator finally resolves the allegation of Breach.

5.1.3 Injunctive Relief. PP acknowledges and agrees that any unauthorized
disclosure to Third Parties of any Confidential Information will cause irreparable harm to DD,

which damages and injuries will most likely not be measurable or susceptible to calculation. PP
further acknowledges and agrees that any breach or threatened breach of this Agreement due to
the unauthorized disclosure or threatened disclosure by PP to Third Parties, of any Confidential

Information shall entitle DD to immediately obtain, either from the Arbitrator and/ or from any
other court of competent jurisdiction, an ex parte issuance of a restraining order and preliminary
injunction or other similar relief (herein "Injunctive Relief) without advance notice to any of
PP, preventing the disclosure or any further disclosure of Confidential Information protected by
the terms hereof, pending the decision of the Arbitrator or Court. The Parties further
acknowledge and agree that in connection with any such proceeding, any Party may obtain from
the Court or Arbitrator on an ex parte application or noticed motion without opposition, an order
sealing the file in any such proceeding, and the Parties stipulate to the factual and legal basis for
issuance of an order sealing the file in any such proceedings. The rights and remedies set forth
in this Injunctive Relief Section are without prejudice to any other rights or remedies, legal or
equitable, that the Parties may have as a result of any breach of this Agreement.
5.2
Dispute Resolution. In recognition of the mutual benefits to DD and PP of a
voluntary system of alternative dispute resolution which involves binding confidential arbitration
of all disputes which may arise between them, it is their intention and agreement that any and all

claims or controversies arising between DD on the one hand, and PP on the other hand, shall be
resolved by binding confidential Arbitration to the greatest extent permitted by law. Arbitration

shall take place before JAMS ENDISPUTE ("JAMS") pursuant to JAMS Comprehensive
Arbitration Rules and Procedures (including Interim Measures) ("JAMS Rules") and the law
selected by DD, (such selection shall be limited to either, California, Nevada or Arizona), or
before ACTION DISPUTE RESOLUTION SERVICES ("ADRS") pursuant to the ADRS Rules

(including Interim Measures) and the law selected by DD (whichever the claimant elects upon
filing an arbitration), in a the location selected by DD, and will be heard and decided by a sole,

neutral arbitrator ("Arbitrator") selected either by agreement of the Parties, or if the Parties are

unable to agree, then selected under the Rules of the selected arbitration service. The costs and
fees associated with any Arbitrator and/or Arbitration service shall be split equally among the
parties to any such dispute. The Parties shall have the right to conduct discovery in accordance
with the California Code of Civil Procedure Section 1283.05 et. seq. or any similar provision
existing in the jurisdiction selected by DD and the written discovery requests and results of
discovery shall be deemed to constitute Confidential Information. The Arbitrator shall have the
right to impose all legal and equitable remedies that would be available to any Party before any
governmental dispute resolution forum or court of competent jurisdiction, including without
limitation temporary, preliminary and permanent injunctive relief, compensatory damages,

liquidated damages, accounting, disgorgement, specific performance, attorneys fees and costs,

V
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and punitive damages. It is understood and agreed that each of the Parties shall bear his/its own
attorneys' fees, expert fees, consulting fees, and other litigation costs (if any) ordinarily
associated with legal proceedings taking place in a judicial forum, subject to the Arbitrator's
reassessment in favor of the prevailing party to the extent permitted by law. Each of the Parties
understands, acknowledges and agrees that by agreeing to arbitration as provided herein,
each of the Parties is giving up any right that he/she/it may have to a trial by judge or jury
with regard to the matters which are required to be submitted to mandatory and binding
Arbitration pursuant to the terms hereof. Each of the Parties further understands,

acknowledges and agrees that there is no right to an appeal or a review of an Arbitrator's
award as there would be a right of appeal or review of a judge or jury's decision.
6.0

MUTUAL RELEASES

l

6. 1
Except for the rights and obligations of the Parties set forth in this Agreement,
DD, for himself, and each of his representatives, agents, assigns, heirs, partners, companies,
affiliated companies, employees, insurers and attorneys, absolutely and forever releases and
discharges PP, individually, and all of PP's heirs, and PP's attorneys, and each of them ("PP
Releasees"), of and from any and all claims, demands, damages, debts, liabilities, accounts,

reckonings, obligations, costs (including attorney's fees), expenses, liens, actions and causes of
actions of every kind and nature whatsoever, whether known or unknown, from the beginning of
time to the effective date of this Agreement, including without limitation any and all matters,
facts, claims and/or defenses asserted or which could have been asserted in the Matter, or which
could have been asserted in any other legal action or proceeding, except as may be provided

!

herein (the "DD Released Claims").

6.2

Except for the rights and obligations of the Parties set forth in this Agreement, PP,

for herself, and her representatives, agents, assigns, heirs, partners, companies, affiliated
companies, employees, insurers and attorneys, absolutely and forever release and discharge DD,
individually, and each of his representatives, agents, assigns, heirs, partners, companies,
affiliated companies, subsidiaries, employees, attorneys, successors, insurers, and each of them
("DD Releasees"), of and from any and all claims, demands, damages, debts, liabilities,
accounts, reckonings, obligations, costs (including attorney's fees), expenses, liens, actions and
causes of actions of every kind and nature whatsoever, whether known or unknown, from die
beginning of time to the date of this Agreement, including without limitation any and all matters,

facts, claims and/or defenses asserted or which could have been asserted in the Action, or which
could have been asserted in any other legal action or proceeding (the "PP Released Claims")..

6.3
The subject matter referred to in paragraphs 6.1 and 6.2, above (i.e., the DD
Released Claims and PP Released Claims), are collectively referred to as the "Released Matters."
6.4

The Parties hereto, and each of them, hereby warrant, represent and agree that

each of them is fully aware of § 1 542 of the Civil Code of die State of California, which provides

as follows:

::

"A general release does not extend to claims which the creditor

does not know or suspect to exist in his favor at the time of
executing the release, which if known by him must have materially

affected his settlement with the debtor."

Page 11
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The Parties, and each of them, voluntarily waive the provisions of California Civil Code
§ 1542, and any other similar federal and state law as to any and all claims, demands,
causes of action, or charges of every kind and nature whatsoever, whether known or
unknown, suspected or unsuspected.

6.4. 1

:

For avoidance of any doubt, by virtue of this Settlement and this

Settlement Agreement, the parties hereby waive any unknown claims
against each other individually, and each of their representatives, agents,

assigns, heirs, partners, companies, affiliated companies, subsidiaries,
employees, attorneys, successors, insurers, and each of them.
6.5

:

Each of the Parties hereto acknowledges and agrees that this Agreement

constitutes a settlement and compromise of claims and defenses in dispute, and shall not be
construed in any fashion as an admission of liability by any party hereto.
7.0

CONFIDENTIALITY OF THIS AGREEMENT

7. 1

The Parties, respectively, shall not to disclose the terms of this Agreement, either

directly or indirectly, to the media or to anyone else other than their respective attorneys and

representatives and/or as may be required by law. PP may not comment or make any press
releases or otherwise discuss the resolution of the subject of this Agreement.
;

8.0

MISCELLANEOUS TERMS

8.1
Entire Agreement. This Agreement constitutes the entire agreement and
understanding concerning the Released Matters hereof between the Parties hereto and supersedes
any and all prior negotiations and proposed agreement and/or agreements, written and/or oral,
between the Parties. Each of the Parties hereto acknowledges that neither they, nor any other
party, nor any agent or attorney of any other party has made any promise, representation, or
warranty whatsoever, expressed or implied, written or oral, which is not contained herein,
concerning the subject matter hereof, to induce it to execute this Agreement, and each of the
Parties hereto acknowledges that she/he has not executed this Agreement in reliance on any
promise, representation, and/or warranty not contained herein. This Agreement shall be binding
on and inure to the benefit of the Parties, the Releasees, and each of their respective successors

and assigns and designees.
8.2
DD's Election of either California. Nevada or Arizona Law & Venue. This
Agreement and any dispute or controversy relating to this Agreement, shall in all respects be
construed, interpreted, enforced and governed by die laws of the State of California, Arizona or
Nevada at DD's election. Attorneys' Fees in the case of a Dispute. In the event of any dispute,
action, proceeding or controversy regarding the existence, validity, interpretation, performance,
enforcement, claimed breach or threatened breach of this Agreement, the prevailing party in any

resulting arbitration proceeding and/or court proceeding shall be entitled to recover as an element
of such Party's costs of suit, and not as damages, all attorneys' fees, costs and expenses incurred
or sustained by such prevailing Party in connection with such action, including, without

limitation, legal fees and costs.

J?
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8.3

Attorney Fees and Costs in Formation of this Agreement. The Parties
shall each

bear their own costs, expert fees, attorneys' fees and other
fees incurred in connection with the

creation this Settlement Agreement.

8.4
Waivers: Modification. This Agreement cannot be modified
or changed except
by written instrument signed by all of the Parties hereto. No
waiver of any of the provisions of
this Agreement shall be deemed to constitute a waiver of any
other provision, whether or not
similar, nor shall any waiver constitute a continuing waiver.
No waiver shall be binding unless
executed in writing by the party making the waiver.
8.5
Scope of Provisions/Severabilitv/Headings. None of the Parties
hereto shall be
deemed to be the drafter of this Agreement, but it shall be deemed
that this Agreement was

jointly drafted by each of the Parties hereto. Should any provisio
n of this Agreement be found to
be ambiguous in any way, such ambiguity shall not be resolved
by construing this Agreement in
favor of or against any party herein, but rather construing
the terms of this Agreement as a whole
according to their fair meaning. In the event that any provisio
n hereof is deemed to be illegal or
unenforceable, such a determination shall not affect the validity
or enforceability of the

remaining provisions thereof, all of which shall remain in full
force and effect Notwithstanding
the foregoing, if a provision is deemed to be illegal the Parties
agree to waive any defense on
said grounds. In the event that such any provision shall be
deemed invalid due to its scope or

breadth, such provision shall be deemed valid to the extent of
the scope or breadth permitted by

law. The captions appearing at the commencement of certain
paragraphs herein are descriptive
only and for convenience of reference. Should there be
any conflict between any such caption or

heading and the paragraph at the caption of which it appears,
the paragraph, and not such
caption, shall control and govern.

8.6
Advice of Counsel and Understanding of this Binding Agreem
ent. Each of the
Parties represents, acknowledges, and declares that she/he
has received the advice of legal
counsel of his/her own choosing regarding the form, substanc
e, and effect of this Agreement
Each of the Parties represents, acknowledges, and declares that
she/he has carefully read this

:
:

Agreement, knows and understands this Agreement's contents,
and signs this Agreement freely,
voluntarily, and without either coercion or duress. Each of the
Parties represents and warrants
that she/he is fully competent to manage his/her business affairs,
and that she/he has full power
and authority to execute this Agreement, and to do any and all of
the things reasonably required
hereunder, and that this Agreement, when signed by all Parties,
is a valid and binding agreement,
enforceable in accordance with its terras.
8.7
Further Execution. In order to cany out the terms and conditio
ns of this
Agreement, PP agrees to promptly execute, upon reasonable request,
any and all documents and
instruments necessary to effectuate the terms of this Agreement
8.8

Notice Provisions. Any notice, demand or request that one
Party desires, or is

required to give (including service of any subpoena, court pleading
s, summons and/or

complaint), to the other Party must be promptly communicated
to the other Party by using their

respective contact information below, by both (i) e-mail
or facsimile; and (ii) telephone. Either
Party may change his or her contact information by notifyin
g die other Party of said change(s)
pursuant to the applicable terras herein.

4F-
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8.8.1

To DP as follows:

tfttwrtaL CoAisulrTitrT* ,

C/fr :

ShttfAtuL GbttorJ /»gaJ
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8.8.2

To PP. as follows:
C/O KEITH M. DAVIDSON, ESQ.
8383 Wilsbiie Boulevard, Suite 510
Beverly Hills, CA 90211
tel. 323.658.5444

fax. 323-658-5444
e-mail: keith@KmdLaw.com
8.9 .

This Agreement may be executed with
one or more separate

counterparts, each of
which, when so executed shall be deem
ed to be an original and, together shall
constitute and be
one and the same instrument. Any execu
ted copies or signed counterparts of this
Agreement, the
Declaration, and any other document
ation may be executed by scanned/printed
pdf
copies of
signatures and/or facsimile signatures,
which shall be deemed to have the same
force
and effect
as if they were original signatures.

IN WITNESS WHEREOF, by their
signatures below, the Parties each have
approved
and executed this Agreement as of the
effective date first set forth above.

DATED:

, 2016

/?
DD

DATED:

2016

T/7
21

ERICA JACKSON

Si

I Notary Public, Stale of Texas

DATED: taj £&

Comm. Expires 01-04-2020
Notary )D 130483426

,2016

Ec'frfc
a

w
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As to Form:

DATED: Mfa / > Iff . 2016

r€

flith M Davidson, Esq^T^&tamSy tnr

i

DATED:

j 2016

As to Form:

Attorney for DD

DATED:

l$jz&

,2016

As to Form:

//bd#0e£~P>
Attorney for

SgpaM&L
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CONFIDENTIA

i

Honorable Jacqueline A. Connor (Ret.)
ADR SERVICES, INC.

2

1900 Avenue of the Stars, Suite 250
Los Angeles, California 90067
(310) 201-0010 PH
(310) 201-0016 FAX

3
4

Emergency Arbitrator

ADR SERVICES, INC.
IN RE THE MATTER OF THE ARBITRATION BETWEEN

EC, LLC,
Claimant,

10

n

)

ADRS Case No. 18-1118-JAC

)

TEMPORARY RESTRAINING ORDER

)
)
)
)
)
)

V.

12

PEGGY PETERSON,
13

Respondent.
14

15

16

By written emergency application with exhibits pursuant to Rule 24 of the ADR
Inc.

Arbitration

Rules,

Claimant

EC,

LLC

has

requested

an

emergency

order

I"?

Services,

18

precluding Respondent Peggy Peterson ("Ms. Peterson") from (i) disclosing or inducing,

is

promoting or actively inspiring anyone to disclose Confidential Information, as defined in the

20

"Confidential Settlement Agreement and Mutual Release: Assignment of Copyright and Non-

21

Disparagement Agreement," effective October 28, 2016 (the "Settlement Agreement") whether

22

in the media, court filings, or otherwise, (ii) disclosing or inducing, promoting, or actively

23

inspiring anyone to disclose the fact of the commencement and pendency of this Arbitration and

24

any details relating thereto, including, but not limited, to the existence of this Emergency

25

Application and any emergency order issued in response to that application (the "Emergency

28

Application").

27

ADR Services, Inc., has appointed the undersigned, Honorable Jacqueline A. Connor

28

(Ret.), as the Emergency Arbitrator to hear the emergency application. Having reviewed the

29

emergency application, including the parties' Settlement Agreement and other exhibits, the
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1

Emergency Arbitrator finds that the Settlement Agreement expressly authorizes issuance of an

2

ex parte restraining order without the requirement of advance notice to Ms. Peterson in the

3

event she has breached or threatened to breach the confidentiality obligations expressly agreed

4

upon in the Settlement Agreement.

5

6
7
8

Upon due consideration, the Emergency Arbitrator issued a tentative ruling and order,

which was accepted on submission without oral argument by Claimant and Claimant's counsel.
NOW, THEREFORE, upon Claimant's application, it is hereby ORDERED that the
Emergency Application is GRANTED, in part, as follows:

9

1 . Pending further determination by the selected or appointed Arbitrator(s), Ms. Peterson

10

is precluded from disclosing or disclosing or inducing, promoting or actively inspiring anyone

11

to disclose Confidential Information, as defined in the "Confidential Settlement Agreement and

12

Mutual Release: Assignment of Copyright and Non-Disparagement Agreement," effective

13

October 28, 2016 (the "Settlement Agreement") whether in the media, court filings, or

14

otherwise; and

15

2. Pending further determination by the selected or appointed Arbitrator(s), Ms.

16

Peterson is precluded from disclosing or inducing, promoting, or actively inspiring anyone to

17

disclose the fact of the commencement and pendency of this Arbitration and any details relating

is

thereto, together with all proceedings and papers filed herein including, but not limited, to EC's

19

Emergency Application and this Order; and

20

3. The foregoing shall not apply if, in accordance with Paragraph 4.4.1 of the Settlement

21

Agreement, Ms. Peterson is compelled to disclose Confidential Information to another person or

22

entity by valid legal process, including without limitation, a subpoena duces tecum or similar

23

legal compulsion. Ms. Peterson shall not make any such disclosure unless she has first provided

24

DD with notice of such order or legal process not less than ten (10) days in advance of the

25

required date of disclosure pursuant to the Written Notice provisions set forth in the parties'

26

Settlement Agreement, providing DD with an opportunity to intervene and with full and

27

complete cooperation should such disclosure be opposed. If the valid legal process can be

28

stopped by Ms. Peterson's consent or at her behest, Ms. Peterson shall use best efforts to avoid

29

the disclosure of the Confidential Information.

2
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1

The Emergency Arbitrator retains the power to modify or reconsider this interim order

2

until the appointment of an arbitrator or arbitration panel for consideration of the entire matter.

3

(ADRS Rule 24.)

IT IS SO ORDERED.

DATED: February 27, 2018

ton. Jacqueline A. Connor (Ret.)
Emergency Arbitrator

10

n

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29
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Exhibit A
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January 10, 2018

TO WHOM IT MAY CONCERN:

I recently became aware that certain news outlets are alleging that I had a
sexual and/or romantic affair with Donald Trump many, many, many years

ago. I am stating with complete clarity that this is absolutely false. My
involvement with Donald Trump was limited to a few public appearances
and nothing more. When I met Donald Trump, he was gracious,
professional and a complete gentleman to me and EVERYONE in my
presence.

Rumors that I have received hush money from Donald Trump are
completely false. If indeed I did have a relationship with Donald Trump,
trust me, you wouldn't be reading about it in the news, you would be
reading about it in my book. But the fact of the matter is, these stories are
not true.

_

r
Stormy Dantels
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Official Statement of Stormy Daniels
January 30, 2018

To Whom It May Concern;

Over the past few weeks I have been asked countless times to comment on reports of an alleged
sexual relationship I had with Donald Trump many, many, many years ago.

The fact of the matter is that each party to this alleged affair denied its existence in 2006,

2001 1, 2016, 2017 and now again in 2018. 1 am not denying this affair because I was paid "hush money"
as has been reported in overseas owned tabloids, I am denying this affair because it never happened.
I will have no further comment on this matter. Please feel free to check me out on instagram at
@thestormydaniels.

Thank you,
^yVi

*i

Stormy Daniels

Vj
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1 BLAKELY LAW GROUP

BRENT H. BLAKELY (CA Bar No. 157292)
1334 Parkview Avenue, Suite 280
3 Manhattan Beach, California 90266
Telephone: (310) 546-7400
4
Facsimile: (310) 546-7401
5 Email:
BBlakely@BlakelyLawGroup.com
2

6

Attorneys for Defendants
7 ESSENTIAL CONSULTANTS, LLC and
8 MICHAEL COHEN
9

UNITED STATES DISTRICT COURT

10

CENTRAL DISTRICT OF CALIFORNIA

11
12 STEPHANIE CLIFFORD a.k.a.

STORMY DANIELS a.k.a. PEGGY

13 PETERSON, an individual,
14

Plaintiff,

15
16

Case No. 2:18-CV-02217-SJO-FFM
DECLARATION OF MICHAEL D.
COHEN IN SUPPORT OF JOINT EX
PARTE APPLICATION FOR STAY
Assigned for All Purposes to the
Hon. S. James Otero

v.

17 DONALD J. TRUMP a.k.a. DAVID
18 DENNISON, an individual,

Action Filed: March 6, 2018

ESSENTIAL CONSULTANTS, LLC, a
Delaware Limited Liability Company,
20 MICHAEL COHEN, an individual, and
DOES 1 through 10, inclusive,
19

21
22

Defendants.

23
24
25
26
27
28
DECLARATION OF MICHAEL D. COHEN
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EXHIBIT E

Exclusive: FBI seized recordings between Trump's
lawyer and Stormy Daniels' former lawyer
By Gloria Borger, Sara Sidner and Scott Glover, CNN
Updated 8:10 PM ET, Fri April 13, 2018

(CNN) — The FBI seized recordings President Donald Trump's attorney made of his conversations with a lawyer representing two
women who had alleged a airs with Trump, a source familiar with the matter tells CNN.
The recordings could prove valuable to the government's criminal investigation of Michael Cohen. The President's personal attorney is
under scrutiny in part for his role in seeking to suppress the alleged a air through a hush deal with porn star Stormy Daniels. The
warrant sought information about that payment along with any information that connected Cohen with e orts to suppress disclosure
of Trump's alleged a air with Playboy model Karen McDougal.
The warrant for the raids also speciﬁed that Cohen was being investigated for bank fraud, wire fraud and campaign ﬁnance issues,
CNN reported earlier this week.
While Cohen has admitted to no wrongdoing, the intensity of the government's
investigation will put signiﬁcant pressure on one of the President's closest
conﬁdants. If Cohen chooses to cooperate rather than ﬁght a potential case
against him, then his knowledge about the President's activities could create
serious problems for Trump as special counsel Robert Mueller continues his
investigation.

Related Article: Trump called attorney
Michael Cohen on Friday

The source said Cohen recorded some calls he had with attorney Keith Davidson,
who at the time represented both Daniels and McDougal. Davidson no longer
represents either woman. Their deals to keep their stories about alleged a airs
quiet are now the subject of litigation, with each seeking to be released from their
agreements.
Another source tells CNN that in at least one conversation between the two men,
"Cohen was being unusually simplistic, like he had bullet points that he was
reading from to try and make himself look good. He was trying to clarify the
timeline of the agreements made with Davidson in his (Cohen's) favor."
"Attorney Davidson never consented to any recordings of his conversations with
Mr. Cohen. If they in fact do exist, Attorney Davidson will pursue all his legal rights
under the law," Dave Wedge, a spokesman for Davidson, said. Recording phone
conversations without the consent of both parties could be a legal issue if
Davidson was in a state that has such laws, like California.
Cohen's attorney and a spokesman for Cohen's attorney did not reply to requests
for comment.

Related Article: Michael Cohen facilitated
$1.6 million agreement on behalf of GOP
fundraiser

Prosecutors are "going to be very excited at the prospect of having an
independent means of corroborating what was said between the two parties,"
CNN legal analyst and former federal prosecutor Michael Zeldin said. "If all that
stu gets recorded, then they are in deep hurt because if it was just oral between
them, it could be a conspiracy of liars but the tapes undermine that."
Zeldin said a conversation between attorneys for di erent clients would most
likely not be considered covered by attorney-client privilege.
McDougal alleges in a lawsuit that Cohen has a cozy relationship with Davidson.
She argues Davidson was part of a "broad e ort to silence and intimidate her
and others." Davidson denies that claim.
In an exclusive interview with CNN last month, Davidson described several calls
he had with Cohen about striking a deal for Daniels to keep her story quiet.

Davidson also said he was contacted in recent weeks by Cohen, who
encouraged him to go out and reveal what he knew about his clients and their
agreements. Davidson said Cohen argued that the women had waived attorneyclient privilege by going public with their stories.
"He suggested that it would be appropriate for me to go out into the media and
spill my guts," Davidson said.

Related Article: FBI may have seized
recorded conversations from Trump's
attorney

There was no discussion of recordings during a court hearing on Friday to argue
over Cohen's ﬁling of a temporary restraining order that seeks to suppress the
evidence gathered in the raid.
The Davidson recordings may not be the only conversations the FBI gathered in
the raid. Cohen often recorded telephone conversations both before and during
the 2016 presidential campaign that also could have been scooped up in the FBI
raid on his apartment, o ce and hotel room, sources told CNN.
One source said Cohen played to Trump and some associates conversations that
he had with political and media ﬁgures during the exploratory part of the
campaign.
CNN's Brian Rokus contributed to this story.

Related Article: Stormy Daniels
cooperating with federal investigators
following Cohen raid
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EXHIBIT F

Former lawyer for Stormy Daniels, Karen McDougal
cooperating with Cohen probe
By Sara Sidner and Eli Watkins, CNN
Updated 10:06 PM ET, Fri April 20, 2018
(CNN) — Keith Davidson, the lawyer at the center of agreements with two women paid to keep silent about alleged a airs from more
than a decade ago with Donald Trump, is cooperating with the probe into the President's personal lawyer Michael Cohen, Davidson's
spokesman said Friday.
"Mr. Davidson has been contacted by the federal authorities regarding the Michael Cohen probe in the Southern District of New York.
Mr. Davidson was asked to provide certain limited electronic information. He has done so and will continue to cooperate to the fullest
extent possible under the law," Davidson spokesman Dave Wedge said in a statement to CNN.
The White House has denied the claims of both women, Stormy Daniels and Karen McDougal.
The Washington Post ﬁrst reported on Davidson's statement of cooperation.
The FBI executed warrants on Cohen's home, o ce and hotel room earlier this month ahead of the Justice Department's revelation
last week that it has been conducting an investigation into Cohen, Trump's longtime personal attorney and aide, for months.
CNN previously reported the FBI seized recordings Cohen had made of his conversations with Davidson.
Davidson negotiated a conﬁdentiality agreement with Cohen in October 2016 on behalf of Daniels, whose real name is Stephanie
Cli ord, for which she was paid $130,000. Davidson also represented McDougal, a Playboy model, in an agreement she reached with
the National Enquirer's parent company, American Media, for her story.
McDougal sued to get out of the agreement and settled with American Media Inc. this week, saying the settlement restored her rights
to her life story.

Marco Rubio: It's time to hasten Maduro's
exit from power
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EXHIBIT G

Lawyer who cut deals for Daniels and McDougal says
the whole truth has not been told
By Scott Glover and Sara Sidner, CNN
Updated 1:20 PM ET, Fri April 6, 2018







Daniels' ex-lawyer says the 'whole truth' has not been told 05:36
(CNN) — The attorney who represented a porn star and Playboy model in deals that buried their allegations of sexual encounters with
Donald Trump in exchange for six-ﬁgure payouts said the "whole truth" about the now-public scandal has not been told.
In exclusive interviews with CNN, attorney Keith M. Davidson said he believes his clients Stormy Daniels and Karen McDougal were
telling the truth about their relationships with Trump, but that details surrounding their deals and his role in negotiating them have not
fully been disclosed.
Davidson said he was contacted in recent weeks by Trump's personal attorney, Michael Cohen, who encouraged him to go out and
reveal what he knew about his clients and their agreements. He said Cohen argued that the women had waived attorney-client
privilege by going public with their stories.
"He suggested that it would be appropriate for me to go out into the media and spill my guts," Davidson said.
Trump has denied relationships with both Daniels and McDougal.
Davidson said he consulted with an ethics attorney who disagreed with Cohen's assessment. As a result, he said he still feels ethically
bound not to disclose details about his conversations with Daniels and McDougal, or provide information about his work on their

behalf. But he defended himself against allegations leveled by his former clients that he didn't look out for their best interests.
McDougal even accused him in court documents of colluding with Trump's associates while pretending to represent her.
"I read each of the ladies' complaints and pleadings. ...The recitation of the facts
that are contained within those pleadings I do not agree with, and I look forward
to an opportunity in an appropriate forum to discuss them," Davidson said.
But because legal ethics bar him from discussing their cases, "I feel like I'm
ﬁghting with one hand tied behind my back," he added.
Michael Avenatti, Daniels' current attorney, said: "Mr. Davidson should not be
making any comment to the press relating to the matter, or a client that has
terminated him, such as Ms. Cli ord. With that said, obviously all of the facts have
yet to be disclosed, as we have been saying for weeks now."

Related Article: 5 new details from Stormy
Daniels about her alleged aair with
Donald Trump

Davidson spoke broadly about his law practice, which he said was important
context for understanding how he came to represent McDougal and Daniels,
whose real name is Stephanie Cli ord. And he also detailed several exchanges
he had with Cohen both before and after the election.

In one of the more revealing comments, Davidson acknowledged reaching out to
Cohen during the ﬁnal stretch of the 2016 presidential campaign to let him know
that he had just negotiated a deal with a powerful media company and McDougal that e ectively kept her allegations of an a air with
Trump out of public view.
He did so even though neither Cohen nor Trump were o cial parties to the case.
He deemed the call "a professional courtesy."
He denied that there was anything improper about the call. A few weeks after
that call, Davidson said, Cohen called him saying he was hearing some rumblings
that Daniels was trying to resurface allegations that she'd had sex with Trump in
2006. Cohen asked Davidson, who he knew had represented Daniels years
earlier, to see if he could "ﬁnd out what's going on," Davidson said. Soon after,
Davidson brokered a deal with Cohen in which Daniels was paid $130,000 to
keep quiet about her alleged tryst with Trump.

Related Article: Stormy Daniels' lawyer
says other women are considering legal
cases against Trump

In the wide-ranging interviews with CNN, Davidson, who practices law in Beverly
Hills, California, described himself as a blue-collar kid from Massachusetts, the
son of a ﬁreﬁghter. As a young lawyer, he said he hoped to use what he'd learned
in law school to defend the underdog.
After a brief stint in criminal court in which he said he won an acquittal for a client
in a murder case early in his career, Davidson transitioned into civil law. For a time
in the early 2000s, he represented boxing sensation Manny Pacquiao.

He also began accumulating clients in the entertainment industry, including the adult entertainment industry.
He said he does not recall how that connection was ﬁrst forged, but he at some point realized he had developed a reputation as a goto guy for certain types of cases.
In 2008, he represented a woman who sold a sex video featuring herself and Verne Troyer, the actor who played "Mini Me" in the
Austin Powers series.
In 2010, he was sued in civil court for trying to broker the sale of an X-rated video of MTV personality Tila Tequila. The case was settled
and Davidson denied any wrongdoing.
In 2012, he was detained by FBI agents in a sting related to yet another racy
video, this one featuring pro wrestler Hulk Hogan.
Davidson was not arrested or charged in the matter and said he's conﬁdent he'll
be vindicated in an ongoing civil proceeding.
He said the handful of cases that have "percolated to the surface," including
those involving Daniels and McDougal, are the exception, not the rule.
He prefers to work "under the radar" and keep his clients -- and himself -- out of
the news. Among his best outcomes, Davidson said, are cases no one's ever
heard of, because he successfully kept them under wraps.

Related Article: Stormy Daniels' manager
says the porn star 'is going to tell her story'

"I'm sort of in the secret business," the 47-year-old lawyer said.
Davidson was given a 90-day suspension by the State Bar of California in 2010
for four counts of misconduct in three di erent cases.
He acknowledged some shortcomings in his practice at that time.

"I was spread a little too thin," he said.
The following year he represented Daniels in her e ort to have a story about her having sex with Trump removed from a gossip
website called TheDirty.com. That was the ﬁrst time he spoke with Cohen, he said. The conversation did not begin well, he recalled.
There was a lot of "chest pounding" and "bluster," Davidson said.
"We'll chase you to the ends of the earth," he quoted Cohen as saying, "This is not a true story ... we're gonna come and get you."
Davidson said that when he made it clear that Daniels wanted the story removed, too, and they were on the same side, Cohen's
demeanor changed dramatically.
Five years later, Davidson said, a client with ties to the adult entertainment world introduced him to McDougal.
Davidson declined to discuss his conversations or interactions with McDougal because of attorney-client privilege. But she has since
publicly stated that he negotiated a settlement on her behalf with American Media Inc., the parent company of the National Enquirer.
She was paid $150,000 for the rights to her story, which the tabloid did not publish. The agreement also provided for other perks,
such as her appearance on magazine covers and an opportunity to write columns.
In an interview with CNN's Anderson Cooper, she said she initially considered the deal "a win-win" because she didn't want her story
to go public and wanted to resurrect her career. But she has since ﬁled a lawsuit seeking to be freed from the agreement and
accused Davidson of "working closely with representatives for Mr. Trump while pretending to advocate on her behalf."
Davidson denied those allegations. He said his contact with Cohen about McDougal occurred after her deal had been signed.
"A conspiracy would have to involve an act that would take place before -- and that simply wasn't the case," he said.
He also refuted allegations Daniels made in a "60 Minutes" interview, suggesting that he pressured her to sign letters denying her
alleged a air after news of the deal became public.
"I don't believe that the facts ... in the interview were a fair and accurate representation of my representation of her at the time," he
said.
He said he represented McDougal and Daniels "zealously" in pursuit of "their stated goals at the time."
Several weeks after Davidson informed Cohen of McDougal's agreement, he said Cohen called him to say he'd heard Daniels was
shopping around her story about her alleged sexual encounter with Trump in 2006.
Davidson agreed to look into the matter and ended up representing Daniels. He negotiated the nondisclosure agreement. He said
Cohen told him he was paying the $130,000 settlement from his own pocket. Cohen, who declined comment for this article, has said
that Trump was unaware of the deal.
Daniels' deal, like McDougal's, was cut as Election Day loomed.
Before signing the agreement with Cohen, Daniels also tried to sell her story to Slate.com, said the news website's editor, Jacob
Weisberg. Weisberg told CNN he informed Daniels that Slate did not pay for stories "as a matter of principle." He said Daniels told him
she was also pursuing a deal with Trump, though she feared he would "sti her" if he lost the election, as most polls predicted he
would.
Davidson declined to say whether his clients were pressing him to secure deals for them prior to the election. Nor would he comment
on the impact a Trump loss may have on the value of any such deal.
"What I can say is that timing is everything," Davidson said.
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