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Jrelns

DEFENDANTS

Come now the Plaintiffs, Commonwealth of Kentucky, ex rel. Andy Beshear, Attorney

General, Kentucky Education Association (“KEA”), and the Kentucky State Lodge Fraternal

Order of Police (“Kentucky State FOP Lodge”), by and through counsel, and bring this action for

a declaration of rights, a temporary injunction, and a permanent injunction against the Defendants,

Matthew Griswold Bevin, in his official capacity as Governor of the Commonwealth of Kentucky

(“Governor Bevin), Bertram Robert Stivers, Il, in his official capacity as President of the

Kentucky Senate (“Senator Stivers”), David W. Osborne, in his official capacity as Speaker Pro

Tempore of the Kentucky House of Representatives (“Representative Osborne”), the Board of
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Trustees of the Kentucky Teachers Retirement System (“KTRS”), and the Board of Trustees of
the Kentucky Retirement Systems (“KRS”).

INTRODUCTION

March 29, 2018 was the 57th day of the 2018 Kentucky Legislative Session. By this
time, a “pension reform” bill — Senate Bill 1 — had been introduced in the Senate, but had failed
to secure the necessary votes to pass that single chamber and lay dormant after being returned to
committee. Strong public opposition led the sponsor of SB 1 to declare the bill was “on life
support,” and the President of the Senate stated that there was “little hope” the bill would pass.

Then, just after 2:00 p.m. on March 29, the Kentucky House of Representatives called for
a recess, so that its Committee on State Government could meet. The unannounced meeting was
not held in the legislative hearing rooms, but instead in a small conference room. Claiming the
space was too small, the public — including the hundreds of teachers rallying outside — was
excluded. At that time, the Committee called Senate Bill 151 (“SB 1517), an 11-page bill
relating to sewer services.

The Committee immediately amended SB 151, stripping all language about sewers. The
bill suddenly became a massive 291-page overhaul of Kentucky’s public pension systems. The
Chair, Representative Jerry T. Miller, announced the Committee would vote on the bill during
the meeting, even though most committee members had not seen, much less read, the 291-page
“surprise” bill. Nor had any actuarial analysis been prepared, as required by KRS 6.350, which
is necessary to determine if the bill will work, i.e., would the bill save money or cost the
Commonwealth the additional $3 plus billion that has since been reported. The Committee

allowed no public testimony, excluding any say for the public employees whose pensions were
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being cut. And the Committee did not make a single copy of the bill available to the public
during the meeting to allow Kentucky citizens to know what their “public servants” were doing.

Just minutes after the bill passed the committee on a purely partisan vote, it was called on
the floor of the full House, where the new SB 151 received its first public reading. Once again,
state representatives were forced to vote on the bill without reading it, without public testimony,
and without an actuarial analysis. The vote also occurred in violation of Section 46 of the
Kentucky Constitution, which required the “new” bill — and not some prior sewer version — to
receive three readings on three different days.

Only 49 of the 100 state representatives voted for the bill, with 46 voting against and 5
not voting. The Speaker Pro Tempore of the House signed the bill, instead of the Speaker
himself as required by Section 56 of the Kentucky Constitution. SB 151 then moved to the
Senate, which likewise rushed it through passage late into the night, avoiding the same hearings
and public participation that had defeated its own attempts at cutting pensions for public
employees. Governor Bevin signed the bill into law on April 10, 2018.

As passed, the new SB 151 substantially alters and ultimately reduces the retirement
benefits of the over 200,000 active members of the pension systems, including teachers, police
officers, and firefighters. In doing so, it breaks the “inviolable” contract that the Commonwealth
made with its public employees under KRS 21.480, KRS 61.692, KRS 78.852, and KRS
161.714. Under those laws, the legislature promised Kentucky’s public employees that, in
exchange for their decades of public service, they would be guaranteed certain retirement
benefits. By enacting SB 151, Governor Bevin and the General Assembly have substantially

impaired and broken that contract, in violation of the Kentucky Constitution and state statute.
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The process under which SB 151 was passed also violates numerous provisions of both
the Kentucky Constitution and state statute. These laws were designed to prevent the exact
trickery and exclusion of the public that the General Assembly exhibited on March 29. Each of
these violations — including violations of Sections 2, 46, and 56 of the Kentucky Constitution and
KRS 6.350 and 6.955 — invalidate SB 151.

Kentucky’s employees and the people they serve will suffer irreparable injury if SB 151
is allowed to take effect. Already, the Governor’s threats to strip retirement benefits from public
employees have led to record retirements of teachers, state troopers, and other public servants. If
SB 151 is allowed to take effect, hundreds — and perhaps thousands — of additional public
employees will retire, leading to both an education and public safety crisis. Indeed, the mere
passage of SB 151 resulted in the closure of 27 school districts the very next day and the
following Monday because teachers have begun to take their sick days as a direct consequence of
SB 151°s elimination of their ability to use such days to calculate their retirement eligibility.

Plaintiffs therefore respectfully request that the Court enter an order declaring SB 151
unconstitutional and enjoining Governor Bevin, the Board of Trustees of KTRS, and the Board
of Trustees of KRS from enforcing it.

NATURE OF ACTION

1. This Verified Complaint for a Declaration of Rights, a Temporary Injunction, and
a Permanent Injunction is governed by the Kentucky Declaratory Judgment Act, KRS 418.010,
et seq., and Kentucky Rules of Civil Procedure (“CR”) 57 and 65.

2. KRS 418.040 provides this Court with authority to “make a binding declaration of

rights, whether or not consequential relief is or could be asked” when a controversy exists. An
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actual and justiciable controversy regarding violations of the Kentucky Constitution and state
laws clearly exists in this action.

3. CR 65 permits this Court to issue a preliminary injunction and, in a final
judgment, a permanent injunction, which may restrict or mandatorily direct the doing of an act.

4. The Attorney General requests an expedited review pursuant to KRS 418.050 and
CR 57. SB 151 unconstitutionally eliminates benefits promised to public employees, causing
them immediate harm. Moreover, hundreds of public employees have already announced their
intention to retire — a significant increase over the historical average — in response to the
introduction of pension “reform.” Absent immediate relief, SB 151 will force more teachers, law
enforcement officers, firefighters, and other crucial public employees to choose between
continued employment or the reduction or loss of benefits that were guaranteed to them by state
law and the Kentucky Constitution. For these reasons, this justiciable controversy presents an
immediate concern that the Court should promptly resolve.

PARTIES

5. Plaintiff, Andy Beshear, is the duly elected Attorney General of the
Commonwealth of Kentucky, a constitutional office pursuant to Sections 91, 92, and 93 of the
Kentucky Constitution. Pursuant to KRS 15.020, Attorney General Beshear is the chief law
officer of the Commonwealth and all of its departments, commissions, agencies, and political
subdivisions. Attorney General Beshear is duly authorized by the Kentucky Constitution, statutes
and the common law, including his parens patriae authority, to enforce Kentucky law. As
Attorney General, he has the authority to bring actions for injunctive and other relief to enforce

the Kentucky Constitution and the Commonwealth’s statutes and regulations, including the
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authority to bring an action against the Governor and other state agencies for injunctive relief.
See KY. ConsT. § 91; KRS 15.020.

6. Plaintiff, KEA, is a not-for-profit corporation organized under the laws of
Kentucky. KEA is a voluntary membership association comprised of student, active and retired
teachers and active and retired education support professionals. KEA advocates for the
professional welfare of its members. All active and retired members of KEA participate in or are
annuitants of KTRS or CERS.

7. Plaintiff, Kentucky State FOP Lodge, is a fraternal organization composed of
current and retired law enforcement officers, as well as local and regional lodges throughout the
Commonwealth. It is dedicated to, among other things, bettering the conditions under which its
individual members serve, and generally promoting the rights and welfare of law enforcement
officers. Its members include both current and retired participants in the state and county
retirement systems.

8. Defendant, Matthew Griswold Bevin, is the duly elected Governor of the
Commonwealth of Kentucky, a constitutional office. The Governor is the Chief Magistrate of the
Commonwealth, pursuant to Section 69 of the Kentucky Constitution, and he is charged by
Section 81 of the Constitution with taking care that the laws of the Commonwealth be “faithfully
executed.” Moreover, Governor Bevin controls the Board of Trustees of KRS through his power
to appoint ten of its members, as well as the Secretary of the Personnel Cabinet. KRS
61.645(1)(a), (e). Governor Bevin also exercises influence over the Board of Trustees of KTRS

through his power to appoint two of its members and the chief state school officer. KRS
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161.250(1)(b)(3). Further, Governor Bevin has stated that he believes he has “absolute authority”
to reorganize any state board pursuant to KRS 12.028.1

9. Defendant, Bertram Robert Stivers, 11, is the President of the Kentucky Senate, a
constitutional office. At all relevant times, Senator Stivers was the presiding officer of the
Kentucky Senate.

10. Defendant, David W. Osborne, is the Speaker Pro Tempore of the Kentucky
House of Representatives.

11. Defendant, Board of Trustees of the Teachers’ Retirement System of the State of
Kentucky, is responsible for the general administration and management of KTRS. KRS
161.250(1)(a). KTRS is an independent agency and instrumentality of the Commonwealth with
the powers and privileges of a corporation and the purpose of providing retirement allowances
for teachers and their beneficiaries and survivors. KRS 161.230. The Board’s membership
consists of the chief state school officer and the State Treasurer as ex officio members, two
trustees appointed by the Governor, four elected teacher trustees, two elected lay trustees, and an
elected retired teacher trustee. KRS 161.250(1)(b).

12. Defendant, Board of Trustees of the Kentucky Retirement Systems, is responsible
for the general administration and management of the Kentucky Employees Retirement System
(“KERS”), the County Employees Retirement System (“CERS”), and the Kentucky State Police
Retirement System (“SPRS”). KRS 61.645. The Board of Trustees of KRS consists of
seventeen members: the Secretary of the Personnel Cabinet, three trustees elected by the

members of CERS, one trustee elected by members of SPRS, two trustees elected by members of

1 Jack Brammer, Bevin Says He Has “Absolute Authority” to Disband Any State Board, Lexington
Herald-Leader, June 21, 2016 (available at http://www.kentucky.com/news/politics-
government/article85085272.html) (last visited Apr. 2, 2018).
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KERS, and ten trustees appointed by the Governor. KRS 61.645(1). The Board of Trustees of
KRS has the powers and privileges of a corporation, which it exercises to oversee KERS, CERS,
and SPRS.

JURISDICTION AND VENUE

13.  Anactual, justiciable controversy exists, and this Court has subject matter
jurisdiction over this action pursuant to KRS 418.040, KRS 23A.010, CR 57, and CR 65.

14.  Venue is appropriate in this Court pursuant to KRS 452.405, because the primary
offices of the Attorney General and the Defendants are located in Frankfort, Franklin County,
Kentucky. Furthermore, this action generally relates to violations of Kentucky law, which were
either determined or accomplished in Frankfort, Franklin County, Kentucky. Additionally, this
action generally relates to violations of the Kentucky Constitution that occurred in Frankfort,
Franklin County, Kentucky.

15.  Pursuant to KRS 418.040, et seq., this Court may properly exercise in personam
jurisdiction over the Defendants. Because Senator Stivers and Representative Osborne are
named as defendants in their official capacities, the Court may exercise in personam jurisdiction
over the General Assembly.

FACTUAL BACKGROUND

The General Assembly Attaches Pension Reform to a Sewage Bill

16. On February 15, 2018, SB 151 was introduced in the Senate as “an act relating to
the local provision of wastewater services.” The nine-page bill was referred to the Senate

Committee on Natural Resources & Energy Committee the next day.
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17.  On March 12, 2018, SB 151 was taken from that committee, given its first

constitutionally mandated reading on the floor of the Senate, and returned to that committee. For

this reading, the content of SB 151 dealt only with sewer services.

18.  On March 13, 2018, SB 151 was again taken from the Senate Committee on
Natural Resources & Energy, given its second constitutionally mandated reading, and then
returned to the committee. For this second reading, the content of SB 151 dealt only with sewer
services.

19. On March 14, 2018, the Senate Committee on Natural Resources & Energy
reported SB 151 favorably, with a Committee Substitute. Again, the hearing and vote dealt with
SB 151 as an 11-page bill dealing with sewer services.

20.  On March 16, 2018, SB 151 received another reading on the floor of the Senate,
and passed 36-0. The vote was in favor of the content of the bill, which dealt exclusively with
Sewer services.

21.  Thus, during its first, second, and third readings on the floor of the Senate, SB
151 was “an act relating to the local provision of wastewater services.” It did not contain any
provisions relating to the state pension system.

22.  On March 19, 2018, SB 151 was received in the House of Representatives and
sent to the House Committee on Committees.

23.  On March 20, 2018, SB 151, as it then existed exclusively as a sewer bill, was
taken from the Committee on Committees, given its constitutionally mandated first reading on
the House floor, and returned to the Committee on Committees, which posted SB 151 to the

House Committee on State Government.

10
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24.  On March 21, 2018, SB 151 was taken from the House Committee on State
Government, given its constitutionally mandated second reading on the House floor — again,
exclusively as a sewer bill —and returned to the same committee.

25.  Atthe time of both its first and second readings in the House of Representatives,
SB 151 was “an act relating to the local provision of wastewater services.” It did not contain any
provisions relating to the state pension system.

26.  Just after 2:00 p.m. on March 29, 2018, the House of Representatives recessed so
that the House Committee on State Government could meet. The previously unannounced
meeting was held in a small conference room and the public was excluded. At that time, the
Committee called SB 151, which was still an 11-page bill relating to sewer services.

217. House Committee Substitute 1 to SB 151 was then introduced. The Substitute
stripped all provisions of the wastewater treatment bill and replaced it with pension reform
provisions.

28.  The new SB 151 completely overhauled the public pension system and, as set
forth more fully below, it unconstitutionally breached the inviolable contract that the
Commonwealth made with its public employees, including its teachers and police officers.

29.  The House Committee on State Government refused to hear testimony from the
public concerning SB 151.

30. During the Committee meeting, Representative Jim Wayne objected to holding a
vote on SB 151 because no actuarial analysis was provided to the members of the Committee or
attached to the bill, in violation of KRS 6.350.

31.  The Chair of the House Committee on State Government, Representative Jerry T.

Miller, overruled Representative Wayne’s objection, and called for a vote on SB 151 shortly
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after it was distributed to Committee members, thereby ensuring that the Committee members
did not have time to read SB 151 in its entirety.

32.  The Committee on State Government then reported the bill favorably to the
House. Only then was the title amended by a vote of the Committee, changing it from “an act
relating to the local provision of wastewater services” to “an act relating to retirement.”

33.  The new SB 151 was immediately reported to the House of Representatives, all
on the evening of March 29, 2018. It then received its first reading on the floor of the House of
Representatives in its new form, as “an act relating to retirement.”

34.  Again, Representative Wayne objected to the passage of SB 151 without an
actuarial analysis. The Speaker Pro Tempore of the House, Representative Osborne, ruled that it
was legal to pass SB 151 without such an analysis. Representative Rocky Adkins appealed this
ruling of the Chair, but the ruling was upheld by a vote of 58-33.

35.  The House of Representatives then passed SB 151 by a vote of 49-46.
Representative Osborne, who is the Speaker Pro Tempore of the House of Representatives, then
signed the bill on the line labeled “Speaker-House of Representatives.”

36.  Also during the evening of March 29, 2018, SB 151 was received in the Senate.
The Senate then voted to concur in the House Committee Substitute and the amendment to the
title. The Senate then passed the bill by a vote of 22-15.

37.  SB 151 never received a reading in the Senate after the title and contents of the
bill were completely changed, eliminating the provisions relating to wastewater treatment and
replacing them wholesale with provisions relating to public pensions.

38.  Thus, in a matter of mere hours, SB 151 was completely transformed from its

original subject matter, reported out of the House State Government Committee, approved by the
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House of Representatives, and approved by the Senate in the dark of night — all before any
stakeholders had the opportunity even to read the 291-page bill, much less comment on it.

39.  Section 46 of the Kentucky Constitution provides, in relevant part, that “[e]very
bill shall be read at length on three different days in each House, but the second and third
readings may be dispensed with by a majority of all the members elected to the House in which
the bill is pending.”

40. No vote was taken in either the House of Representatives or the Senate with
regard to SB 151 to suspend the constitutional requirement that a bill receive three separate
readings on three separate days in each House prior to passage.

41.  SB 151 never received a reading in the Senate in the form in which it was passed
—that is, as an act relating to retirement, as opposed to an act relating to wastewater treatment.

42. Moreover, Representative Osborne signed SB 151 on the line for the signature of
the “Speaker-House of Representatives.”

43. Section 56 of the Kentucky Constitution provides, in pertinent part, that “[n]o bill
shall become a law until the same shall have been signed by the presiding officer of each of the
two Houses in open session.”

44, Under Kentucky law, the Speaker of the House is the presiding officer of the
House of Representatives.

45, Representative Osborne is not the Speaker of the House of Representatives, as
that position is vacant until filled pursuant to Section 34 of the Kentucky Constitution.

46. In addition, SB 151 was reported out of the House State Government Committee

without an actuarial analysis.
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47. KRS 6.350, a duly enacted statute, provides that no bill affecting pensions may be
reported out of Committee unless accompanied by an actuarial analysis.

48.  To date, no actuarial analysis has been performed on SB 151. Instead, a
purported actuarial analysis was later added to the bill on the Legislative Research Commission
(“LRC”) website as an obvious attempt to paper over the fact that SB 151 was passed in
violation of the law, because the actuarial analysis was never provided to members of the House
Committee on State Government.

49.  Specifically, the purported actuarial analysis came too late because it was added
to the LRC website after the House Committee on State Government had already reported SB
151. Moreover, the purported actuarial analysis failed to account for the provisions of SB 151 as
amended, claiming that it was the same as SB 1 even though numerous provisions between the
two bills differed that affected the financial impact of SB 151. In addition, the purported
actuarial analysis was provided only by auditors for KRS, and did not contain any analysis of the
effects of SB 151 on KTRS.

50.  SB 151 was also voted on by both the House of Representatives and the Senate
even though it was not accompanied by a fiscal note, and even though neither of those bodies
voted by a two-thirds majority to waive the fiscal note requirement.

51. KRS 6.955 specifically prohibits both chambers of the General Assembly from
voting on a bill that “relates to any aspect of local government or any service provided thereby”
unless the bill is accompanied by a fiscal note, the contents of which are described in KRS 6.965,
or unless the chamber of the General Assembly votes, by a two-thirds majority, to waive the

fiscal note requirement.
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52.  Governor Bevin signed SB 151 into law on April 10, 2018.2

SB 151 Breaks the Commonwealth’s Inviolable Contract

53. The General Assembly promised Kentucky’s public employees that, in exchange
for their public service, they would be guaranteed certain retirement benefits. This promise was
made in the form of a contract, which was passed into law. See KRS 21.480; KRS 61.692; KRS
78.852; KRS 161.714. The statutes the General Assembly passed declared this contract to be
“inviolable,” meaning the General Assembly could not later break it.

54.  Kentucky’s public employees have upheld their end of the bargain by rendering
services for the benefit of the people of the Commonwealth.

55.  The new SB 151 made substantial and material changes to the benefits that had
been promised to participants in the KTRS, KERS, SPRS, and CERS public pension systems.

56. By enacting and enforcing SB 151, Defendants have materially breached and
substantially impaired the inviolable contracts between the Commonwealth and public
employees, as set forth below.

Kentucky Teachers Retirement System

57.  The General Assembly created an inviolable contract with public educators under
KRS Chapter 161. The contract protects benefits provided between KRS 161.220 and KRS
161.710. See KRS 161.714.

58.  SB 1 amends KRS 161.623, which is within the inviolable contract. In doing so,

it unlawfully and materially reduces, alters, or impairs pension benefits due to KTRS members.

2 The signed SB 151 is available at http://apps.sos.ky.gov/Executive/Journal/execjournalimages/2018-
Reg-SB-0151-2470.pdf.
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59.  Specifically, the inviolable contract does not cap the amount of accrued sick leave
that teachers who started before July 1, 2008, may convert to additional service credit for
purposes of their retirement. See KRS 161.623.

60. Moreover, the inviolable contract currently caps the amount of accrued sick leave
that teachers who started on or after July 1, 2008, may convert to additional service credit for
purposes of their retirement at 300 days. See KRS 161.623(8).

61.  Section 74 of SB 151 caps the amount of accrued sick leave that members may
convert to the amount accrued as of December 31, 2018. This limitation materially alters and
impairs the rights and benefits due to employees, and therefore violates the inviolable contract.
Kentucky Employees Retirement System

62.  The KERS pension rights and benefits are located at KRS Chapter 61, with the
inviolable contract found in KRS 61.510-61.705. See KRS 61.692.

63.  SB 1 amends or repeals these very statutes, thereby unlawfully and materially
reducing, altering, or impairing pension benefits due to KERS members, as set forth more fully
below.

64.  The inviolable contract allows lump-sum payments for compensatory time to be
included in the creditable compensation of Tier | nonhazardous employees. See KRS 61.510.
Section 14 of SB 151 expressly excludes lump-sum payments from creditable compensation for
non-hazardous, Tier | employees, retiring after July 1, 2023. This exclusion materially alters and
impairs the ultimate calculation of KERS members’ retirement allowances, and therefore violates
the inviolable contract.

65. Under the inviolable contract, uniform and equipment allowances may be

included in KERS members’ creditable compensation. See KRS 61.510. Section 14 of SB 151
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expressly excludes such allowances as well as undefined “other expense allowances,” paid on or
after January 1, 2019, from creditable compensation. This exclusion materially alters and impairs
the ultimate calculation of KERS members’ retirement allowances, and therefore violates the
inviolable contract.

66.  The inviolable contract guarantees KERS Tier | members may use accumulated,
unused sick leave to determine retirement eligibility. See KRS 61.546. Section 16 of SB 151
prohibits KERS Tier | employees from using sick leave service credit for retirement eligibility, if
they retire on or after January 1, 2023. Because this prohibition materially impairs the rights and
benefits due to members, it violates the inviolable contract.

67.  The inviolable contract does not require deductions in any amount from KERS
Tier I members’ creditable compensation for hospital and medical insurance. See KRS
61.702(2)(b). Section 30 of SB 151 requires an employer of a KERS Tier | member employed
after July 1, 2003 to deduct up to 1% of the member’s creditable compensation for purposes of
hospital and medical insurance under the plan. Because this provision alters and impairs the
ultimate calculation of KERS members’ retirement allowances, it violates the inviolable contract.

68. The inviolable contract requires Tier I hazardous employees’ final compensation
be calculated using the creditable compensation from the three (3) fiscal years the employee was
paid the highest average monthly rate. It requires the highest five (5) fiscal years for Tier |
nonhazardous employees. See KRS 61.510. In either case, the inviolable contract does not
require that the fiscal years used for calculation be complete fiscal years. 1d. Section 14 of SB
151 requires, after January 1, 2019, that Tier I hazardous employees’ final compensation be
calculated using the creditable compensation from their highest three (3) complete fiscal years,

and that the highest five (5) complete fiscal years be used to calculate for Tier | nonhazardous
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employees’ final compensation. Because SB 151 alters and impairs the final compensation
calculation guaranteed to hazardous and nonhazardous Tier | employees, it violates the
inviolable contract.

69. KERS Tier I and Tier 1l employees who opted into the current hybrid cash
balance plan are guaranteed an annual interest credit of at least 4%. See KRS 61.597. Section 19
of SB 151 removes this guarantee, and instead guarantees a return of 0%. Because this change
materially impairs the rights of these employees, it violates the inviolable contract.

Kentucky State Police Retirement System

70.  The SPRS pension rights and benefits are located at KRS Chapter 16, with the
inviolable contract found in KRS 16.510-16.645. See KRS 16.652.

71.  SB 151 amends or repeals these very statutes, thereby unlawfully and materially
reducing, altering, or impairing pension benefits due to SPRS members.

72.  Theinviolable contract guarantees SPRS Tier | members may use accumulated,
unused sick leave to determine retirement eligibility. See KRS 16.645; KRS 61.546. Section 16
of SB 151 prohibits SPRS Tier | employees from using sick leave service credit for retirement
eligibility, if they retire on or after January 1, 2019. This prohibition materially impairs rights
and benefits due to members, and therefore violates the inviolable contract.

73.  Theinviolable contract does not include deductions in any amount from SPRS
Tier I members’ creditable compensation for hospital and medical insurance. See KRS 16.645;
KRS 61.702(2)(b). Section 30 of SB 151 requires an employer of a SPRS Tier | member,
employed after July 1, 2003, to deduct up to 1% of the member’s creditable compensation for

purposes of hospital and medical insurance under the plan. Because this provision alters and
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impairs the ultimate calculation of SPRS members’ retirement allowances, it violates the
inviolable contract.
County Employees Retirement System

74.  The CERS pension rights and benefits are located at KRS Chapter 78, with the
inviolable contract found in KRS 78.510-78.852. See KRS 78.852.

75.  SB 151 amends or repeals these very statutes, thereby unlawfully and materially
reducing, altering, or impairing pension benefits due to CERS members.

76.  The inviolable contract allows lump-sum payments for compensatory time to be
included in the creditable compensation of Tier | nonhazardous employees. See KRS 78.510.
Section 15 of SB 151 expressly excludes lump-sum payments from creditable compensation for
non-hazardous, Tier | employees, retiring after July 1, 2023. This exclusion materially alters and
impairs the ultimate calculation of CERS members’ retirement allowances and therefore violates
the inviolable contract.

77. Under prior law, uniform and equipment allowances may be included in CERS
members’ creditable compensation. See KRS 78.510. Section 15 of SB 151 expressly excludes
uniform and equipment allowances as well as undefined “other expense allowances,” paid on or
after January 1, 2019, from creditable compensation. This exclusion materially alters and impairs
the ultimate calculation of CERS members’ retirement allowances, and therefore violates the
inviolable contract.

78.  The inviolable contract guarantees CERS members may use accumulated, unused
sick leave to determine retirement eligibility. See KRS 78.616. Section 17 of SB 151 prohibits

CERS employees from using sick leave service credit for retirement eligibility, if they retire on
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or after January 1, 2023. This prohibition materially impairs rights and benefits guaranteed to
CERS members, and therefore violates the inviolable contract.

79.  Theinviolable contract does not include deductions, in any amount, from CERS
Tier I members’ creditable compensation for hospital and medical insurance. See KRS 78.545;
KRS 61.702(2)(b). Section 30 of SB 151 requires an employer of a CERS Tier | member,
employed after July 1, 2003, to deduct up to 1% of the member’s creditable compensation for
purposes of hospital and medical insurance under the plan. As this provision alters and impairs
the ultimate calculation of CERS members’ retirement allowances, it violates the inviolable
contract.

80. The inviolable contract requires CERS Tier I hazardous employees’ final
compensation to be calculated using the creditable compensation from the three (3) fiscal years
the employee was paid the highest average monthly rate. It requires the highest five (5) years for
CERS Tier I nonhazardous employees. See KRS 78.510. In either case, the inviolable contract
does not require that the fiscal years used for calculation be complete fiscal years. Id. Section
15 of SB 151 requires, after January 1, 2019, that CERS Tier I hazardous employees’ final
compensation be calculated using the creditable compensation from their highest three (3)
complete fiscal years, and that the highest five (5) complete fiscal years be used to calculate
CERS Tier I nonhazardous employees’ final compensation. Because this provision alters and
impairs the ultimate calculation of CERS members’ retirement allowances, it violates the
inviolable contract.

81. CERS Tier I and Tier Il employees who opted into the current hybrid cash
balance plan are guaranteed an annual interest credit of at least 4%. See KRS 61.597; KRS

78.545. Section 19 of SB 151 removes this guarantee, and instead guarantees a return of
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0%. Because this change materially impairs the rights of these employees, it violates the
inviolable contract.

SB 151 Violates the Kentucky Constitution

82. By letters dated February 28, 2018 and March 6, 2018, the Attorney General
notified all members of the General Assembly and the public that the pension bills it was
considering — then SB 1 and its Committee Substitute — violated the inviolable contract in 21
ways.

83.  Those letters therefore put the General Assembly and the public on notice that SB
1, if passed, would breach the inviolable contract and therefore violate the Kentucky
Constitution.

84.  Specifically, the letters explained that a substantial impairment of the contract
would violated Section 19 of the Kentucky Constitution, which prohibits the enactment of “any
law impairing the obligation of contracts.”

85.  SB 151 contains 15 of the violations of the inviolable contract identified in the
Attorney General’s letters. Nevertheless, the General Assembly passed SB 151 and Governor
Bevin signed it into law.

86. Moreover, the General Assembly declined to enact or even consider measures that
would provide revenue dedicated to funding the retirement systems.

87.  SB 151 is therefore not reasonable or necessary to serve an important public
purpose.

88. Because SB 151 substantially impairs the contractual benefits guaranteed to

Kentucky’s public employees, and because Defendants cannot show that SB 151 is reasonable
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and necessary to serve an important public purpose, SB 151 violates Section 19 of the Kentucky
Constitution.

89. Moreover, SB 151 obligates the Commonwealth to pay more toward the state
pension systems than under current law, rather than create a savings. Specifically, SB 151 will
cost $3.3 billion in debt for state pension systems and $1.7 billion in debt for local pension
systems over the next 35 years. See Affidavit of Jason Bailey, { 22, attached as Exhibit A.

The Public Has Suffered and Will Suffer
Irreparable Injury Absent a Permanent Injunction

90.  Asadirect result of Defendants’ efforts to abrogate public employees’ rights to
the promised retirement benefits, record numbers of public employees have retired rather than be
subjected to an unlawful reduction in benefits.

91. For instance, in September 2017, after Governor Bevin introduced his plan to
dismantle the public pension systems, the number of state and local government employees who
retired surged 37% over the same month in the previous year.

92. KTRS saw an even greater increase in the number of teacher retirees—a jump of
64% following Governor Bevin’s pension proposal.*

93.  The unprecedented wave of retirements has continued to the present, and it will
only accelerate now that SB 151 has been signed into law. Defendants’ actions have left public

employees who are eligible to retire with an impossible choice: retire now, or lose the pension

3 John Cheves, September Retirements Surge as Kentucky Lawmakers Consider Pension Overhaul,
Lexington Herald-Leader, Sept. 6, 2017 (available at http://www.kentucky.com/news/politics-
government/article171567482.html) (last visited Apr. 3, 2018).

* Tom Loftus, Kentucky Pension Crisis: More Public Employees Are Retiring As Governor Bevin Works
on Reform, Courier-Journal, Oct. 10, 2017 (available at https://www.courier-
journal.com/story/news/politics/2017/10/10/kentucky-pension-crisis-retirements-surge-bevin-works-
reform/749214001/) (last visited Apr. 3, 2018).
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benefits you were promised. The Commonwealth is harmed by the early retirement of thousands

of capable teachers and other public servants who would prefer to remain working, but must
retire to protect the pension benefits on which they and their families depend. Moreover, the
retirement systems themselves are hurt by these early retirements, which cause each annuitant to
be paid benefits longer than actuarially projected and cut short the anticipated employer and
employee contributions to the system. See Affidavit of Stephanie Winkler, { 12, attached hereto
as Exhibit B. The enactment of SB 151 makes this harm imminent.

94.  Moreover, because SB 151 removes teachers’ ability to use sick days for
retirement eligibility after the end of the current year, teachers have begun to use their sick days
now.

95.  The result of teachers using sick days has already become apparent. Already, on
March 30, 2018, 27 school districts were forced to cancel school because teachers called in sick,
to the detriment of the schoolchildren and their parents.

96. In light of the foregoing, Defendants’ actions to impair the inviolable contracts
between public employees and the Commonwealth violate Section 19 of the Kentucky
Constitution.

CLAIMS
Count |
Declaratory Judgment
Violation of Section 19 of the Kentucky Constitution

97. Plaintiffs incorporate by reference each and every allegation previously set forth
in this Complaint as if fully set forth herein.

98. Section 19 of the Kentucky Constitution similarly provides that “[n]o ex post

facto law, nor any law impairing the obligation of contracts, shall be enacted.”

23

Presiding Judge: HON. PHILLIP J. SHEPHERD (648260)

COM : 000023 of 000037



99.  SB 151 substantially impairs the inviolable contract between the Commonwealth
and its public employees established in KRS 21.480, KRS 61.692, KRS 78.852, and KRS
161.714 by reducing the benefits provided to those employees.

100. SB 151 therefore violates Section 19 of the Kentucky Constitution.

Count Il
Declaratory Judgment
Violation of Section 46 of the Kentucky Constitution

101. Plaintiffs incorporate by reference each and every allegation previously set forth
in this Complaint as if fully set forth herein.

102. Section 46 of the Kentucky Constitution provides, in relevant part, that “[e]very
bill shall be read at length on three different days in each House, but the second and third
readings may be dispensed with by a majority of all the members elected to the House in which
the bill is pending.”

103. SB 151, as passed, received only one reading in the House of Representatives.

104.  The House of Representatives did not vote, “by a majority of all the members
elected to the House in which the bill is pending,” to dispense with the second and third readings
of SB 151, as passed.

105. SB 151, as passed, did not receive any readings in the Senate.

106. SB 151 therefore violates Section 46 of the Kentucky Constitution.

Count 111
Declaratory Judgment
Violation of Section 56 of the Kentucky Constitution

107. Plaintiffs incorporate by reference each and every allegation previously set forth

in this Complaint as if fully set forth herein.
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108. Section 56 of the Kentucky Constitution provides, in pertinent part, that “[n]o bill
shall become a law until the same shall have been signed by the presiding officer of each of the
two Houses in open session.”

109. Under Kentucky law, the Speaker of the House is the presiding officer of the
House of Representatives.

110. SB 151 was signed by Representative Osborne, who is not the Speaker of the
House.

111. SB 151 therefore was not properly signed by the presiding officer of the House of
Representatives, in violation of Section 56 of the Kentucky Constitution.

Count IV
Declaratory Judgment
Violation of Section 13 of the Kentucky Constitution

112. Plaintiffs incorporate by reference each and every allegation previously set forth
in this Complaint as if fully set forth herein.

113.  Section 13 of the Kentucky Constitution provides, in relevant part, that “[n]or
shall any man’s property be taken or applied to public use without the consent of his
representatives, and without just compensation being previously made to him.”

114. SB 151 deprives public employees of their contractual rights to certain retirement
benefits, as set forth above.

115. SB 151 does not provide public employees with any compensation in exchange
for depriving them of their contractual rights.

116. The contractual rights deprived by SB 151 are the property of the public
employees.

117. SB 151 therefore violates Section 13 of the Kentucky Constitution.
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Count V
Declaratory Judgment
Violation of KRS 6.350

118. Plaintiffs incorporate by reference each and every allegation previously set forth
in this Complaint as if fully set forth herein.

119. KRS 6.350 provides, in relevant part: “A bill which would increase or decrease
the benefits or increase or decrease participation in the benefits or change the actuarial accrued
liability of any state-administered retirement system shall not be reported from a legislative
committee of either house of the General Assembly for consideration by the full membership of
that house unless the bill is accompanied by an actuarial analysis.” KRS 6.350(1).

120. As introduced to the House Committee on State Government on March 29, 2018,
SB 151 will decrease the benefits provided to the participants of KTRS, KERS, SPRS, and
CERS, each of which is a state-administered retirement system.

121. The House Committee on State Government reported SB 151 to the floor of the
House of Representatives without an actuarial analysis.

122. SB 151 was therefore passed in violation of KRS 6.350(1).

Count VI
Declaratory Judgment
Violation of KRS 6.955

123.  Plaintiffs incorporate by reference each and every allegation previously set forth
in this Complaint as if fully set forth herein.

124. KRS 6.955 provides, in relevant part: “No bill or resolution which relates to any
aspect of local government or any service provided thereby shall be voted on by either chamber

of the General Assembly unless a fiscal note has been prepared and attached to the bill pursuant

to KRS 6.960, except that, if in the chamber in which the bill is being considered, two-thirds
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(2/3) of the members elected vote to waive the fiscal note requirement, no note shall be required.

The fiscal note waiver shall be certified by the clerk of the chamber in which the bill is being
considered, and such certification shall be attached to the bill. Although waived in one chamber,
a fiscal note shall be required when the bill goes to the other chamber unless a majority of the
members elected to such chamber vote to waive the fiscal note requirement.” KRS 6.955(1).

125. SB 151 affects local government because it creates, alters, or amends provisions
of law requiring local governments to contribute to the pensions of their employees.

126. Both the House of Representatives and the Senate passed SB 151 without
including a fiscal note, and without a vote by two-thirds (2/3) of the members of either chamber
to waive the fiscal note requirement.

127. SB 151 was therefore passed in violation of KRS 6.955.

Count VIl
Declaratory Judgment
Violation of Section 2 of the Kentucky Constitution

128. Plaintiffs incorporate by reference each and every allegation previously set forth
in this Complaint as if fully set forth herein.

129.  Section 2 of the Kentucky Constitution provides, “[a]bsolute and arbitrary power
over the lives, liberty and property of freemen exists nowhere in a republic, not even in the
largest majority.”

130. SB 151 was passed in a procedure that violated constitutional and statutory
requirements, and it deprives public employees of their constitutional and statutory rights.

131. The passage of SB 151 therefore violates the rights of the people of the
Commonwealth to be free from the exercise of arbitrary power over their lives, liberty, and

property, in violation of Section 2 of the Kentucky Constitution.
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Count VIII
Injunctive Relief Against Governor Bevin
(All Plaintiffs)

132. Plaintiffs incorporate by reference each and every allegation previously set forth
in this Complaint as if fully set forth herein.

133.  Plaintiffs are entitled to relief in the form of injunctive relief, both temporary and
permanent, restraining and enjoining Governor Bevin and his agents, attorneys, and any other
person in active concert or participation with him, from enforcing or complying with SB 151, or
in any way unconstitutionally reducing or eliminating the retirement benefits provided to public
employees under the inviolable contracts.

134. By reducing retirement benefits beginning July 1, 2018, SB 151 forces public
employees to choose between retiring immediately or losing retirement benefits they had
previously been promised in an inviolable contract.

135. Moreover, by causing public employees to retire, SB 151 inflicts harm on the
Commonwealth, which will be deprived of the services provided by essential, experienced public
employees.

136. SB 151 therefore threatens imminent harm to the public and public employees by
violating the Kentucky Constitution’s prohibition on the impairment of contracts.

137. By reason of the actions and violations described above, KTRS, KERS, SPRS,
and CERS participants, as well as the citizens of the Commonwealth, suffered immediate and
irreparable injury and will continue to so suffer unless Governor Bevin is immediately restrained
and permanently enjoined from enforcing SB 151, or in any way unconstitutionally reducing or

eliminating the retirement benefits provided to public employees under the inviolable contracts.
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138. Plaintiffs have no adequate remedy at law or otherwise to address this injury, save
in a court of equity.

139. No court has refused a previous application for a restraining order or injunction in
this matter.

Count IX
Injunctive Relief Against Board of Trustees of KTRS
(Commonwealth and KEA)

140. Plaintiffs incorporate by reference each and every allegation previously set forth
in this Complaint as if fully set forth herein.

141. Plaintiffs are entitled to relief in the form of injunctive relief, both temporary and
permanent, restraining and enjoining the Board of Trustees of KTRS and its agents, attorneys,
and any other person in active concert or participation with it, from enforcing or complying with
SB 151, or in any way unconstitutionally reducing or eliminating the retirement benefits
provided to public school employees under the inviolable contracts.

142. By reducing retirement benefits beginning July 1, 2018, SB 151 forces public
employees to choose between retiring immediately or losing retirement benefits they had
previously been promised in an inviolable contract.

143.  Moreover, by causing public employees to retire, SB 151 inflicts harm on the
public, who will be deprived of the services provided by essential public employees.

144. SB 151 therefore threatens imminent harm to the public and public employees by
violating Kentucky’s prohibition on the impairment of contracts.

145. By reason of the actions and violations described above, KTRS participants, as
well as the citizens of the Commonwealth, suffered immediate and irreparable injury and will

continue to so suffer unless the Board of Trustees of KTRS is immediately restrained and

29

Presiding Judge: HON. PHILLIP J. SHEPHERD (648260)

COM : 000029 of 000037



permanently enjoined from enforcing or complying with SB 151, or in any way
unconstitutionally reducing or eliminating the retirement benefits provided to public employees
under the inviolable contracts.

146. Plaintiffs have no adequate remedy at law or otherwise to address this injury, save
in a court of equity.

147. No court has refused a previous application for a restraining order or injunction in
this matter.

Count X
Injunctive Relief Against Board of Trustees of KRS
(Commonwealth and Kentucky State FOP Lodge)

148. Plaintiffs incorporate by reference each and every allegation previously set forth
in this Complaint as if fully set forth herein.

149. Plaintiffs are entitled to relief in the form of injunctive relief, both temporary and
permanent, restraining and enjoining the Board of Trustees of KRS and its agents, attorneys, and
any other person in active concert or participation with him, from enforcing or complying with
SB 151, or in any way unconstitutionally reducing or eliminating the retirement benefits
provided to public employees under the inviolable contracts.

150. By reducing retirement benefits beginning July 1, 2018, SB 151 forces public
employees to choose between retiring immediately or losing retirement benefits they had
previously been promised in an inviolable contract.

151. Moreover, by causing public employees to retire, SB 151 inflicts harm on the
public, who will be deprived of the services provided by essential, experienced public

employees.
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152.  SB 151 therefore threatens imminent harm to the public and public employees by
violating the Kentucky Constitution’s prohibition on the impairment of contracts.

153. By reason of the actions and violations described above, KERS, SPRS, and CERS
participants, as well as the citizens of the Commonwealth, suffered immediate and irreparable
injury and will continue to so suffer unless the Board of Trustees of KRS is immediately
restrained and permanently enjoined from enforcing or complying with SB 151, or in any way
unconstitutionally reducing or eliminating the retirement benefits provided to public employees
under the inviolable contracts.

154.  Plaintiffs have no adequate remedy at law or otherwise to address this injury, save
in a court of equity.

155.  No court has refused a previous application for a restraining order or injunction in
this matter.

156. Plaintiffs are entitled to further relief as may be shown by the evidence and legal
authority that may be presented in this proceeding. Plaintiffs reserve the right to amend this
Complaint, as necessary, to request any further relief to which they are entitled.

WHEREFORE, Plaintiffs demand judgment against Defendants as set forth in the
prayer for relief, below.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs demand as follows:

l. That this Court issue a declaration and order that:

A. SB 151 breaches the inviolable contract between the Commonwealth and its
public employees.

B. SB 151 violates Section 2 of the Kentucky Constitution.
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C. SB 151 violates Section 13 of the Kentucky Constitution.

D. SB 151 violates Section 19 of the Kentucky Constitution.

E. SB 151 was passed in violation of Section 46 of the Kentucky Constitution.

F. SB 151 was passed in violation of Section 56 of the Kentucky Constitution.
G. SB 151 was passed in violation of KRS 6.350.

H. SB 151 was passed in violation of KRS 6.955.

That the Court issue a restraining order, temporary injunction, and permanent
injunction, restraining and enjoining Governor Bevin and all his agents, attorneys,
representatives, and any other persons in active concert or participation with him
from enforcing SB 151 or in any way reducing or eliminating the retirement
benefits provided to public employees under the inviolable contracts.

That the Court issue a restraining order, temporary injunction, and permanent
injunction, restraining and enjoining the Board of Trustees of KTRS and all its
agents, attorneys, representatives, and any other persons in active concert or
participation with it from enforcing SB 151 or in any way reducing or eliminating
the retirement benefits provided to public employees under the inviolable
contract.

That the Court issue a restraining order, temporary injunction, and permanent
injunction, restraining and enjoining the Board of Trustees of KRS and all its
agents, attorneys, representatives, and any other persons in active concert or
participation with it from enforcing SB 151 or in any way reducing or eliminating
the retirement benefits provided to public employees under the inviolable

contract.
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That Plaintiffs be awarded any and all other relief to which they are is entitled,

including attorneys’ fees and costs.
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DATE:

April 11, 2018

By:

34

Respectfully Submitted,

ANDY BESHEAR
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Executive Director,
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VERIFICATION

I, J. MICHAEL BROWN, Deputy Attorney General, upon being duly sworn, do hereby
swear that I have read the foregoing Verified Complaint for a Declaration of Rights, a
Temporary Injunction, and a Permanent Injunction and the factual allegations set out therein are

true and correct to the best of my knowledge and belief. :
( }:/ aichael Brown \
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COMMONWEALTH OF KENTUCKY
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by J. Michael Brown.
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VERIFICATION

I, STEPHANIE WINKLER, President of the Kentucky Education Association, upon
being duly sworn, do hereby swear that I have read the foregoing Verified Complaint for a
Declaration of Rights, a Temporary Injunction, and a Permanent Injunction and the factual
allegations set out therein are true and correct to the best of my knowledge and belief.

COMMONWEALTH OF KENTUCKY )
)
COUNTY OF FRANKLIN )

Sﬂscriqu, sworn to and acknowledged before me by Stephanie Winkler this (77%ay of
- 2018,

7

Notary Ptﬁlic #5/7S§%
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VERIFICATION ON BEHALF OF STATE FOP

I, Berl Perdue, Jr. President of the Kentucky State Fraternal Order of Police, hereby state
that I have reviewed the Complaint in this matter and that the factual statements in the Complaint
relating to the sworn law enforcement officers, and to the Kentucky State Fraternal Order of
Police and its associated Lodges, are true and accurate to the best of my information and belief.
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erl Perd ue@ r.

Subscribed and sworn to before me by Berl Perdue, Jr., this 15 'Y dayof (?%£ z,

2018. MW: Z -
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