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Plaintiffs also seek to securedue processof law underthe Fifth and

haeological resources in the areaofMountHood, in Oregon. These

k to preserve and protect NativeAmericansacred and cultural sites,

have beendamaged, and are at further risk offurtherdamage, by the

2

1

3 sites and reso

8

7 regulations for .ch they are respectively responsible.

4 -Wemme highway widening project. Thisprojecthas beenrenamed the

6 OCClU' as a result 0 the failureofthe Defendants to cany out the applicable laws and

5 U.S.26: Salmon 'ver Bridge to East LoloPass Road Project. Thisdamage has and will

9 Fourteenth Am ts to the U.S. Constitution, and redressfor the U.S. Government's

10 breachofits fiduc dutyto the Native American Plaintiffs.

11

12 (1) larationsthat Defendants have violatedspecific provisions of
13 a .cable federal and state lawsand regulations;
14
15 (2) larationsthat in violating these lawsand regulations, the Defendants
16 ha e violatedthe civil rightsofthe NativeAmerican Plaintiffs and
17 bed their fiduciaIy duty to the Native AmericanPlaintiffs;
18
19 (3) ~unction to requireDefendants to complywith applicable laws
20 regulations andremediate damage to Native American cultural
21 otherresources associated with workon the U.S. 26:
22 Wi dwood-Wemmeproject;
23
24 (4) theassessment ofappropriate actual and punitivedamages.
25
26 (5) the assessment ofreasonable costs, expenses, and attorney fees.
Z7
28
29 JURISDICTION
30
31 2.
32
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dantsmade the decisions to approve the highway widening project, for

is invoked pmsuant to 28 U.S.C. §§ 1331, 1343(3hand 1343(4). This

)$Jrsuant to 5 U.S.C. §§701-706; 16U.S.C. §§ 470(t) and 47Ow-4; 42

1988and the Fifthand Fourteenth Amendmentsto the Constitution

1

2

3 U.S.C. §§ 1983

4 ofthe UnitedS

5

6

7

8 portionofthe eve

9 alleged below.

10

VENUE

3.

. comt is invoked pursuant to 28 U.S.C. § 1391(b). A substantial

givingrise to the claimsoccurred within this Division ofOregon, as

segment of U.S. Highway 26 fromthe Salmon RiverBridgeto East

the cultural, historic, and archaeological resources impactedby the

11 highway widening project, are all locatedwithinunincorporated Clackamas County,

12 Oregon. The

, basbeenharmed by the damage to the historicandcultural resources

'00 it has an interest, including the NativeAmerican Tmditional

PAGE 4 - Comp . t for Declaratory andInjunctive Reliefand Damages

13 the most part, in 8 em, Oregon, and the metropolitan areaofPort1and, Oregon.

14 PARTIES ANDSTANDING

15 4.

16 Plaintiff bur Stockish is a residentofthe Stateof Washington. He is an

17 the Klickitat/Cascade Tribe,which is a confederatedtribe withinthe

18 Yakama IndianN .on. He is a directdescendant ofSla-kish, a signatory to the 1855

19 Treatywiththe Y$ama.

20 A. 81 kish, individually and as the representative oftheKlickitat/Cascade

21

22
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

~mral Property locatedwithin the U.S. 26 highway widening project

B. Sl individually and as the representative of theKlickitat/Cascade

Tri ,has been harmedby the breachofbis and his Tribe'sentitlement to

be ted regarding the U.S. 26 highway widening project.

5.

The Klicld CascadeTribeis aconfederated Tribeofthe Yakama IndianNation.

The KlickitatJ Tribeconsiders theMountHoodarea, including U.S. 26 highway

to be a Traditional Cultural Property.

A. Klickitat/Cascade Tribehas been harmed by the damage to the historic

cultural resources in whichit has an interest, including theNative

erieanTraditional Cultural Property locatedwithin theDwyer

M orial Forestand within theright-of~way oftheU.S. 26 highway

B. Th Klickitat/Cascade Tribehas beenharmedby the breach ofits

en ement to be consulted regardingtheU.S.26 highway widening

~ect.

6.

PlaintiffJRh........ Jackson is a resident ofthe StateofWashington. He is a Chiefof

20 the Cascade Tribe

21 A. n, individually and as therepresentative ofthe Cascade Tribe,has

22 harmedby the damage to the historic and cultural resources in which

for Declaratory and Injunctive Reliefand Damages
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1 it an interest, including theNative American Traditional Cultural

2 locatedwithin the DwyerMemorial Forest and within the right-

3 y of the U.S. 26 highwaywidening project.

4 B. individually and as the representative ofthe Klickitat/Cascade

5 , has been banned by the breachofhis and his Tribe'sentitlement to

6 nsultedregarding the U.S. 26 highway widening project.

7 7.
8
9 e Tribe considers the MountHoodarea, including the U.S. 26 highway

10 to be a Traditional Cultural Property.

11 A.

12 resources in whichit bas an interest, includingtheNative

13 .can Traditional Cultural Property located within the Dwyer

14 rial Forest and within the right-of-way ofthe U.S. 26 highway

15
. project.

16 B. Cascade Tribe has been harmed by the breachofits entitlement to be

17 co regarding the U.S. 26 highway widening project

18 8.
19
20 Plaintiff I Loganis a residentofOregon, andis ofNativeAmerican ancestry.

21 She is a member0 the MountHood Sacred LandPreservation.Alliance (hereinafter

22 sincethe 19808 engaged in advocacy to preserveand protect

23 lands within the MountHood area, including the projectarea at

24
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1 A. Loganhas beenharmed by thedamage to the historicand cultmal

2 urces in whichit bas an interest, includingthe Native American

3 itional CulturalProperty located within the DwyerMemorial Forest

4 within the right-of-way ofthe U.S. 26 highwaywidening project.

S ~

6 Plaintiff e Geographic Society (hereinafter "COS")is a nonprofit

7 corporation based in Rhododendron, Oregon. It is dedicatedto preserving and promoting

8 cultural, historical andnatuml resources ofthe Cascade Mountain Range and all the lands

9 and waters that it uences. Since the 19808, COS has undertakenresearchinto the

10 Native American, Pioneer, and other history in the Mount Hood Area. It has coordinated

11 preservatione with Native Americans, descendants ofPioneers,the DwyerFamily,

12 and other in parties,directedtoward these resources.

13 A. COS is harmed by thedamageto the historicand cultural, and

14 resources in whichit has an interest, including the Native

15 iean Traditional Cultural Property locatedwithin the Dwyer

16 orial Forest, the tree removal within the DwyerMemorialForest

17 It:theBarlowRoad, and archaeological sites associated with the

18 low Road, such as the potential BarlowRoad stone toll booth.

19 10.

20 Defendant Mary E. Peters is the U.S. Transportation Secretary. She oversees

21 Defendantu.s. ent ofTransportation, FederalHighway Administration.

n IL
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A") is an agency of the UnitedStatesgovernment, and administers the2 (hereinafter II

1 Defendant .S. Department ofTransportation, FederalHighwayAdministra1i.on

IS.

visoryCouncilon HistoricPreservation (hereinafter "ACHP") is an

12.

Kempthorile is the U.S. InteriorSecretary. He overseesthe

~mtment ofthe Interior, BureauofLand Management.

13.

.s. Department ofInterior, BureauofLandManagement (hereinafter

age~ ofthe UnitedStatesgovernment. It owns the Wildwood Recreation

County, includingthe Dwyer Memorial Forest,whichis the northeast

ood Recreation area. The areaofthe Wildwood Recreation Area and

orest locatednorth of U.S. 26 lies partially within the project area of

widening project.

6

3 Program in Oregon authori2A=d by 23 U.S.C. § 101 et. seq., including

4 theU.S. 26: Wild ood~Wemmeproject. FHWAis the leadagencyfor the U.S. 26:

5

7

8 Defendant U.S.

9

10 Defendant

11 "BLM"), is an

12 AreainClac

13 corner of'the Wil

14

15 the U.S. 26 hi

16 14.

17 Defendant 000 Fowler is the ExecutiveDirector of the Advisory Councilon

18

19

20

21 agency of theU· Statesgovernment. It is charged with advising otherfederal agencies
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inafter "ODOT"), which is the agentofDefendantFHWA for the

y Programpursuantto 23 U.S.C. § 315. DefendantGarrettbas served

1 as to the responsi ··ties and obligations ofthe latter under'the National Historic

2 PreservationAct ereinafter "NHPA")

3 K

4

5· Transportation

6 Federal Aid Hi

7 r sinceDecember 19,2005. Claimsmade against Garrettareunder the

8 ExParte Younger doctrinefor his failureto complywith federal law.

9 GENERAL ALLEGATIONS

ill n

h offood sources. A network of IndianTrailsdevelopedthroughout

Americans established villages, campsites, andburial grounds along

settlerstook advantage ofthis existing networkoftrails. Pioneer

casc~Mountains.

Prior to E;ljroJ)e8Il settlement, the area ofMount Hood wasutilized by several

J,UU1l.~ groups, including Sahaptin language groups which include the

In the mid-19tb Centmy,a seriesoftreatiesremovedNativeAmericans

the Yakama (Washington), Grande Rondeand Warm Springs (Oregon)

er, manyofthese Native Americans resistedremovalto the

13 Klickitat

14 from these areas

15 reservations. Ho

16 reservations and

17 including the

18

11

12

18.

19 The Nativ Americanhistoryofthe Mount Hood area includescomplex

20 migrations in

21

22
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1 SamuelBarlow such trails,one ofwbieh developed into the BarlowRoad, the

2 westernmost oftheOregonTrail.A numberofremnantsegments ofthe Barlow

3 .S. 26: Wildwood-Wemmeprojectarea. When first constructed, U.S.

4 26, furthennore, ugblyparalleled the routeof theIndianTrail I BarlowRoad.

S 19.

6 A and its agent OOOTwidened U.S. 26 fromtwo to four lanes in

7 the 19808. That ~ect includedan Environmental ImpactStatement(hereinafter "BIS")

8 pursuant to the N 'anal Environmental PolicyAct (hereinafter "NBPA''), 42 U.S.C. §

9 4321 et seq. . the development oftile EIS, archaeologist Richard Pettygrew

10 identified an arc logicalsite as a potential BarlowRoad stonetoll booth.This artifact

11 was, and remains, ocated with the U.S. 26 right-of-way owned by OOOT. It is within

12 the project area f the currentU.S. 26: Wildwood-Wemme project.

13 20.

14 During the 19808 highway widening project,a rock clusterwasdiscovered

15 adjacent to the pro eet area. This rock clusterwas locatedon landownedby Defendant

16 BLM, in the of the Wildwood R.eereation Areapropertythat-isnorth ofU.S. 26;

17 or altematively,j within theU.S. 26 right-of-way owned by ODOT. This site is

18 ~ect area for the U.S. 16 Wildwood-Wemme project. Pettygrew

19 examined the rock lusteras a potential Pioneeror NativeAmerican gravesite, and found

20 no human.remains, Pettygrew had no NativeAmericaDS on his archaeological team, and

21 the distribution' for his report includedno Native Americans. Later, Yakamaelder

PAGE 10- CompI 'ot for Declaratory and Injunctive Reliefand Damages
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1 WtlftedYallup . y identified the rock cluster as a bmial cairnidentifYing

2 but not containing a specific grave undemeath·it

3 21.

4 During 19808 highway widening project,'ODOT negotiated with Michael

5 Jones,presently r ofPlaintiff Cascade Geographic Society and then with Citizens

6 way, an agreement for the protection ofcertain historic, cultural, and

7 included, but werenot limitedto, the BarlowRoad and the

8 associated with it, the rock cluster later identified as a burial cairn, the

9 orest, andthe Mountain Air Park Pillars, all ofwhich were in fact

10 preserved, and w later to be within the projectarea of the current U.S. 26: Wildwood-

11 Wemme highway· . project.

12 22.

13 Througho the 19808, 19905,and 2000s, variouselders oftheYakama Indian

14 Nation,including, not limited to, Wilfred Yallup, Leo Aleck, and Plaintiffs Slockish

15 and Jackson, e their interest in the MountHoodarea, including the projectarea

16 ofthe current U.S 26: Wildwood-Wemmeproject, as a Traditional Cultural PropeIty.

17 13.

18 petitioned OOOTto widen U.s. 26 again in the area ofthe

19 current U.S. 26: ildwood-Wemme project. Citizens expressed concerns for safety

20 ofbighway did not include a center refuge lane for turns. Theproject

21 13 milesof Sandy, Oregon, is locatedin Township 2 South,Range 7

22 1, and 32, Clackamas County. It includes the stretch ofbighway

PAGE 11 - CoI1~Iin't for DeclaratOIy and Injunctive Relief and Damages •
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HoodVillage, theMountainAir Park subdivision, and the W"lIdwood

temative would add fourteen(14) feet ofpavingon thenorth side of

provide anequal amountofspace for a centerrefuge tum lane in the

flIIw:B.V.• This alternativewould destroy the rock clusterthat Yakama elder

identifiedas a burial cairn, becausethis resource wasso close to the

24.

e Oregon State Historic PreservationOfficer,and Defendants ACHP,

signeda Programmatic Agreement(hereinafter "PMOA") Regarding

of Minor TransportationProjects. This PMOA provides B

process for the parties to address theirobligationsunder section 106of the

rvation Act (hereinafter "NHPA"), 16 U.S.C. §§ 470(f) and 47Ow~

00.The PMOA lists specific tribes thatshall be consulted.These

goo tribes; the PMOA does not include the Yakama IndianNation, nor

tribes such as PlaintiffKlickitat/Cascade Tribe, or the Cascade

1 adjacentto Mo

2 Recreation Area.

3

4

5

6

7 streamlined

8

9

10 tribes are only

11

12 Tribe.

13 25.

14 DefendantFHWA and its agent ODOr undertook planningfor the U.s. 26

15 e project,and in Augustof2006 issued its draftEnvironmental

16 "draft EA" pursuant to NEPA The project's Key Number is

17 12840.FHWA ODOT selectedas the "preferredalternative" the "widen to the north"

18

19

20

21
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1 pavement ofU.S. to begin with. It wouldalso involve substantial grading,earth

2 moving, and tree oval in the areaPlaintiffs identify as a Traditional Cultural Property.

3 26.

4 The draft included a June 10,2005 archaeological report by archaeologist

5 PatrickO'Grady. .s reportwas not disclosed to thepublic. The report makes no

6 reference to the
. BarlowRoad stone toll booth previously identified by Richard

7 Pettygrew in 1985 O'Grady failed to locatethe rock clusterthat had beenexamined by

8 Pettygrew in 1986 later identified by Yakama elderWilfred Yallup as a burial cairn.

9 NeitherO'Grady, A, nor ooor provided the report to either the Yakama Indian

10 Nation, PlaintiffS ockish, PlaintiffJackson, or PlaintiffLogan; nor consulted anyofthese

11 ut as to the significance of the rockcluster.

12 27.

13 e EA process, neitherDefendant FHWA or its agentOOOT

14 consulted withP tiffKlickitat/Cascade Tribe, PlaintiffStockish, PlaintiffCascade

15 Tribe, or Plaintiff ackson, pursuant to Section 101(d)(6)(B) ofthe NHPA, 16U.S.C.

16 470a(d)(6)(B); 36 CFR § 800.2(c)(2)(ii), regarding the Traditional Cultmal Properties

17

18 28.

19 After publi hearings andpubliccomment, FHWA and ODOr issued a Revised

20 Environmental Assessment (hereinafter "REA") and Finding ofNo Significant Impact for

21 the project on Fe 8, 2007.

22 29.
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1 On Fe 15~ 2008,Plaintiffs CarolLoganand CGS, through its Curator,

2 t memoranda to Defendant FHWA relatingthat the rock monument

3 identified as a b cairnhad recently been vandalized, and the rockscarriedoff.

4 CGS alsorequested a newreviewof the U.S. 26: Wtldwood-Wemme

5 projectunder
. n 106oftheNHPA. DefendantFHWA responded on February 26,

6 2008 that the Sec on 106reviewpreparedwith the EA was satisfactory.

7 ~

8 Also in FellmlRMI of2008, plaintiffsLoganand CGS requested that Defendant

9 ACHP adviseDefi FHWA that an adequate Section 106reviewwasnecessary for

10 the U.S.26: Wild ood..Wemme project.On April 14,2008,Defendant ACHPadvised

11 Defendant FHWA that because projectconstruction bad already commenced, and because

12 no "federally II Indiantribesbad comeforward to expressconcerns, no further

13 actionwasD

14 31.

15 On Fe 28, 2008, Defendant BLM, pursuant to 43 U.S.C, § 1732,issued a

16 oval to ODOT in the projectarea ofthe U.S. 26: Wildwood to Wemme

17 h of2008, contractors for Defendant FHWA and OOOTbegan

18 cuttingtrees, incl . g old growthDouglas Fir that comprised the Dwyer Memorial

19 ~ect area. Thisoperation wassubstantially completeby the end of

20 it constituted a federal undertaking underNHPA for which Section

21 106reviewwas , because the project areaconstitutes a Traditional Cultural

PAGE14- Compl . t for Declaratory and Injunctive Reliefand Damages
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12

13 memorandum of

14 of-wayto Def

15

16

17

18

19 with the Native

20

erieanplaintiffs bas taken place.

34.

21 On April 2 , 2008~ PlaintitfSlockish sent a memo to ODOT~ DefendantFHWA,

22 and DefendantA HP regarding the status ofthe DwyerMemorialForest as a Traditional

1 Propertyofthe N .ve AmericanPlaintiffs in thiscase.No such reviewor consultation

2 with the Native eriean Plaintiffstook place prior to the undertaking.

3 n

4 On April 8 2008, DefendantFHWA,pursuant to 23 U.S.C § 139(1)(1), published

5 its NoticeofFinal encyActionson U.S. 26, Wildwood to Wemme: Claclcamas

6 County,OR The otice appears on pp. 19134-35~ Vol. 73, No. 68.

7 n

8 int unknownto Plaintiffs, FHWA and ODOT determined after issuing

9 the REA that they ould have to secureadditionalrightooOf-way from DefendantBLM on

10 .S. 26. The grantofthe right-of-way means that the U.S. 26:

11 projectno longerfalls within the 2001 PMOAfor minor

ts, but insteadrequiresfull Section 106review and a separate

agn=em1enl Defendant BLM issued a Letter of Consent to grant the right

t FHWA on April 2, 2008. It is unknownto Plaintiffs at this time

r-way has actually been granted. The grant of the rlghtooOf-way itself

separatefederal undertaking under NHPA for which BLM must

06 review, becausethe projectarea constitutesa Traditional Cultural

iveAmericanPlaintiffs in this case.No such reviewor consultation

PAGE IS - Compl 'nt for Declaratory and Injunctive Reliefand Damages
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35.

himand his people, and the fact that the project area contained

April2S, 2008, PJaintiffJackson sent out a similarmemo to the same

1

2 burial grounds.

3 Parties.

4

S

6 capricious, an

7

in this casearerequired to makedecisionsthat arenot arbitrary,

ofdiscretion, or otherwise not in accordance with law.

36.

8 On June2 , 2008,plaintiffCGS filed a NoticeofIntent to Appeal in the Oregon

9 Land Use Board 0 Appeals(hereinafter, "LUBA"), case no. 2008-091. PlaintiffCGS

10 appealed the • by Clackamas County ofCGS's code enforoement request against

s failure to seek reviewofthe U.S.26: Wildwood-Wemme projectby

HistoricReviewBoardfor the project's impacts on the Barlow

11

12

13 Trail.LUBA' ssed the case on August20, 2008.CGS did not appeal the dismissal.

14 37.

IS On June2 , 2008, PlaintiffCGS filed a NoticeofIntentto Appeal with LUBA,

16 case 00.2008-092. PJaintiffCGS appealed the failureofthe OregonDepartment of

17 'ty to complywith Oregon's land use statute in permitting OOOTto

18 undertake clearance, grading, and construction activitiespursuantto an NPDES 1200-cA

19 t control permit. Thispermit covers the U.S. 26: Wildwood-Wemme

20 project.LUBA" this appeal on August 20, 2008. CGS appealed LUBA'sfinal

21 opinion and order the OregonCourtofAppealson September 10,2008. The case is

22 currently pending.
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1

projectdue to 0001"s failure to comply with. Oregon's land use

case 00.2008-101. These Plaintiffs appealed 0oo1"s U.S. 26:

008, plaintiffs stockish, JacksonandLoganfiled a NoticeofIntentto2

3

4

5 statutes. The appc~ is currently pending before LUBA.

6 FIRST CLAIM RREI.IEF: DEFENDANTSPETERS, FHWAAND GARRETI
7 VIOLATEDTHE NATIONAL HISTORIC PRESERVATION ACf IN FAILINGTO
8 CONSULT THE NATIVEAMERICAN PLAINTIFFTRIBESREGARDING
9 TIlE TRADITIO AL CULTURAL PROPERTIES WffHIN THE u.s. 16:

10 WlLDWOOn-; PROJECf AREA.
11
12 3~

13 plaintiffs ege" 1·38.

14 ••

15 Peters, FHWA and Garrettwererequiredto consultwith Plaintiffs

16 Klickitat/Cascade ribe and Cascade Tribe to identify Traditional Cultural Properties

17 within the U.S. 26: Wildwood·Wemme projectarea prior to commencing the project. 16

18 U.S.C.470a(dX ); and 36 CPR § 800.2(cX2)(li) They violated these provisions in

19 failing to do so.

20 41.

21 Defendants Peters, FHWA and Garrettwere required to take into account the

22 effects on these T itional Cultural Properties ofthe U.S. 26: Wildwood-Wemme project

23 the project. 16 U.S.C. 47Of;and 36 CFR Part 800. They violated

24 these provisions in failing to do so.
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1 SECOND FOR REI.IEF: DEFENDANTS PETERS, FHWAANDGARRE'IT
2 VIOLATED NATIONAL HISTORIC PRESERVATION ACf IN FAILINGTO
3 ENSURE THAT ARCHAEOLOGIST PATRICKO'GRADYMET THE
4 PROFESSION STANDARD OF ARCHAEOLOGISTSIN LOCATING,
5 IDENTIFYING, EVALUATING THE NATIVE AMERICAN BURIAL CAIRN
6 WITBINTHEU 26:WlLDWOOD-WEMME PROJECt AREA.
7
8 42.
9

10
11
12 43.
13
14 . failure to identifyTraditionalCultural Properties within theU.S.

15 e project area, Defendants Peters, FHWA and Garrett failedto

16 archaeologist PatrickO'Grady, metprofessional standards. 16

17 CPR § 8oo.2(a)(I). As part ofhis archaeological report for the

18 tal Assessment O'Grady failedto locatethe burialcairn withinthe

19 of this failure, hefurther failedto consult withthe NativeAmerican

20 Plaintiffs in thisc to properlyidentify the resource. This failure, in tum, resultedin

21 t's Peters, FHWA and Garrett to properly protect the resource,

22 y destroyedby vandalism.

23 TBIRDCLAIM REI,IEF: DEFENDANTS PETERS.FHWAANDGARRETT
24 VIOLATED NATIONAL IDSTORIC PRESERVATION ACf IN FAB.JNGTO
25 ADEQUATELY M(E INTO ACCOUNT THE EFFECI'S OJ!THE us, 26:
26 wn.oWOOD PROJECT ON THE POTENTIALSTONETOLL BOOTH
27 IDENTIFIED BY CHARD PETIYGREW IN 1985.
28
29 44.
30
31

32 45.
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suchconsultation wasnot required because no "federally-

ege" 1-38.

Property, in consultation with the Native American Plaintiffs. It

with Section106ofthe NHPA requiresan agency to adequately

pertles, 36 CFR § 800.4. Defendants Peters,FHWA and Garrett

u.s. 26: Wlldwood·Wemme projectpursuant to NHPASection106.

details. It failed to adviseDefendants Peters,FHWA and Garrettthat

46.

47.

Fowlerand ACHPhavea dutyto advise Federal and Stateagencies on

booth first identifiedby RichardPettygrew in 1985. Defendants

Garrett therefore failed to determine whetherthisresource is eligible

k additional right-of-way from Defendant BLMmeant that the project

.nt for Declaratory and Injunctive Reliefand Damages

a sufficiently intensive-level archaeological investigation ofthe

historic preservation. 16U.S.C. §§ 4701·j. It is part ofthe consultation

ion 106ofthe NHPA 16U.S.C. § 470f;36 CPR Part 800. Defendants

had expressed concerns about theproject. It failedto adequately inform

egister ofHistoric Places,and failed to take intoaccountthe effectson

FORREIlEF: DEFENDANTS FOWLERACHP FAILEDTO
iVISEDEFENDANTS PETERS, FBWA ANDGARRE1T ON

.BILITD!:SUNDERTHE NBPA.

1

2 identify historic

3 failed to

4 potential stone to

5

6

7

8 FOURm
9 ADEQUATELY

10 TBEIRRESPO
11
12
13
14
15
16
17
18

19

20

21 Fowlerand theA lIP failed to properly adviseDefendants Peters, FHWA and Garrett on

25

22 the necessity to ~:rmi:l·1le whether the u.s. 26: Wildwood·Wemme projectareais a

24

26

27

23
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1 is not a "minor .on project" coveredby the 2001 PMO~ and that instead a

2 full Section 106 iew, witha separate, project-specific Memorandum ofAgreement was

3 required for the , ~ect pursuant to 36 CFR, Part 800.

15 t to 16 U.S.C. 470w(7)(C). Defendants K.empthorne and BLM were

4 FIFtH CLAIM RRELlEF: DEFENDANTS KEMPTBORNE AND BLM FAD..ED
5 TO COMPLY THE NHPA IN ISSUING A PERMIT TO CUT TREES TO
6 ODOT AND TO EFENDANTFHWA.
7
8 4
9

10 ege ft 1-38.
11
U ~

13
14 The tree c . permit issuedby Defendants Kempthomeand BLM is a federal

16 required to und e Section 106review for this undertaking. They failed to do so. As

17 par of the und Defendants Kempthome and BLM were required to consult with

18 plaintiffs Klickita Cascade Tribe and CascadeTribe to identifytheprojectarea as a

19 Traditional CuI Property and take into account theeffectsof the U.S. 26: Wildwood-

20 Wemme projectp t to 16 U.S.C. 470a(dX6)(B) and 36 CFR § 800.2(c)(2Xii). They

21 failed to do so.

22
23
24
25
26
27
28
29
30
31

SlXTBCLAIM
FAILED TO CO
OF-WAY TO 0

Plaintiffs

R REJ,IEF: DEFENDANTSKEMPTHORNE AND BLM HAVE
Y WITH THE NHPAIN APPROVINGA GRANTOF RIGHT

T AND TO DEFENDANTS PETERS AND FBWA.

50.

SI.
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1 The grant f a right~f-way by Defendants Kempthome and BLM is a federal

2 undertaking purs t to 16 U.S.C.470w(7)(C). Defendants Kempthome and BLMwere

3 required to un Section 106reviewfor this undertaking. They failedto do so. As

4 part of the und . g, Defendants Kempthorne and BLMwere required to consultwith

5

6 Traditional Cui Property and take into account the effectsof theU.S. 26: Wildwood-

7 Wemmeproject t to 16U.S.C.470a(d)(6)(B) and 36 CPR § 800.2(cX2)(ii). They

8 failedto do so.

SEVENm ",-..z~"""FOR REIJEF: DEFENDANTS IN THIS CASE,IN VIOLATING
THE NllPA,~ D IN A MANNERTHAT WASARBITRARY AND
CAPRIOOUS, ABUSE OF DISCRETION, OR OTHERWISE NOT IN
ACCORDANCE LAW

9
10
11
12
13
14
15
16
17

Plaintiffs ege" 1-38.

52.

18 53.

54.

Plaintiffs

EIGHTH~~..,..FORREI.IEF:THEFEDERALDEFENDANTSBREAcam

TBEIR RES FIDUCIARYRESPONSmD.J.TIES TOWARDS PLAINTIFFS
KLICKITATIC IDE TRIBE ANDCASCADE TRIBE IN VIOLATINGTHE
NATIONAL ORICPRESERVAnONACf.

20 capricious, an abuseofdiscretion, or otherwise not in accordance

19 complywith the NHPA, the Defendants in this case acted in a manner

22
23
24
2S
26
27
28
29
30

21 with law.5 U.S.C § 706(2)(A).
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57.

56.

55.

ege4ft 1-38.

Defendants in thiscaseowe a fiduciary obligation to all IndianTribes

1'iil¥ v. Ullite4StJdes ForatServb. 469F.3d 768,788(9* Cit.

Defendants breached their fiduciary obligations to the

the NHPA, the Defendants have violated the due process rights

fNHPA constitute a breach ofthisfiduciary obligation.ld Inviolating

RREI,IEF: IN VIOLATINGTIlE NHPA,TBEDEFENDANTS
DUEPROCESS RIGHTS OF PLAINTIFFS SLOCKISH,
LOGAN.

Plaintiffs

NlNTBaAIM
VIOLATED
JACKSON,

6

5

4

7

1
2
3

19 . Stockish. Jackson. and Loganmder the Fifth and Fourteenth

8
9

10
11
12
13
14
15
16
17
18

20 Amendments to e U.S. Constitution.

21

22 WHEREFORE, P .. pray for the following relief:

23 (1) An orderdeclaring that the Defendants haveviolated the National
24 Historic Preservation Act, and in so doing:
25
26 a. The Federal Defendants havebreached their respective fiduciary
27 obligations to the Klickitat/Cascade Tribeand the Cascade
28 Tribe; and
29
30 b. All ofthe Defendant's have violated the due processrightsof
31 Plaintiffs Slockish, Jackson, and Logan.
32

PAGE22 - Compl . t for Declaratory and Injunctive Reliefand Damages

Case 3:08-cv-01169-YY    Document 1    Filed 10/06/08    Page 22 of 24



1 (2) order for preliminary injunctionprohibitingDefendants
2 empthorne and BLMfrom granting a right~f~way to ODOT and
3 15 Petersand FHWA - if this bas not yet occurred- until
4 e formercomplywith their obligationsunder the NHPA.
5
6 (3) order for a permanent injunctionfor the relief requested in
7 h (2) above,as well as for:
8
9 a. The requirement that Defendants consult with the Plaintiffs

10 regarding the Native American Traditional Cultural Property
11 within the U.S.26: Wildwood~Wemmeprojectarea.
12
13 b. The requirement that Defendants complywith Section 106of
14 the NHPA and 36 CFR Part 800, and memorialize this
15 compliance witha Memorandum Agreement amongthemselves
16 and with Plaintiffs.
17
18 c. The requirement that the Defendants undertake appropriate
19 remedialmeasures to addressappropriately the damageto the
20 Native American Traditional CulturalProperty locatedwithin
21 the U.S.26: Wtldwood-Wemme projectarea.
22
23 d. The requirement that the Defendants Peters,FHWA and
24 Garrettundertake an archaeological surveyon the resource
25 identifiedby Pettygrew in 1985to determine ifin fact it is a
26 toll booth associatedwith theBarlowRoad.
Z1
28 (4) orderassessing actualandpunitivedamages against the Federal
29 fendants for their breachoftheir fiduciary obligations to the
30

. ·tatlCascade Tribeand the Cascade Tribe.
31
32 (5) order assessing actual and punitivedamages against the Defendants
33 or violations ofthe due processrightsof'PlaintiffsSlockish, Jackson,
34 Logan.
35
36 (6) orderawarding Plaintiffs their reasonable costs, fees and expense in
37 • action, includingreasonable attorneyfees, pursuantto 16U.S.C. §
38 7Ow-4 and 42 U.S.C. § 1988.
39
40 (7) orderimposing all other and further reliefas to whichPlaintiffs
41 y be entitledand whichthe Courtmay deemjust and equitable.
42
43
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voice

Of Attorney for PI' °ffs
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