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GERMAN PELLETS TEXAS LLC; Texas
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PLA]NTIFFS’ ORIGINAL PETITION

‘:‘;\,,1Pla1nt1ffs H1lton Ke]ley, :Lyd1a Kelley, Shenetta Alexander (also known as Shenetta '

Dav1s) EdnaL Daws Damel Chavm Damelle Chavls Patricia Chaws Diana Gall Chaws Paula

Chavis, Shaquore Chavis, Leonard Jowan Francis, Ruby Franc01s Betty Dav1s McCarver,
Johnny Craig Hatton, Kirk James, Carolyn Johnson, Mcellouise Johnson, Robert Lee Johnson,

' Mary E. Lathan, Freda Delice Love, Jane C. Moore, James Clark, Jessica Ned, Kenneth Ray

Newton MaryA Po]k Roland R Polk Jr., Roland R. Polk Sr., Gwendolyn Delahoussaye Vera




I Discovery Control Plan

Pursuant to Texas Rule of Civil Procedure 190.3, Plaintiffs : 1‘1@?,1};‘_1_- 0

matenal 1o the allegations in .ﬂ]lS petttlon and as further described below, Plamtlffs

R operated or rented property in the West Side netghborhood of Port Arthur, Texas:

-at 1545 W. Procter in Port Arthur Texas. Ms. Shenetta Alexander {(also known as Shenetta o

Davis) and Plaintiff Edna L. Davis reside at this address.

3. Plaintiffs Daniel Chavis, Daniclle Chavis, Patricia Chavis, and Shaquore Chavis

remde at ]044 W. 6th Street in Pori Arthur, Texas.

Plamtlff Dtana Gatl Chavis owns real property at 1500 Rev. Raymond%Scott—'

Avenue in Port Arthur, Texas. -
7. Plaintiff Paula Chavis owns real property and/or resides at 937 W. Sth Street in

Port Arthur, Texas.

8. Plaintiff Leonard Jowan Francis owns real property at 510 W. 12th Street in Port

Arthur, Texas.




11.  Plaintiff Kirk James resides at 933 Abe Lincoln Avenue in Port Arthur, Texas,

12. Plaintiff'garolyn Johnson resides at 1_.325 11th Street in Port Arthur, Texas.

c70 713, Plaintiffi Melloulse Johnson resides at 809 W, 5th Street in Port Arthur, Texas

L g 14, Plamtlﬂ' Robert Lee Johnson and Carolyn Johnson reside at 1209 W. Procter and

1215 W. Procter in Port Arthur Texas

15. Plamtlff Mary Lathan owns real property at 1131 W. 5th Street in Port Arthur,

jouker 16,4 1 Plaintiff' 1Freda Dehce Love resules at 809 Booker T. Washington in Port Arthur '

tl7opt;P1a1nt1ffs Jane i@:s\.Moore_;and James Clark own real property and/or [‘GSlde at 810

West Sixth Street in Port Arthur, Texas. ‘ _ o
18. Plaintiff Jessica Ned resides at 1519 W. 5th Street in Port Arthur, Texas.

19.  Plaintiff Kennoth Ray Newton resides at 748 Harding Avenue in Port Arthur,

. Texas.

20 Plaintiffs MaryA Polk, Roland R. Polk Sr Roland R. Polk Jr., and Gwendolyn

o
- gt ik -

-, f’Delahoussaye own réal property and/or reside at 1530 W. 6th Street in Port Arthur, Texas
21.  Plaintiffs Jessie Victoria Vanwright (also known as Jessie Edwards) and Vera
Lee Rogers own real property and/or reside at 1427 W, Procter Street in Port Arthur, Texas.

22, Plaintiff Michelle Smith resides at 831 Marian Anderson Avenue in Port Arthur,

Texas.

el Piféperty and/or resides at 1537 ‘W76t

VYA ‘Williams owns




24,  Defendant Texas Pellefs, Inc. is the owner and developer of a solid waste dispos'al

and wood blomass pellet manufactunng facility located in Woodville, Texas and a ﬁve silo
.pellet storage facility located at Port Arthur, Texas. Texas Pellets, Inc. is a Delaware hrmted”

N :11ab111ty corporatlon with its principal place of business in Woodville, Texas in Tyler County It

* also does busmess in Jefferson County, Texas at 498-A West Lakeshore Drive, Port Arthur

7.0 26, - Defendants Texas Pellets, Inc. and German Pellets Texas LLC collecuvely are
referred to as German Pellets throughout this petition. Both German Pellets defendants may be
served with process thrdugh their registered agent Corporation Service Company d/b/a CSC-

Lawyers Inc., at 211 East 7th Street, Suite 620, Austin, Texas 78701.

27.- Defendant Cotton Commercml USA, Inc., 1s a Texas corporation Iocated a:
Katy Hockley Cut-Off Road Katy, TX 77493, and may be served through its reglstered agent ,
Capitol Corporate Services, Inc. at 206 E 9th Street Suite 1300, Austin, Texas 78701-4411
III.  Jurisdiction and Venue
28.  Jurisdiction is proper in this Court because the amount in controversy exceeds the
minimal jurisdictional requirements of this Court. Plaintiffs seek non-moﬁetary felief and

monetary rehef Over. $1 000 000




IV.  Factual A]legations

- 30.

: é—tpellét‘s-;giv'e off a fine dust;i’fWithout proper handling ;ihd disposal of thlS dust, serious dust

upexplosions may occur. This .case arises out of the 1mproper manufacture and handlmg of wood

3 1dentlal heating, or coo ing.

32, - German Pelleté GmbH, the parent cotnpany of the two German Pellt:t'.;
defendants; is 2 multinational corporation based in Wismar, Germany that produces wood pellets
at plants across the world. The companies under the German Pellets umbrella, including the
German Pellets defendants, serve a predominantly European market and collectively represent

i

f the largest producers d supphers of wood pellet: "world\vlde

£33, Tm 2011, Geriman Péllets GmbH announc_ed plans to expand its operations o
Texas. By 2013, it completed ‘construction on a wood péllet plant in Woodville, Teﬁtas, and a

shipping facility at the port in Port Arthur, Texas.! These facilities are operated by the German

Pellets defendants.

_,.[ German Pellets is party to a ground lease with the Port of Port Arthur Navigation District of Jeffcrson County, i
'g,Texas as lessor, and Texas Pellets, Inc. as lessee, dated February 28, 2012, Under the lease, German Pellets leases
-real and personal property located at Port Arthur for use as a wood pcllet watehouse, storage, and loading facility.

The lease contemplates an initial 20-year term and grants to German Pellets a right of first refusal to purchase the
property subject to the lease.

VL




34.  The Port Arthur facility can store up to 75,000 tons of wood pellets at any given "
time and loads apprdjcimately 100 trucks with wooden pellets every 24 hours. From Port Arthur,:

. '‘German Pellets sends more than 578,000 tons of wood pellets to European customers each year. .=

35, The shipping facility in Port Arthur, Texas comprises five 17;000 metric ton metal

‘panel silos that até+115 feet high and 105 feet in diameter. All five silos have concretef

foundations that are approximately 4,500 cub1e yards and more than 6 feet thick.

e 36. Inside the silos, the pellets arc moved arcund on a 4,000 linear foot enclosed;,../“”h

Hiralions :fs:rte'*;-wph'eumatic ‘conveyor system, 'and an air filtration system was instalied to remove extra wood dust
_ commcmly produced by wood pellets

s mumu 37 S Through ts subs1d1ary German Pellets Loulslana LLC, German Pelle GmbH

f;}‘:(‘;‘. Rl

also has a pellet plant in Urania, Louisiana.

OSHA Finds “Serious.” “Repeat.” and “Willful” Violations by German Pellets

38.  Despite being open for only a short time period, German Pellets’ Port Arthur and

Louisiana facilities have been slapped with several “serious” and “repeat,” and “willful” citations

-frorn the U.S. Departmeut of Labor s Occupational Safety and Health Administration, R

39.  In"Apml 2014 'OSHA cited German Pellets Port Arthur facility for v1olat1ons
ranging from “failure to use appropriate respiratory protection” to improper “control of

hazardous energy.”

40.  Tn September 2015, OSHA again assessed German Pellets’ Port Arthur facility

with penalties for “serious™ and “repeat” violations.

In. late 2016 OSHA clted German Pellets loulsmna facility for 1 nnproper safety

s"that resulted in ‘a ;"orker s death




42.  Asof April 28, 2017, another complaint was filed with OSHA to address pofential

*violatioms .at the Port Arthur facﬂlty ()n August 24, 2017, OSHA: identified several serlous

. w1ﬂful*land'arepeat violations at:the Port Arthur facility relating to inadequate resplratory

issued

protectlon and other safety issues. and 1ssued $267,699 fines, one of the highest penalties.

by OSHA m Texas in the 2015-20 17 tlme penod

:43 * On October 20, 2017 a worker died at German Pellets’ Port Arthur fac1hty

the date of th;s petition, OSHA’s 1nvest1gat1on into the complaint is ongomg

Prinonan T 44r a1 On iinformation and behef after a maintenance person complained to’ OSHA"

Arthur facility, resulting in dust often escaping from cracks and crevices in the machmery. o

Repeated Investigations by the TCEQ

45. The Texas Commission on Environmental Quality has investigated compliance

issues at German Pellets’ Port Arthur facility multiple times since the facility opened in 2013

4- The TCEQ S ‘central reglstry hStS mVeStlgatlons taking place on December 4,

T 2013; Maj} 'ﬁi, '2014;‘Ju1y 7, 2015; September 29, 2015; December 28, 2015; March 17.,"2_071_6;
Februarjr 28; 2017; March 1, 2017; and April 17, 2017. o

47.  On or about September 17, 2015, the TCEQ received an air quality complaint

about German Pellets’ Port Arthur facility. The complainant allegedly “saw dust on vehicle from

pellet silos.” The complaint was marked as closed by October 22, 2015.

ﬂscribed below and fOrInl__,ng _the basis 'of thlS petltmn.-f:_. B




49.  On February 17 and April 15, 16, and 17, 2017 the TCEQ recorded air quality

T"errussmn evenis at Germaln I"elfliets’ Port Arthur facility. 'l‘liose events relate to the explosions and

.ianfires described below and forrrling the basis of this petition.

il e Previpus Explosnons, Fires, and Other Problems at German Pellets Facilities

"50. The productlon“of wood pellets poses a senous safety risk in the form of fine dust.

ZWithout proper air ﬁltratiori and other measures to account for this fine dust, serious dust

explos1ons may OCCUT,

ravi 5120 Since at> least 2014, -explosions and fir’s have occurred at German Pellets

- spread across two of the plant’s silos. The Tyler County Emergency Manager publicly stated at :

the time that the fire was difficult to extinguish because it was a smoldering fire existing beneath
the surface of the wood pellets pile, which could lead to the creation of an impermeable crust,

which in turn potentially prevented water from reaching the fire below.

53, On or about September 17, 2015 the Texas Commission on Envmonmentaliiil )

‘ ‘ -7 Quahty “received an air quahty complamt about German Pellets’ Port Arthur faclhty “The o
| complainant allegedly “saw dust on vehicle from pellet silos.” The complaint was marked as
closed by Ootober 22, 2015. No fire was reported as a result of the excess dust.
54.  German Pellets’ Louisiana facility fully opened in 2016 after delays associated

with defective and substandard electrical work.

57t On February 7 017 a ﬁre broke out at a silo at the Port Arthur facrhty “The firé

as loadmg wooden pellets onto a ship. This event produced




fugitive emissions of carbon monoxide, nitrogen oxides, PM10, PM2.5, particulate matter, sulfur
ji.dieiide, and volatile organic cdmpounds that far exceedeﬁ_crl‘authorized limits.

Flre at Port Arthur Facility i in April 2017

sitsile.ne 56, On April 15,_2017 a hotspot developed on silo number 2 at German Pellets’ Port

Arthur facility, and on Sunday Aprll 16, a fire erupted

57.  On April 15 the TCEQ recorded an emissions event at the Port Arthur facﬂlty
and reported smoke with opacny of 60.0% was released, far exceeding the opacity limit of 5.0%.

-CEQ ‘s Teport noted that Currently the Fire Department is administering water on to the top of

; 1*.:,“(.?tf_m_,‘.q: _a:ri.;;ea.zi".e_'f_siiees ¢:58. = On Apnl \16w-the TCEQ recorded an etmsswns event at the Port Arthur facility

“and reported with opacity of 60.0% of PM10 Wood d_ust (non-allergenic) was released, far )

exceeding the opacity limit of 5.0%. TCEQ’s report noted that “the Fire Department is
* administering water on to the Silo in a[n] ettempt to extinguish. The Fire is still burning”

59, The smoldering fire lasted 52 days. While it burned, smoke and dust blew from

' ‘i;‘_‘lzile'_plant to the West Sie_le"i_ieighborhood just-to the 7_iiorth, where Plaintiffs live and work.

' '.'éil;"dl'llowihg the fire, smoke "and' dust continued to be emitted from the silo.

60.  Port Arthur residents, including Plaintiffs, have protested as the smoke continued
fo pouf oﬁt of the silos. The residents complain about the smell and health concerns with the air
quality.

61.  The Texas Commission on Environmental Quality was involved at the scene. The

“\a geney -has’ ¢onducted’ "VlSlble ‘émissions and odor surveys in the adjacent neighborhoods. The

: TCEQ' adwsed lthat cmldren, older adults, and people w1th pre-emstmg heart or lung disease limit °




their exposure to the smoke, stay indoors with windows and doors shut, and use air conditioning

* when possible.

Cotton Commercial Worsens the Disaster

- 62.  German Pellets hired defendant Cotton Commercial USA, Inc. to assist with its

63, Like German Pellets, Cotton Commercial had established a record of safety

"~ Violations even before German Pellets hired them. In 2015, Cotton Commercial received the

,.wm-umammum penaltyufrom‘ OSHA -after fa11mg 0 prov1de safety equipment requested by a
ftemporary worker who then fell-12 feet through a roof and was hospitalized. Cotton Commermal B
i _c-n:_,;i‘nwalted three :days-to- report the*mmdent OSHA identified seven violations, some of v&mh it -
deemed “willful” and “egregious.” OSHA imposed $362,500 in fines on Cotton Commercial,

64. In April 2017, Cotton Commercial took the lead on extinguishing the fire at
German Pellets” Port Arthur facility.

65. On information and belief, Cotton Commercial did not: (i) act promptly to

standard practices for quickly resolving the fire at the site. As a result, an explosion occurred,
and the fire and smoke persisted much longer than necessary and caused damages to the
Plaintiffs.

66. Cotton Commercial prioritized protecting German Pellets’ property over

.preventmg harm to adjacent nenghborhoods mcluchng Plamt]ﬁs

' 67 “"On June 4 in the early mornmg hours after smoldering for more than 52 days, the' -

- silo collapsed.

10

e f"extmgmsh the fire; (11) act promptly fo exiract Wood pellets (iii) implement proper ventﬂatlon:" S

" measures; (iv) take necessary steps to reduce moisture at the site; and/or (v) implement mdustry o




This Court Enters a TRO Against German Pellets

68.  On June 30, 2017, the City of Port Arthur sued German Pellets to require it to take

g ftan - rapid action to stop the fire at the Port Arthur facility and remove all remaining wood pellets.

69, - On. July 14, 2017, the Court entered a temporary restraining order requiring . .. ...

o German Pellets : 16 Geasc all operations at the Port Arthur facility and focus instead on

implementing proper safety measures by October 12,2017,

70. By October 12, 2017, German Pellcts and/or Cotton Commercial still had not

Itn acts on Plalnt1ffs and their Nel borhood
72.  Plaintiffs reside in the West Side neighborhood adjacent to the German Pellets’
facility. For more than two months, Plaintiffs could see, smell, and breathe in the smoldering air
from the fire.
73.  The smoke filled Plaintiffs’ homes. The smoice saturated not only the homes, but

 also their cars, clothing, and other personal belongings.

74. Plaintiffs db'ﬁld not sleep due to smoke and its smell entering their bedrooms.

75.  Plaintiffs include sensitive groups, such as the eldetly and children, for which PM
2.5 and PM 10 is é higher health concern. |

76.  Plaintiffs complain about respiratory problems ranging from asthma and sinus

infections treated through inhalers, nebulizers, or prescription medications to serious, pervasive

_condltlons such as‘ pneumoma and chromc obstructive pulmonary disease requlnng:

| "hospltahzatlou R

11 .




oaars reallo

St 1 79.eenAll allegations in this petition are realleged here by reference.
ihincon 1oy 80, !’,1:&1'§Géfﬁia[‘1'Pellets own property adjacent to or near the Plaintiffs’ properties in the _

- West Side neighborhood.

interests in their real property.

77.  The conditions caused by German Pellets make even simple, everyday tasks

difficult: Plaintiffs and other residents could not comfortably walk the streets oftheu"

neighborhoods.

-78... «German Pellets’ . conditions exacerbated illnesses and drove up expenses for

doctors' visits, prescriptions, and over-the-counter medications.

V.  Causes of Action

Count 1: Intentional Nuisance by All Defendants

81.  Cotton Commercial took actions on German Pellets’ property that is adjacent to or
near Plaintiffs’ neighborhood.
82.  Defendants caused emissions of smoke, odor, and debris from the German Pellets

facility, which constitute an intentional, substantial, and unreasonable invasion of Plaintiffs’

83. . German Pellets’ f:icility, by frequently catching fire and emitting sm.csi{é"'aﬂd R
fumes, is incompatible with Plaintiffs’ residential neighborhood, making it out of place with its
surroundings.

84.  Defendants substantially interfered with Plaintiffs’ use and enjoyment of their
properties by causing substantial amounts of smoke, odor, and debris from the German Pellets

facility 1 ofallonto Plaintiffs’ real and personal property and damage Plaintiffs.




86.  Defendants knew the substantial interference would result,

87.  Defendants continued to act with full knowledge that the harm to the Plaintiff’s
sviintérests are occurring and are Substantially certain to continue to occur.

Count 2 Negligent Nuisance by All Defendants

88. Al allegatu)ns in thls petition are realleged here by reference.

89.  German Pellets’ proper[y is adjacent to or néar Plaintiffs’ neighborhood.

90.  Cotton Commerc1al took actions on German Pellets’ property that is adjacent to or

near Plamtlffs nmghborhood

Bk ‘cn'n(é;@lw Defendants owé a duty of care not to create COIIdlthIlS that substantlally mterfere :

th sthe use: and en_loyment; of "Plaintiffs’ properties by causing unreasonable dlscomfort or

annoyance.
92.  Defendants breached this duty.

93. Defendénts failed to do what a person or business of ordinary prudence would do

in the same or similar circumstances.
94, Speciﬁcalljﬂfij\éf‘éndants continued to opefé;_tc their facility in a manner that Causcé' ‘

- "atcidents, air emissions, foul odors, and other nuisance conditions.

95.  Defendants failed to take precautions against risks that are apparent t0 a
reasonable persen or business,
96.  Defendants’ negligent conduct has caused a nuisance that has resulted in damages

to the Plaintiffs.

 Count 3 Nuisance Per Se bz All Defendants

AL "ﬁliegﬁﬁb'h "In this ﬁéﬁﬁ&ﬁfﬁré realieged here by reference.




EOTEE

s

irionane rallege

98,  Defendants are not authorized under the Texas Clean Air Act to discharge air

.. discharge from anyisource whatsoever one or morc air contaminants or combinations thereof, in -+ =

. such concentration and of such duration as are or may tend to be injurious to or to adversely

affect human health ‘or welfare, animal life, végetation, or property, or as to interfere with the .

normal use and enj'o-yment of animal life, vegetation, or property.” 30 Tex. Admin Code § 101.4.

* . gonstitute a nuisance per se. .

endo . Count 4: Trespass by All Defendants

d here o100, w1:All allegations in this petition are realleged here by reference.

101. Plaintiffs own or rent their properties in the West Side neighborhood adja:c:_ent._to a
German Pellets facility. |

102. Defendants caused excessive smoke and odors at the German Pellets facility to
fall upon Plaintiffs’ properties and into their homes.

103. Such é_mbke and foul odors arc a phyéical, intentional, and voluntary entryupon
Plaintiffs’ land by Defondants.

104, Defendants’ trespass onto Plaintiffs’ property caused, and will continue to cause,

injury to Plaintiffs’ right of possession and monetary damages.

Count 5:_Negligence by All Defendants

105.  All allegations in this petition are realleged here by reference.
“106. Defénd@nts owe Plaintiffs a duty ,qf care.

107, Defondants bresched this duty.

14

conlaminants. The.TCEQ rules enacted under the Texas Clean Air Act state “[n]o person shall

99.  Defendants’ acts described in this petition violate the law and rules therefore




108. Defendants failed to do what a person or business of ordinary prudence would do

in the same or similar circumstances.
n109.11.-German Pellets operated their facility in a manner that causes accidents; air

emissions, foul odors, and other negligent conditions.

1110. -Cotton Commercial conducted its business at and near the German Pellets facility
in a manner that caused accidents, air emissions, foul odors, and other negligent conditions. ©

111. Defendants failed to take precautions against risks that arc apparez‘i";‘ o a

: B

reasonable person or business. C

(ot rosping 1 ds rvex112ke Defendants’ negligent conduct resulied in damages to the PlaintifTs.
cNenire e by Adl o s Count 6: Gross Negligence by All Defendanis ;

113.  All allegations in this petition are realleged here by reference.
114. Defendants’ actions described in Count 5 also amount to gross negligence
be.cause when viewed from Defendants’ standpoint at the time of its occurrence, the alleged acts
or omissions involve an extreme degree of risk, considering the probability and magnitude of the
~ potential harm to others. Further, Defendants had acfﬁal, subjective awareness of thnsk -
" involved, but nevertheless proceeded with conscious indifference to the rights, safety, orwelfare E
of others,
115. Defendants’ gross negligence entitles Plaintiffs to exemplary damages.
VL.  Jury Demand

116. Plaintiffs request a jury trial and tender the appropriate fee.

" VIL  Request for Disclosure

117, - Plaintiffs request that all Defendarits disclose the information or 'ﬁllatenal';‘:n G

+avdescribed in Texas Rulesof Civil Procedure 194.2 within 50 days of service of this petition. :

15
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SO b AT

of corr -

‘; - As a result of the foregoing, Plaintiffs respectfully prays for each of the following,

VILI. Relief Requested

“collectively or in the alternative:

B e 8)

.‘. . b)

Plajatitib) -
c)
&

€)

After a trial:on.the merits, the Court issue a permanent injunction prohibiting

Defendants-from further actions that cause excessive smoke and odors at the

German Pellets facility to fall upen Plaintiffs’ properties.

Actual damages, both direct and consequential, including lost profits and loss in

property value; -

Attorney’s fees and costs of court;

-“Under Texas Rlii_é of Civil Procedure 47, Plaintiffs’ damages exceed §1 mllh(m

Pre-judgment and post-judgment interest; and

Any other relief to which Plaintiffs may be entitled.

- 16

Respectfully submitted,
IRVINE & CONNER, PLLC

By_ /5/ Charles W. Irvine

Charles W. Irvine

- TBN 24055716

charles@irvineconner.com
Mary B. Conner

TBN 24050440
mary(@irvineconner.com
Kristen Schlemmer

TBN 24075029
kristen@irvineconner.com
Michael P. McEvilly

"~ TBN 24088017
‘michael@irvineconner.com -

" 4709 Austin Street

Houston, Texas 77004
713/533-1704

- 713/524-5165 (fax)




