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IN THE CIRCUIT COURT OF THE SECOND
JUDICIAL CIRCUIT IN AND FOR LEON COUNTY, FLORIDA

REHABILITATION CENTER AT
HOLLYWOOD HILLS, LLC,

Plaintiff, CASE NO. 2017 CA 001941

V.

STATE OF FLORIDA, AGENCY FOR HEALTH
CARE ADMININSTRATION,

Defendant.
/

PLAINTIFF HOLLYWOOD HILLS’
VERIFIED COMPLAINT FOR TEMPORARY
AND PERMANENT INJUNCTIVE RELIEF

Plaintiff, Rehabilitation Center at Hollywood Hills, LI.C ("Hollywood Hills"), files this
complaint for injunctive relief against Defendant, State of Florida, Agency for Health Care
Administration (“Agency” or “AHCA”) and alleges as follows:

NATURE OF CASE

1. This Circuit Court has authority to issue injunctive relief pursuant to sections
26.012(3), 120.569(n}2), and 120.60(6)(c), Florida Statutes, as well as Florida Rule of Civil
Procedure 1.610 (Injunctions). AHCA is a state agency that exceeded its statutory authority by
issuing immediate emergency orders that are devoid of required specific factual allegations setting
forth any emergency threat to public health, safety or welfare that is continuing and ongoing.

2, Hollywood Hills brings this action against AHCA seeking entry of temporary and
permanent injunctions to prevent and prohibit the enforcement of two inter-related Administrative
Orders that were improperly issued (on September 13 and 14, 2017) by AHCA in violation of

Plaintiff’s clear legal rights. The actions by AHCA have caused and will continue to cause



immediate and irreparable harm to Hollywood Hills, in violation of clear legal rights, for which
there is no adequate remedy at law. The interests of the public will be served by entry of an
injunction preventing enforcement of the illegal and improper Administrative Orders. A true and
correct copy of the Administrative Orders at issue are attached hereto as Exhibit A (Immediate
Moratorium on Admissions, Sept. 13, 2017), and Exlhibit B (Immediate [Medicaid] Suspension
Final Order, Sept. 14, 2017). The Administrative Orders may sometimes be referred to as Orders.

3. This case arises from events related to the historic and unprecedented catastrophic
damage wrought by Hurricane Irma on the State of Florida and its residents. The fur‘y of this storm
left over six Million Florida residents without electrical power for days after the initial effects of
the storm were first felt. As of this filing, many residents of the state remain without electrical
power.

4, Plaintiff, Hollywood Hills, is a licensed nursing home provider in Florida operating
as a 152-bed skilled nursing facility located in Broward County, Florida.

5. Hollywood Hills is devastated by the lives lost during this unparalleled Florida
hurricane and has sent ifs thoughts and prayers to the families who have suffered and its staff who
did their best to provide care to its residents.

6. Through the two Administrative Orders at issue, AHCA seeks to essentially shut
down Hollywood Hills’ nursing home operations by (a) immediately suspending Hollywood Hills’
participation in the state Medicaid program which provides reimbursement for nursing home
services to qualified low income residents, and (b) imposing an immediate moratorium on

admissions to the nursing home.



7. These actions by AHCA do not meet the essential requirements of law for entry of
immediate emergency orders by a state agency because the Administrative Orders are completely
devoid of any factual allegations, and as stated, lack the required specificity and particularity, as
to any improper conduct or wrongdoing on the part of Hollywood Hills. Instead, the
Administrative Orders rely upon innuendo, implied speculation and conjecture to conclude that
the deaths of eight residents of the nursing home must have been caused by some unstated improper
care or inappropriate action by the nursing home operator. The Administrative Orders do not
provide any factual basis whatsoever or cite to even a single alleged deficiency or violation of any
rule, regulation or requirement of nursing home providers as to hurricane preparedness, hurricane
evacuations or response actions, or standard of care for residents.

8. The Administrative Orders recite nothing more than Hollywood Hills, like most
residents of Florida, lost electrical power for air conditioning to the building (but, otherwise
maintained all other electrical power) during a severe natural disaster and that eight (8) nursing
home residents “ultimately expired.” The Administrative Orders do not state that the resident
deaths were caused by the loss of central air conditioning (since the nursing home at all times
utilized portable spot air conditioners) or by any other improper conduct within the control of

Hollywood Hills; the Administrative Orders do not state where the residents “ultimately expired”

(under care of the nursing home or elsewhere after evacuationl); and the Administrative Orders

do not provide any further specific factual information to justify the actions taken by AHCA in

1See, e.g., attached Exhibit C, Affidavit of Dr. David Goldberg, indicating that for example, “the trauma of
transferring residents, including leaving residents outdoors for extended periods of time, can cause or contribute to
the residents” worsening of medical conditions and death,”



immediately suspending Hollywood Hills from the Medicaid program and imposing the immediate
moratorium on current and future admissions.

9. AHCA imposed these actions immediately without advance notice or opportunity
for Hollywood Hills to be heard, notwithstanding that severe and potentially devastating sanctions
are imposed.

10.  There is no longer any emergency condition at the nursing home specifically or in
the state of Florida generally. The Hurricane has passed, and all electrical power for central air
conditioning to Hollywood Hills was fully restored prior to eniry of the Administrative Orders at
issue. Thus, the administrative actions are not seeking to prevent future harm, but rather are being
used as a means to impose sanctions for perceived (and unstated) past violations without affording
Hoilywood Hills the right to a fair hearing before such sanctions are imposed.

11.  For the reasons set forth in this Complaint, an injunction should be issued to
preclude enforcement of the two improperly issued Administrative Orders. AHCA has pointed to
the tragedy of eight (8) resident deaths to justify its actions, The loss of life during a natural
disaster is certainly a tragic occurrence. However, such tragedy does not relieve AHCA from its

duty to comply with essential requirements of law.

SUMMARY OF LAW AS TO IMMEDIATE FINAL ORDERS

12.  Issuance of emergency final orders by state agencies is generally governed by
section 120.569(2)(n} Florida Statutes, which provides:

If an agency head finds that an immediate danger to the public
health, safety, or welfare requires an immediate final order, it shall
recite with particularity the facts undetlying such finding in the

final order, which shall be appealable or enjoinable from the date

rendered.

(Emphasis added.)



13, Additionally, as to actions taken in relation to a state licensee, including health

facility licenses, section 120,60, provides:

(6) Ifthe agency finds that immediate serious danger to the public
health, safety, or welfare requires emergency suspension,
restriction, or limitation of a license, the agency may take such
action by any procedure that is fair under the circumstances if:

(a) The procedure provides at least the same procedural protection
as is given by other statutes, the State Constitution, or the United
States Constitution;

(b) The agency takes only that action necessary to protect the
public interest under the emergency procedure; and

(¢) The agency states in writing at the time of, or prior to, its action
the specific facts and reasons for finding an immediate danger to the
public health, safety, or welfare and its reasons for concluding that
the procedure used is fair under the circumstances. The agency’s
findings of immediate danger, necessity, and procedural fairness are
judicially reviewable. Summary suspension, restriction, or
limitation may be ordered, but a suspension or revocation
proceeding pursuant to ss. 120.569 and 120.57 shall also be
promptly instituted and acted upon.

(Emphasis added.)

14, The applicable standard of review for immediate emergency orders is whether, on
its face, the order sufficiently states particularized facts showing an immediate danger to the public

welfare.” Robin Hood Group, Inc. v. Florida Office of Insurance Regulation, 885 So. 2d 393, 396

(Fla. 4" DCA 2004). See also Broyles v. Department of Health, 776 So. 2d 340 (Fla. 1% DCA

2001).

15. Florida courts have kept agencies from abusing the imposition of emergency

moratoriums where immediacy of public harm is lacking. See, e.g., Henson v. Department of

Health, 922 So. 2d 376 (Fla. 1 DCA 2006) (department’s emergency order suspending doctor’s

license to practice osteopathic medicine quashed as broader than necessary to protect the public



and order could have been narrowly tailored to prevent narcotics prescriptions until administrative

proceeding had been completed); Cunningham v. AHCA, 677 So. 2d 61 (Fla. 1% DCA 1996)

(emergency suspension of psychiatrist’s license was too broad in that it could be more narrowly
tailored to the specific treatment of prescribing narcotics and treating only the three patients

allegedly harmed by doctor’s actions); Duabe v. Department of Health, 897 So. 2d 493, 495 (Fla.

1 DCA 2005) (emergency order to suspend petitioner’s license before administrative complaint
was issued was unnecessary where petitioner stopped using the unapproved product on patients
and destroyed his remaining supply before the emergency order was issued).

16. In this case, AHCA offers no explanation for the blanket “shut down” of operations,
and why a less drastic measure would be insufficient to protect the public, if any measure is needed
at all, other than a routine investigation to determine what measures, if any, could have been taken
under the unprecedented environmental conditions which occurred state-wide post Hurricane Irma.

17. AHCA’s required recitation of the specific particularized facts and reasons for
finding immediate serious harm to the public, and the consequent necessity for the Emergency
Orders, are totally lacking. The stated facts must be more than a general, conclusory prediction of

harm. White Construction Co., Inc. v. State, Department of Transportation, 651 So. 2d 1302 (Fla.

Ist DCA 1995). The existence of a genuine emergency must be made within the four corners of

the agency’s order. Id. Furthermore, even a showing of a licensee’s propensity to commit future

violations (not present here) is not enough. Witmer v. Department of Business and Professional
Regulation, 631 So. 2d 338 (Fla. 4th DCA 1994). There must be sufficient specific and

particularized facts stated that demonstrate an immediate ongoing danger to the public. Id. at 341,



18. In St. Michael’s Academy, Inc, v. State, Department of Children and Families, 965

So. 2d 169 (Fia. 3rd DCA 2007), the court rejected the necessity of a moratorium issued by the
Department of Children and Families because the facts alleged in the emergency order did not
establish an immediate serious dahger to the public health, safety or welfare. Id. at 170. The
department aileged four separate incidents to support its moratorium: first, a child walked away
from the facility, into a street, unsupervised; second, the facility did not have adequate personnel

records; third, a child was bitten and injured by another child; and fourth, the facility failed to have
a credentialed director on site. Id. at 171. In its analysis, the court ruled that the moratorium must
present facts that the complained of conduct was likely to continue, the order was necessary to
stop the emergency, and the order was sufficiently narrowly tailor_ed to be fair. Id. at 172, citing

Bio-Med Plus, Inc. v. Department of Health, 915 So. 2d 669 (Fla. 1st DCA 2005). The court

concluded that the facts alleged by the department did not identify particularized facts
demonstrating an immediate danger and are merely speculative as to general future harm to the
children at St. Michael’s. Id. at 172-173.

19. As to the Medicaid suspension Order, section 409.913(15)p), Florida Statutes
provides for specific standards for Medicaid immediate suspension actions and provides that such
action can be taken if “The agency has received reliable information of patient abuse or neglect
or of any act prohibited by section 409.920.” Moreover, section 409,913(16), Florida Statutes
further specifies that any such immediate suspension must be followed by an emergency final order
that is issued in accordance with the requirements of section 120.569(2)(n), Florida Statutes
discussed above, which mandates that the agency order recite with particularity the facts upon

which the need for an immediate emergency order is based.



20.  Each emergency order must demonstrate or explain why the complained-of conduct
is likely to continue. Such emergency orders cannot be used to punish past behavior, Unless the
harmful conduct in question is likely to continue, an agency must forego an emergency order and

initiate a Chapter 120 administrative proceeding. See, e.g., Daube, 897 So. 2d at 495; Bio-Med,

915 So. 2d at 673; and Crudele v. Nelson, 698 So. 2d 879, 880 (Fla. 1 DCA 1997).

THE ORDERS ARE INVALID DUE TO LACK OF REQUIRED

SPECIFICITY AND PARTICULARITY AND LACK OF ANY IDENTIFIED
IMMEDIATE AND CONTINUING THREAT TO PUBLIC SAFETY

21, The Administrative Orders at issue lack any specificity or particularity as to the
alleged emergency condition purportedly being addressed by entry of the orders. These Orders
are remarkable in the lack of any specific factual information to support the existence of any
emergency situation or ongoing threat to public health safety or welfare or any facts to support
entry of an immediate order without opportunity for a normal administrative hearing process prior
to entering the order. Notably, the Administrative Orders do not state:

a.  any specific rule, regulation or policy with regard to hurricane preparedness,
hurricane or disaster planning, or evacuation protocols that were violated by

Hollywood Hills;

b.  any specific act of patient “abuse or neglect” that is alleged to have occurred
to justify the immediate suspension of Medicaid participation;

c.  whether Hollywood Hills had in place a hurricane preparedness and
comprehensive emergency management plan that was reviewed and approved by
AHCA and Department of Health, County Emergency Management officials.

d.  whether Hollywood Hills took timely and appropriate actions to notify all
appropriate agencies of the loss of power for the air conditioning system at the facility;

e.  whether there was any evidence of excessive heat or high temperature in the
Hollywood Hills building at any time;



f.  whether the medical conditions of any resident that suffered cardiac or
respiratory conditions had any causal relationship or nexus to temperature in the

building or instead was unrelated to the temperature in the buiidingzg

g.  whether any resident deaths that occurred would have occurred even in the
absence of any hurricane or loss of power—such as terminally ill hospice patients or
patients who had signed authorization for a “Do Not Resuscitate” order due to the
patient’s existing medical conditions and the desire that the patient not be resuscitated
in the event of cardiac or respiratory distress.

h.  whether any resident deaths may have resulted from “transfer trauma”
which is a well-documented and recognized medical condition for elderly patients who
are abruptly transferred to a new medical facility3;

i, whether the actions of EMS or the hospital caused or contributed to the
death of any of the residents who “ultimately expired;”

j. whether residents identified in the Orders as having “ultimately expired”
were located at Hollywood Hills or at another facility at the time that they suffered
distress and expired;

k. whether actions of Hollywood Hills caused or contributed in any way to the
death of the residents at issue;

L. whether it was reasonably foresecable that any act or failure to act by
Hollywood Hills would cause the deaths at issue;

m. whether power for air conditioning had already been restored at the
Hollywood Hills facility at the time the two Administrative Orders were entered;

n.  the existence of any continuing emergency conditions at the Hollywood
Hills facility at the time the Administrative Orders were entered.

2@ footnote I, supra, and Dr. Goldberg’s Affidavit, Exiiibit C attached.

3@ footnote 1, supra.



22.  The Administrative Orders are so lacking in detail or specificity that it is impossible
to determine what alleged conduct of Hollywood Hills is alleged to have created an immediate and
imminent threat to public safety and what the current conditions arc at Hollywood Hilis that
warrant the immediate actions being taken.

23.  Although no specific or particular facts are offered, the emergency Orders appear
to be premised upon the implied notion or innuendo that an immediate threat to public safety and
welfare exists because: a) Hollywood Hills does not have an emergency generator capable of
providing alternate air conditioning (“AC”) power in the event of a hurricane, and/or; b)
Hollywood Hills has an inadequate hurricane preparedness plan because it did not require
immediate evacuation of patients to the nearby hospital (Memorial Regional) upon the loss of
electrical power for the AC unit. Neither of these innuendos are sufficient to support entry of an
emergency order which effectively shuts down the operation of the nursing home (even if such
facts had been clearly stated in the Administrative Orders).

24, Asto lack of generator backup to run an AC, it is beyond reasonable dispute that
such backup is not presently a requirement for any nursing home in Florida. In fact, such
requirement was considered but rejected by the Legislature in the past. In the wake of Hurricane
Irma it has now been proposed by Governor Scott and AHHCA and DOH that emergency generator
power should be a state policy and such is being implemented in a general emergency rule to apply
to all nursing homes in the state. However, Hollywood Hills is currently in no different position
than any other nursing home in the state with respect to the requirement of emergency generator
power for central AC units. Put simply, the lack of an emergency generator backup is the current

norm in nursing homes throughout the state and does not constitute an emergency crisis for

10



Hollywood Hills that differs from any other nursing home in Florida that is compliant with current
statutes and rules. |

25, As to evacuation of residents to a nearby hospital in the event of the loss of AC
power, there is no such requirement in any rule, regulation or policy and in fact such evacuation
of nursing home residents would be contrary to the approved Hollywood Hills hutricane
preparedness plan, and contrary to the general requirement that hospitals be available in a reserve
capacity in a natural disaster for those patients who have acute and critical care medical needs. At
all times, Hollywood Hills acted in accordance with its emergency preparedness plan approved by
AHCA and DOH, and in accordance with the multiple assurances to its staff from FPL, AHCA
and the Governor’s Office that power for the AC unit would be timely restored.

26.  As of the time the Administrative Orders were issued, there is no dispute that all
electrical power, including power for AC, had been already restored to the buiiding. The issuance
of the Administrative Orders therefore cannot be justified by the lack of AC during the hurricane

disaster, as that emergency had passed prior to entry of the Administrative Orders.

ADDITIONAL FACT ALLEGATIONS SUPPORTING INJUNCTIVE RELIEF

27.  Hollywood Hills is licensed by AHCA to operate a 152-bed skilled nursing facility
located at 1200 North 35th Avenue, Hollywood, Broward County, Florida.

28.  In accordance with state licensure rules, Hollywood Hills has developed a written
comprehensive emergency management plan with protocols to be implemented during natural
disasters such as hurricanes.

29.  Hollywood Hills Emergency Management Plan is reviewed and approved by the
local Emergency Management Division in Broward County and is annually tested in accordance

with the requirements of Rule 59A-4.126, Florida Administrative Code. Hollywood Hills

11



Emergency Management Plan in use during the subject hurricane was reviewed, approved, and
compliant,

30. At all times during the approach of the storm and throughout the impact of
Hurricane Irma, Hollywood Hills acted in accordance with its approved comprehensive emergency
management plan. The following is a time-line summary of events and actions taken by Hollywood
Hills to protect the safety of its residents,

September 5-9, 2017 (The Storm’s Approacl)

a. At least as of September 5, 2017, Miami Dade and Broward Counties were
shown by National Iurricane Forecasts to be within the cone of potential landfall
impact of the approaching hurricane. Hollywood Hills made arrangements per its
comprchensive management plan for potential evacuation of all residents and
monitored the approaching storm continuously. No mandatory evacuation was ever
issued for the area where the facility is located.

b.  On or about Wednesday September 6, 2017, the National Hurricane Center
moved the projected landfall of the eye of Hurricane Irma further west with a projected
landfall to occur along the southwest Florida coast. Hollywood Hills continued to
monitor the storm closely and followed the directives of state and local officials as to
hurricane preparation,

c.  On Saturday, September 9, 2017, Miami Dade and Broward Counties began
to feel the effects of the approaching storm

Sunday, September 10, 2017

d.  On Sunday, September 10, 2017, the facility experienced some power
outages. The building has two Florida Power and Light (“FPL”) transformers that
provide the building with electrical power. One transformer, with a dedicated power
line, powers the life safety systems and all of the electricity, except for the central air
conditioning (“AC™) chiller (“Power Only Line”). The second transformer, with its
own dedicated power line, only powers the AC chiller (“AC Only Line”). At
approximately 3:00 pm the Power Only Line flickered but immediately came back
online. The AC Only Line went down and did not return, leaving the facility with
power, but no central air conditioning.

¢.  At3:49 pm on Sunday September 10, 2017, Hollywood Hills® administrator
placed an online work order to FPL. A ticket number was created by FPL to track the
progress of the request to restore power for the air conditioning system. The emergency
protocol for loss of power to the air conditioning unit was put in place and followed by

12



Hollywood Hills administration and staff. To augment the emergency preparedness
plan previously approved by AHCA, the facility put in place eight “spot coolers” that
were distributed evenly on the first and second floors of the building. Additionally,
fans were purchased and placed throughout the facility.

Monday, September 11, 2017

f.  In the afternoon of Monday, September 11, 2017, FPL, had not showed up
to resolve the issue. The facility had staff shift changes and residents were constantly
monitored on the 11:00 am and 3:00 pm shifts.

g OnMonday at 5:34 pm, Natasha Anderson, a representative of the facility,
contacted Governor Scott’s cell phone number 239-451-0450 that was provided by
Governor Scott during the Emergency Hurricane daily calls that he facilitated for
Hospitals, Nursing Homes and ALFs, Ms. Anderson left a message informing she was
calling on behalf of Hollywood Hills. In the message to the Governor she stated that
the AC transformer located on the FPL pole for the facility was tripped during the
Hurricane and the facility needed immediate assistance to reset it. Ms. Anderson also
contacted the Emergency Line 1-800-342-3557 to report the problem with the air
conditioning transformer being out of service. At this time, the representative gave her
an emergency Tallahassee number to call to report the problem. Ms. Anderson
immediately contacted the number provided -- 850-815-4925 -- and spoke to the person
who answered the phone (first name Jorge). She explained the situation to Jorge and
expressed that Hollywood Hills needed to be made priority as the building included a
Hospital and Nursing Home with over 152 patients (elderly on oxygen, adult mental
health and adolescent mental health), He informed her that this matter would be
escalated as a high priority. She informed him that Hollywood Hills had already
contacted FPL and that the work order number was #4301.

h. Also on Monday, September 11, 2017 at 6:57 pm, Ms. Anderson called
Jorge back at 850-815-4925 to see if he had any new updates. He informed her that
there were no new updates but reassured her that this matter had been reported and was
escalated as a high priority and that he would continue to follow up on it. Hollywood
Hills representatives also had earlier contacted FPL and were again told electrical
power would be restored by FPL on this afternoon. FPL never showed to restore power
that day.

i After FPL failed to come on site to restore power on Monday (September
11), Natasha Anderson received a call at 7:29 p.m. from the emergency center in
Tallahassee 850-245-4444 assuring and informing her that they were working on the
emergency. At this time, she provided more information on the census in the building
and was informed that she would be provided with another update shortly. At 9:24 pm
Natasha Anderson contacted the emergency line 850-245-4882 again, to inform that
the facility had not yet received any update. At 9:57 pm Ms. Anderson received a call
from the emergency line 850-544-1457 informing that they were still working on the

13



request for restoration of power but had no new updates to provide. She expressed
once again the urgency of getting FPL to come reset the AC Chiller transformer.

j.  Throughout the time of seeking assistance from the Governor’s Office, the
Emergency Response Center, and FPL, Hollywood Hills used the spot coolers and fans
to help ensure the building was still cool and to maintain appropriate temperatures, so
that at no point were patients at risk,

Tuesday, September 12, 2017

k. At 9:58 am, Natasha Anderson again contacted the Tallahassee Emergency
number 850-245-4882 to inquire if there were any updates as the problem had not been
resolved. She was informed that there were many hospitals and healthcare facilities
with FPL problems due to the hurricane such as Broward Health System and Memorial
Healthcare and that all were waiting to get issues resolved. She stated that she
understood but really just wanted to make sure that Hollywood Hills was also made a
priority since it provided care to frail elderly patients. Ms. Anderson, immediately after
the above call, contacted Governor Scott’s cell phone contact number -- 239-451-0450
-- and left a message informing that this was her second time calling his cell number to

report an emergency because the issue still had not been resolved. She left the facility
information and populations served on the voicemail. At 12:41 pm Ms. Anderson again
called Governor Scott’s cell number-- 239-451-0450-- to inform that the facility had
yet to receive help from FPL,

L. At 12:53 pm on Tuesday (September 12), Hollywood Hills contacted
Memorial Regional Hospital’s Engineering Administrator in charge and inquired
whether the hospital had any additional spot coolers that Hollywood Hills could borrow

to help keep the facility temperature maintained. These spot coolers were received at
3:15 pm and went to the behavioral hospital within the Hollywood Hills building since
that was identified as the area most in need. At 1:18 pm Hollywood IHills
administration contacted the Broward Coalition for assistance and the coalition offered
to send a mass email to all members to see if there were additional coolers that could
be provided. An email was sent at 1:21 pm. This was done to secure back up coolers
in case the existing ones failed, since FPL still was not fixing the problem.

m. At 4:41 pm on Tuesday Natasha Anderson received a call from “Susan”
from AHCA on behalf of the emergency operation center to get update information on
facilities for the Florida Health System. She informed Susan that the psychiatric
hospital located in the same building as the nursing home has stopped receiving patients
as of September 12 at 10:00 am due to the one AC transformer being out of service for
~ 50 long. She informed Susan of all efforts and everyone that had been contacted to
have the AC transformer repaired for the building. Susan requested the FPI, account
number for the facility. She conferenced into the call James Williams, Director of
Engineering and he provided Susan with ALL account numbers for the facility and also

14



the FPL work orders, Susan informed Ms. Anderson that she would note same and
inform that Hollywood Hills still needed assistance.

n.  During the above time-period, there were at least documented 13
documented calls to FPL. These do not include other multiple additional calls to FPL
from family members of patients at the nursing home.

o.  During this Monday and Tuesday time-period there were 4 calls to
Governor Scott’s cell phone number.

p.  Throughout the time-period following the storm, Hollywood Hills staff took
all reasonable steps to have the AC transformer repaired and the facility was assured
multiple times by FPL, by AHCA, and by the Governor’s Office that the matter was a
high priority and would be resolved.

q.  According to an article published on September 15 in the New York Times,
and unbeknownst to Hollywood Hills throughout the efforts to restore AC power to its
facility, FPL did not consider nursing homes to be among the highest priority list for
restoring power and that its decision to treat nursing homes as “less than critical” was
made in coordination with county officials and a “guidance document.” Broward
County claims that it had asked the power company to escalate Hollywood Hills on its
priority list after the county’s emergency operations center received a call from the
nursing home on Tuesday morning. The Broward mayor, Barbara Sharief, asked
executives from the power company to consider all the nursing homes and senior
communities in the “critical” category, but was told there were too many to do so.

r. On Tuesday evening (September 12) Jorge Carballo, the facility
Administrator, rounded on all patients at the nursing home between 7:00 pm and 11:00
pm. All seemed comfortable and no issues were identified. Dr. Brian Abraham’s
physician assistant, Brian James, also made rounds in the evening from 6:00 to 9:30
pm. Dr. Evancho had earlier made rounds in the mid-morning and Dr. Cadogan from
Humana Health Plan rounded from 3:00 to 4:00 pm. None of these health care
professionals reported any patients or residents being in distress or having any
significant problems.

Wednesday, September 13, 2017

s.  On Wednesday (September 13), at approximately 2:55 am, patient #1
expired while on hospice crisis care. At approximately 3:00 am, 911 rescue was called
for a patient #2 that had tachycardia. The patient was stabilized by nursing staff and
was transferred by EMS to the hospital for further evaluation. At approximately 4:00
am, 911 was called for a third patient #3 for respiratory distress. The patient was
stabilized in the facility and transferred to the hospital by 911 rescue. At approximately
4:20 am, 911 rescue was again called for a patient #4 for cardiac arrest. Resuscitative
measures were provided by the staff, but were not successful and the patient was
pronounced dead at the nursing home by 911 rescue. NN rcsponsc team was
still in the building a fifth patient #5 had a cardiac arrest; however, since the patient

15



had a DNR (Do not Resuscitate) order on file, the 911 response team did not resuscitate
and the patient was pronounced dead. While the 911 response team was still in the
building another patient #6 had a cardiac arrest, and the 911 resuscitated the patient but
the patient died. Patient #7 was transferred to the hospital via 911 due to respiratory
distress. Patient #8, heart disease, was also transferred to the hospital.

t.  Atapproximately 6:00 am, a Nursing assistant called Maria Castro, Director
of Nurses, and informed her of the incidents. Maria Castro recommended to move
patients from the second floor to the first floor after staff members informed her that
the first floor was cooler. Maria Castro immediately called Jorge Carballo, facility
administrator, and informed him of the incidents. He responded that he will
immediately go the facility to determine what next steps to take for the protection of
the residents. Mr. Carballo then received a call from Sargent Hubert from the
Hollywood police advising him to come in to the facility. At 6:30 to 6:45 am Maria
Castro arrived at the facility and observed that an evacuation was taking place by the
chief of the fire department. He told her they were evacuating all patients to the
hospital,

u.  All patients were evacuated from the facility to multiple hospitals on
Wednesday morning. Hollywood Hills followed its approved emergency plan and
evacuation protocols and fully cooperated in the evacuation.

v.  The evacuation was conducted by EMS and Memorial Hospital and was not
under the direction of Hollywood Hills. Upon information and belief, some patients
may have been left outside, including in the sun, for close to an hour.

w.  Shortly after the evacuation, FPL {inally showed up and reset the switch for
the AC Only Line in a fifteen-minute procedure and air conditioning was restored to
the Hollywood Hills building. After the switch was reset by FPL, the AC for the
building was fully restored and in full working order.

x.  Thus, prior to entry of the Administrative Orders at issue, all power was
restored and AC was fully operational at the facility.

y.  After the above events, an Agency representative was quoted as stating that
“. .. this facility is located across the street from one of Florida’s largest hospitals,
which never lost power and had fully operating facilities.” However, evacuation to that
hospital was not appropriate including for the following reasons. Hollywood Hills has
an emergency plan as approved by Broward County under which there is a mutual aid
agreement with Marrinson Senior Care Residence. A hospital is not a designated
receiving facility under the emergency plan/agreement, and the hospital’s
responsibility and mission is to save its beds for critical acute care patients. Evacuating
to the nearby hospital (Memorial) would have been contrary to this emergency plan
and agreement as approved. So instead, Hollywood Hills continued operational under
its emergency preparedness plan. Personnel properly called 911 when a patient
exhibited symptoms that required a higher level of care, and not before. Hollywood

16



Hills staff were continuously told to keep residents in place and that help was on the
way and they were told fo call 911 if anyone became distressed.

COUNT I of I - INJUNCTIVE RELIEF

31.  Plaintiff Hollywood Hills repeats and realleges the facts and allegations above as if
fully set forth herein.

32.  Asdetailed above, the Administrative Orders in question are illegal and improper
including due to the lack of required particularity and specificity, and the wholesale failure to
identify an immediate continuing threat to the public safety or welfare,

33.  In essence, AHCA is seeking to punish Hollywood Hills for perceived and
unarticulated deficiencies or failures during the Hurricane Irma disaster. Yet AHCA’s
Administrative Orders identify no specific violation of a rule, regulation, policy or procedure, nor
any specific ongoing threat. The Agency’s actions are strictly punitive actions for unstated past
perceived violations while foregoing required due process protection. The sanctions are effective
immediately and unless enjoined are ongoing and continuing.

The Elements for A Temporary Injunction Order Are Met

34.  The purpose of a temporary injunction is to maintain the “status quo” pending the

determination of a case on the merits. Smith v. Housing Authority, 2 So. 2d 880, 881 (Fla. 1941)

(en banc), The test in determining whether a Plaintiff is entitled to a temporary injunction under
Florida law is as follows: (1) a substantial likelihood of success on the merits; (2) lack of an
adequatc remedy at law; (3) hreparable harm absent the entry of an injunction; and (4) the

injunctive relief will serve the public interest. Liberty Counsel v. Fla. Bar Bd. of Governors, 12

So. 3d 183, 186 n.7 (Fla. 2009) (quoting Reform Party of Fla. v. Black, 885 So. 2d 303, 305 (¥la.

2004)); see also St. John’s Inv. Mgmt. Co. v. Albaneze, 22 So. 3d 728, 731 (Fla. 1st DCA 2009).
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Substantial Likelihood of Success on the Merits

35. AHCA’s Administrative Orders are improper because they are totally lacking in
specificity, fail to identify any immediate threat of harm, and do not begin to meet the requirements
for such orders including the requirements of sections 120.569(2)}(n) and 120.60(6), Florida
Statutes and underlying case law requirements.

36.  There simply is no emergency condition identified in the Administrative Orders.
The hurricane emergency has passed. The loss of electrical power for the central air conditioning
system is over and power to it has been restored.

37.  In sum, the Administrative Orders are illegal, improper, and in clear violation of
the requirements and Plaintiff’s due process rights. Hollywood Hilis thus has a clear legal right to
injunctive relief and a strong likelihood of success on the merits of the issues raised in this
Complaint. The Agency has acted without the required specificity and so must be enjoined in order
to maintain the status quo and allow Hollywood Hills to continue operating at {east until the
Agency has provided Hollywood Hills due process, a point of entry, and a full and fair opportunity
to challenge the Agency’s intended actions in a formal administrative evidentiary proceeding.

Lack of Adeguate Remedy at Law

38.  The actions of the Agency have illegally and improperly immediately prohibited
the admission of any existing residents or future residents to the facility, and if allowed to continue
will in effect result in the closure of the facility -- all without any opportunity to investigate the
true facts and have a fair hearing prior to these punitive sanctions being imposed.

39.  There is simply no adequate remedy at law available to Hollywood Hills other than
injunctive relief. There is no action or remedy at law that would remedy the situation or

compensate Hollywood Hilis for its ongoing damages (financial, reputation and otherwise) due to
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these wrongful and immediate Administrative Orders. Nor is there any action at law that would
prevent or remedy the resulting impact on the community and patients (current and future) due to
any temporary or permanent closure of Hollywood Hills.
40.  Thus, the only recourse for Hollywood Hills is to seek injunctive relief from the
cireuit court to enjoin the Administrative Orders until AHCA provides Hollywood Hills its due
process and the required formal administrative proceedings in challenging AHCA’s actions and
the Administrative Orders.
41. Courts are provided broad discretion in granting injunctions where there is evidence

that potential business loss is of a “continuing nature.” U.S. 1 Office Corp. v. Falls Home

Furnishings, Inc., 655 So. 2d 209 (Fla. 3 DCA 1995), quoting Fontainebleau Hotel Corp. v.

Kaplan, 108 So. 2d 503, 505 (Fla. 3d DCA 1959) (continued destruction of business would be
difficult to calculate as harm was ongoing and, therefore, temporary injunction is proper).

Irreparable Harm

42.  Without temporary injunctive relief, Hollywood Hills will be irreparably harmed
by the improper Administrative Orders. Both Administrative Orders -- the moratorium on
admissions and the Medicaid suspension -~ have and will continue to cause a severe and material
financial injury to Hollywood Hills as well as increase the difficulty and expense of ensuring
quality care for patients and important services to the community, Time is of the essence and
without a prompt injunctive order, Hollywood Hills will be forced to close.

43.  With the stroke of a pen, AHCA has effectively shut down Hollywood Hills as a
nursing home provider in Broward County. These illegal and improper Administrative Orders

took effect immediately and without any opportunity for the facility to defend itself against
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unfounded allegations. These unauthorized actions will effectively deny Hollywood Hills its due
process rights to challenge AHCA in the appropriate forum on the merits.

44.  The ongoing harm to Hollywood Hills includes: (1) economic harm due to the
moratorium on patient admissions and due to the Medicaid suspension, both of which severely
impact Hollywood Hills and its ability to care for patients in the community; (2) inability to
maintain and hire qualified key staff; (3) a resultant decrease in the quality of care and services
based on the foregoing; and (4) prevents those residents who desire to do so, from returning to the
facility.

45.  When business harm and other types of harm are of a continuing nature, as is the

casc here, the indicia of irreparable harm is satisfied. See, e.g., U.S. 1 Office Corp. v. Falls Home

Furnishings, Inc., 655 So. 2d 209 (Fla. 3 DCA 1995); Fontainebleau Hotel Corp. V. Kaplan, 108

So.2d 503, 505 (Fla. 3d DCA 1959).

Temporary Injunctive Relief Will Serve the Public Interest

46.  Granting an injunction in this matter will also serve the public interest in at least
two ways.

47.  First, the injunction will preserve the defined judicial process set forth pursuant to
the Administrative Procedures Act in in Chapter 120, Florida Statutes, which require fairness, due
process, specific charges, and opportunity for formal administrative evidentiary hearings prior to
any final agency action.

48.  Second, the injunction will preserve the ability of Hollywood Hills 1o serve and
provide needed quality nursing home care to the community and including to elderly low-income
patients, as well as to the many residents who wish to return to the facility now that Hurricane Irma

has passed.
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RELIEF REQUESTED

49.  For all of the foregoing reasons, Plaintiff Hollywood Hills requests this Court to

enter appropriate orders:
a.  Granting a temporary injunction enjoining the Agency from enforcing the
Administrative Orders attached hereto as Exhibits A and B unless and until the

Agency first provides specific notice and the opportunity for a fair hearing on all
facts.

b, After an evidentiary hearing, granting a similar permanent injunction; and
¢.  Granting such other relief as the Coust deems just and proper.
Dated this 19th day of September 2017,
Respectfully submitted,

S/ GEOFFREY D. SMITH

GEOFFREY D. SMITH

Florida Bar Number: 499250
TIMOTHY B. ELLIOTT

Florida Bar Number: 210536

SMITH & ASSOCIATES

3301 Thomasviile Road, Suite 201
Tallahassee, Florida 32308
850-297-2006 (O); 850-297-2009 (Fax)
geoffi@smithlawtih.com
tim{@smithlawtlh.com

Counsel for Plaintiff, Hollywood Hills
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AFFIDAVIT AND VERIFICATION (BY NATASHA ANDERSON)

I, Natasha Anderson, CEO of Larkin Behavioral Health Services, LLC, hereby swear and
affirm that the factual representations set forth in the attached Complaint for Temporary and
Permanent Injunctive Relief are true and accurate based upon my personal knowledge and to the

best of my knowledge and believe.

STATE OF FLORIDA
COUNTY OF BROWARD

BEFORE ME, the undersigned authority, personally appeared Natasha Anderson, CEO of
Larkin Behavioral Health Services, LLC, who is { ] personally known to me, or ¢} who has

produced Pnve Licenge as identification, and who after being duly sworn, deposed and states that
he is an authorized representative of said corporation and states that the information in the

foregoing document is true and correct to the best of his knowledge.

Sworn to and subscribed before me this (A day of Seplembar ,2017.

Raul Romero
Commission # GGOA5340
Expires: Decernber 16, 2020

”%gﬁ S Bonded thry Aaron Nolary
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EXHIBITA



Pl
STATE OF FLORIDA poelio ) poi
AGENCY FOR HEALTH CARE ADMINISTRATION " * V™
. W SEP 13 P b 5
STATE OF FLORIDA, AGENCY FOR

HEALTH CARE ADMINISTRATION,

Petitioner,
VS, AHCA NO. 2017010404
License No. 1238096
REHABILITTION CENTER AT HOLLYWOQD File No. 100611
HILLS, LLC, Provider Type: Nursing Home
Respondent.

/

IMMEDIATE MORATORIUM ON ADMISSIONS

THIS CAUSE came before the Secretary of the Agency for Health Care Administration,

or his duly appointed designee, who after careful review of the record and being otherwise fully
advised, finds and conclndes as follows:

THE PARTIES

1 The Agency for Health Care Administration (hereinafter “the Agency™), is the

licensure and regulalory authority that oversees nursing homes in Florida and enforces the

applicable state statutes and rules govetning nursing homes. Chs. 408, Part I, and 400, Part 1,

Fla. Stat. (2017), Ch. 59A-4, Fla. Admin. Code. As part of its statutory oversight

responsibilities, the Agency has the anthority to impose emergency orders, including a limitation

of license, a moratorium on admissions and an emergency suspension order, when circumstances

dictate such action. §§ 120.60(6), 408.814, Fla. Stat. (2017),
2, The Respondent, Rehabilitation Center at Hollywood Hills, LLC (heteinafter “the
Respondent”), was issued a license by the Agency (License Number 1238096) to operate a

nursing home (hereinafier “the Facility”) located at 1200 Noxth 35% Avenue, Hollywood, Florida



33021, 'The licensed capacity of the Facility is one hundred fifty-two (152) residents,

3. As the holder of such a license, the Respondent is a licensee. “Licenses” means
“an individual, corporation, partnership, firm, association, or governmental entily, that is issued a
perinit, registration, certificate, or license by the Apency.” § 408.803(9), Fla. Stat. (2017), “The
licensce is [egaily responsible for all aspects of the provider operation.” § 408.803(9), Fla. Stat.
(2017). “Provider” means “any activily, service, agency, or facility regulated by the Agency and
listed in Section 408.802,” Florida Statutes (2017). § 408.803(11), Fla. Stat, (2017). Nursing
homes are regulated by the Agency under Chapicr 400, Pait IL, Florida Statutes (2017), and listed
in Section 408.802, Florida Statutes (2017). § 408.802(12), Fla. Stat. (2017). Nursing hoine
residents are thus clients. “Client” means “any person receiving services from a provider.” §
408.803(6), Fla. Stat, (2017). The Respondent holds itself out to the public as a nusing home
that fully complies with state laws governing such providers.

4. The current census of the Respondent as of this date is zero (0) residents.

THE AGENCY’S MORATORIUM ON ADMISSIONS AUTHORITY

5. Under Florida law, the Agency may impose an emergency suspension order or
immediate moratorium on admissions as defined in section 120.60, Florida Statutes (2017), on
any provider if the Agency determines that any condition related to the provider or licensee
presents a threat to the health, safety, or welfare of a client. § 408.814(1), Fla. Stat. (2017).

6. Under Florida law, if the Agency finds that an immediate serious danger to the
public health, safety, or welfare requires emergency suspension, restriction, or limitation of a

license, the Agency may take such action by any procedure that is fair under the circumstances.

§ 120.60(6), Fla, Stat. (2017).



LEGAL DUTIES OF A NURSING HOME

7. Under Florida law: “Fvery licensed facility shall comply with all applicable
standards and rules of the agency and shall ... Maintain the facility premises and equipment and
conduct its operations in a safe and sanitary manner.” § 400.141(1)(h), Fla. Stat. (2017).

8. Under Florida law: “In addition to the grounds listed in part II of chapter 408, any
of the following conditions shall be grounds for action by the agency against a licensee ... (1)
An intentional or negligent act materially affecting the health or safety of residents of the
facility.” § 400.102(1), Fla. Stat. (2017).

FACTS JUSTIFYING AN IMMEDIATE MORATORIUM ON ADMISSIONS

9. On September 13, 2017, the Agency commenced a survey of the Respondent and

its Facility.
10, Based upon the above survey, the Agency makes the following findings:
a, On September 10, 2017, Respondent became aware that its air
conditioning equipment had ceased to operate effectively.
b. In addition to contacting the local electrical power provider, Respondént

situated eight (8) portable air coolers throughout the facility and equipped the

halls with fans,
c. Between 1:30 AM and 5:00 AM on September 13, 2017, several residents

suffered respiratory or cardiac distress. Eight (8) of those residents ultimately

expired.
d. Emergency personnel and law enforcement responding to these multiple

emergency medical events directed Réspondent, ag a tesult of the heat in the

building, to evacuate the second floor of the Facility.

e, Respondent ultimately evacuated the entire building,

11, In this instance, afler careful and due consideration, the Agency determines that
the practices and conditions at the Respondent’s Facility, as set forth more specifically above,
present (1) a threat to the health, safely or welfare of residents of the Facility, (2) a threat to the

health, safety or welfare of a client, (3) an immediate serious- danger {0 the public health, safety

or welfare, and (4) an inunediate or direct threat to the health, safety, or welfare of the residents



that constitutes sufficient factual and legal grounds justifying the imposition of an Immediate
Moratorium on Admissions to this nursing home.
NECESSITY FOR AN IMMEDIATE MORATORIUM ON ADMISSIONS

12.  The Agency is charged with the responsibility of enforcing the laws enacted to
protect the health, safety and welfare of residents and clients in Florida’s nursing homes. Ch.
400, Part 11, TFla. Stat, (2017), Ch. 408, Part II, Fla, Stat. (2017); Ch. 59A-4, Fla. Admin. Code.
In those instances where the health, safety or welfare of a mursing home resident is at risk, the
Agency will take prompt and appropriate actio.

13, A nursing home must ensure it maintaing facility premises and equipment and
conduct its operations in a safe and sanitary manner.” § 400.141(1)(h), Fla. Stat. (2017).
Residents of nursing homes suffer from discase or disability, are frail, elderly, or vulnerable. By
law, the Respondent has been licensed and entrusted to provide care and services fo this special
class of people, and as such, must comply with the regulations, statutes and rules that have been
enacted for the special needs of these residents.

14, Based upon the foregoing, (1) an immediate serious danger to the public health,
safety, or welfare presently exists at the Respondent’s Facility which justifies an immediate
moratorium on admissions, and (2) the present conditions related to the Respondent and its
Facility present a threat to the health, safety, or welfare of a resident, which requires an
immediate moratorium on admissions.

15, The Respondent’s deficient conduct is widespread and places all future residents
at immediate threat to their health, safety and welfare. The Respondent has demonsirated that its

" physical plant carmot currently provide an environment where residents can be provided care and

services in a safe and sanitary manner,



16.  The above-stated conditions present an immediate serious danger to public health,
safety, or welfare and coastitute a direct threal to the health, safety or welfare of residents and/or
potential residents of the Facility. No resident of a nursing home should be placed in a
hazardous environment.

17.  The Respondent’s deficient practice exist presently; have existed in the past, and
more likely than not will continue to exist if the Agency does not act promptly.

18.  An Immediate Moratorium on Admissions to this nursing home is necessary to
protect the residents from (1) the unsafe conditions and deficient practices that currently exist in
the facility, (2) being placed at risk of living in an environment ill-equipped to provide for
tesident health, safety and welfare, and (3) being placed in a nursing home where the statutory
and regulatory mechanisms enacted for their protection have been breached.

CONCLUSIONS OF LAW

19, The Agency has jurisdiction ovér the Respondent pursuant to Chapters 408, Part
11, 400, Part 11, Florida Statutes, and Chapter 59A-4, Florida Administrative Code,

20,  Based upon the above stated provisions of law and findings of fact, the Agency
concludes that: (1) an immediate serious danger (o the public health, safety, or welfare presently
exists at the Respondent’s Facility which justifies an immediate moratorium on admissions to
Respondent Facility, and (2) the present conditions rélated to the Respondent and its Facility
present a threal to the health, safety, or welfare of a resident, which requires an immediate
moratorium on admissions to the Facility.

21, Based upoﬁ the above-stated provisions of law and findings of fact, the Agency
conciudes that an Immediate Motatorium on Admissions is necessary in order to protect the

residents from (1) the unsafe conditions and deficient practices that currenily exist, (2) being



placed at risk of living in an environment ill-equipped to provide a safe and sanitary living
environment, and (3) being placed in a nursing home where the regulatory mechanisms enacted
for residents protection have been overlooked,

22.  The Respondent’s deficient practices exist presently and will more likely than not
continue to exist if the Agency does not act promptly. Such deficient practices and conditions
justify the imposition of an Immediate Moratorium on Admissions. Less restrictive actions, such
as the assessment of administrative fines, will not ensure thai future residents receive the
apptopriafe care, services, and envifonment dictated by Florida law.

23.  The emergency action taken by the Agency in this particular instance is fair under
the circumstances and the least resirictive action that the Agency could take given the set of facts
and circumstances of this particular matter. This remedy is narrowly tailored to address the
specific harm in this instance,

IT IS THEREFORE ORDERED THAT:

1. An Immediate Moratorium on Admissions is placed on Respondent’s nursing
home based upon the abave-referenced provisions of law. The Respondent shall not admit for
services any individual until such time as this Immediate Moratorium on Admissions is lifted by
the Agency in writing, |

2. This Immediate Moratorium on Admisions shall be posted and visible to the
public at the Responden(’s nursing home until the moratorium is lifled. § 408.41(4), F!a. Sta,

(2017).

3. During the Immediate Moratorium on Admisions, the Agency may repulatly

monitor the Respondent’s Facility,

4, The Agency shall promptly proceed with the filing of an administrative aclion



against the Respondent based upon the facts set out within this Order and any other facts that
may be discovered dwring the Agency’s continuing investigation. The Agency shall provide

notice to the Respondent of the right to a hearing wmder Section 120.57, Florida Statutes (2017),

when the administrative action is brought,

ORDERED in Tallahassee, Florida, this 13 day of September, 2017.

P

usﬂn ei?(m ecretary
for Care Administration

NOTICE OF RIGHT TO JUDICIAL REVIEW

This emergency order is a non-final oxder subject to facial review for legal sufficiency, See
Broyles v. State, 776 $0.2d 340 (Fla. 1st DCA 2001). Such review is comnmenced by filing a
petition for review in accordance with Florida Rules of Appellate Procedure 9.100(b) and
{(¢). See Fla. R. App. P, 9.190(b)(2). In order to be timely, the petition for review must be
filed within thirty (30) days of the rendition of this non-final emergency order.




RICK 8COTT
GOVERNOR

JUSTIN M. SENIOR
SECRETARY

DELEGATION OF AUTHORITY

To Execute
Immediate Orders of Moratorium

Ispecifically delegate the authority to execute Immediate Orders of Moratorium to Molly
McKinstry, Deputy Secretary, Health Quality Assurance or her delegate,

This delegation of authority shall be valid from the date of October 4, 2016 until revoked
by the Secretary.

? M 2/49/17

/ Justin 7 Senior, Secretary ’Daté

Facebook.com/AHCAFIsrida
Youtube.com/AHCAFlarida
Twiller,com/AHCA_FL
SlideShare.net/AHCAFIorida

2727 Mahan Drive » Mall Stop 1
Teilahasses, FL 32308
AHCA.MyFlorida.com




EXHIBIT B



STATE OF FLORIDA

AGENCY FOR HEALTH CARE ADMINISTRATION ;’“‘gﬁﬁ i‘: {j
HHOA
STATE OF FLORIDA, ABENCY CLERK
AGENCY FOR HEALTH CARE
ADMINISTRATION, il SEP 1y P oy
Petltioner, MPI Case No.: 2017-0007728
Vs, Provider No.: 015452500
: i.icense No.; 1238096
REHABILITATION CENTER AT NP No.: 1487039382
HOLLYWQOD HILLS, LLC,
Respondent.
/

IMMEDIATE SUSPENSION FINAL ORDER

THIS CAUSE is before me for issuance of an immediale Final Order, Pursuant to Sections
409.913(16)p) and 409.913(16){d), Florida Statutes (F.8.), and Rule 59G-9,070(7)p), Florida
Administrative Code (F.A.C.), the Agency shall impose a sanction of immediate suspension from
participation in the Florida Medicald program on a provider if the Agency has recelved reliable
information of patient abuse or negiect.

The Agency for Heaith Care Administration (Agency), Office of Medicaid Program Integrity
(MPI} has recelved Information of patient abuse or neglect.  Specifically, Rehabllitation Center at
Hollywood Hills, LLC’s (Respondent's) facility presents a threat fo the health, safety, or weifare of
clients, as Is further described in an Immediate Moratotium on Admissions (moratorium) dated

September 13, 2017 (Ex.1).

FINDINGS OF FACTS
1. The Respondent is a nursing home, which practices in the Siate of Florida under license

number 1238008,
2. The Respondent is an enrolled Medicald provider in the State of Florida under provider

number 015452500,

3. Betwsen 1:30 am. and 6:00 a.m., on September 13, 2017, several rosidents suffered
respiratory or cardiac distress. Eight (8) of those resldenis ultimately expirad.

4. Shottly after 4:00 a.m. on September 13, 2017, the Cily of Hollywood Police Department
and Holiywood Fire Rescue responded to a call for service at the Respondent's facllity. Several
patlents were found in varying degrees of medloal distress, three patients were found deceased, and
others were in need of immediate transport.

5. Due to the conditions of the facility, Hallywood Police Depariment and Hollywood Fire
Rescue mobilized nine (9) rescue units to evacuate all of the remaining patients.

6. Respondent's address Is 1200 North 35" Avenue, Hollywood, Florida 33021, The facility
is located directly across the strest from a hospital, located at 3501 Johnson Street, Hollywood, Florida

33021. -
7. The hospltal located at 3501 Johnson Street, Hollywood, Florida 33021, was operational

and able to receive patients,

8. On September 13, 2017, the Agency commenced a survey of the Respondent's facility.

9. The Agency determined that the practices and conditions at the Respondent's facllity
present (1} a threat to the health, safety, or welfare of residents of the facility, (2) a threat to the health
safefy, or welfare of a cllent, (3) an immediate serious danger to the public health, safety, or weifars,
and (4) an immediate or direct threat fo the health, safety, or welfare of the restdents.

10. The Agency's findings of facts as set forth in the moratorium are hersby aftached and
incorporated by reference herein; they are desmed adopted by the Agency and form the factual basis
for the determination of there being patient abuse or neglect.

11. The matter remains under active criminal Investigation.




STATE OF FLORIDA
AGENCY FOR HEALTH CARE ADMINISTRATION

CONCLUSIONS OF LAW
1. The Medlcaid Act, Title XIX of the Soclal Security Act, 42 U.8.C. § 1396, is a cooperative
federal-state program designed to allow states fo receive matching funds from the federal
government to finance necessary services to qualifled low-income individuals.
2. In each state, a “single state agency” Is responslble for administering the Medicaid

program. 42 CF.R. § 431.10.
3. In Florida, the Agency for Health Care Adminlstration (AHCA} Is designated as the single

state agency.

4, The Agency shall impose a sanction of immediate suspension from participation in the
Florida Medicald program pursuant to Section 409.913, F.S., and Rule 59G-9.070, F.A.C.

5. The Agency has authority to Issue an immadiate final order pursuant to Section 409,913,
F.8., in accordance with Section 120.589(2){n), F.S.

&, The sanction as sst forth in this Final Order is finat.

ORDER
BASED on the foregoing, it is ORDERED and ADJUDGED that the Respondent is
IMMEDIATELY SUSPENDED from participation in the Fiorida Medicaid program pursuant to Section
409.913, F.8., and Rule 59G-9.070, F.A.C. The respondent Js prohibited from performing any action
that results in a claim for payment to the Medicaid program as a result of furnishing, superviging a

person who is fumishing, or causing a person to furnish goods or services,
DONE AND ORDERED this _{4t* day of _Seplember , 2017, in Tailahassee, Florida.

........

Justin M7Seniar, Séerotary
Agency for Health' Care Administration




CERTIFICATE OF SERVICE

| HEREBY .CERTIFY that a true and correct copy of the foregoing has been setved on the above-
named persons by U.8, Mail or interoffice mail as indicated on this the ﬁé»day of _Sepftsrfe— 2017,

ﬁfﬁhaﬁl Shaop, Agency Clerk
Stiate of Flotlda
Agency for Health Care Administration
2727 Mahan Drive, Bullding #3
Tallahassee, Florida 32308-5403
(850) 412-3630

A PARTY WHO iS ADVERSELY AFFECTED BY THIS FINAL ORDER IS ENTITLED TO A JUDIGIAL
REVIEW WHICH SHALL BE INSTITUTED BY FiLING ONE COPY OF A NOTICE OF APPEAL WITH THE
AGENCY CLERK OF AHCA, AND A SECOND COPY ALONG WITH FILING FEE AS PRESCRIBED BY
LAW, WITH THE DISTRICT COURT OF APPEAL IN THE APPELLATE DISTRICT WHERE THE AGENGCY
MAINTAINS ITS HEADQUARTERS OR WHERE A PARTY RESIDES. REVIEW PROGEEDINGS SHALL
BE CONDUCTED IN ACCORDANCE WITH THE FLORIDA APPELLATE RULES. THE NOTICE OF
APPEAL MUST BE FILED WITHIN 30 DAYS OF RENDITION OF THE ORDER TO BE REVIEWED,

Coples furnished to;

Rehabllitation Center at Hollywoaod Hills, LLC
1200 N 35" Ave
Hollywood, Florida 33021

(U.5. mail)

Kelly Bennett, Chief Bureau of Financial Services

Medloald Program Integrity (Interofiice matl)

{Interoffice mail}

Division of Health Quality Assurance Shawn McCauley

{E-mali) Medicaid Fiscal Agent Qperations
(E-mail}

Warren Moore Tracy Jeter-Cumimings

Medicaid Plan Management Operations Medicaid Plan Management Operations

(E-mail} {E-mait)
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STATE OF FLORIDA Al
AGENCY FOR HEALTH CARE ADMINISTRATION ¥ CH-ERY
- P P b5l
STATE OF FLORIDA, AGENCY FOR T SEP 13 P b
HEALTH CARE ADMINISTRATION,

Petitioner,
Vs, AHCA NO. 2017010404
License No, 1238096
REHABILITTION CENTER AT HOLLYWGOD File No. 100611
HILLS, LLC, Provider T'ype: Nursing Home
Respondent,

/

IMMEDIATE MORATORIUM ON ADMISSIONS

THIS CAUSE came before the Secretary of the Agency for Health Care Adminisiration,
or his duly appointed designee, who after careful review of the record and being otherwise fully
advised, finds and concludes as follows:

THE PARTIES

1, The Agency for Health Caré Administration (hereinafter “the Agency™), is the
licensure and regulatory authority that oversees nussing homes in Florida and enforces the
applicable sfate slatutes and rules governing musing homes. Chs. 408, Part 11, and 400, Part 1T,
Fla. Stat. (2017), Ch. 59A-4, Fla, Admin. Code, As part of jfs statutory oversight
responsibilities, the Agency has the authority to impose emergency orders, including a limitation
of license, a moratorium on admissions and an emergency suspension order, when circutnstances

dictate such action. §§ 120.60(6), 408.814, Fla. Stat. (2017).

2. The Respondent, Rehabilitation Center at Hollywood Hills, LLC (hereinafter “the
Respondent”), was issued a license by the Agency (License Number 1238096) to operate a

nursing home (hereinafter “the Facility™) located at 1200 North 35" Avenue, Hollywood, Florida

L1



33021. The licensed capacity of the Facilify is one hundred fifty-two (152) residents,

3, As the holder of such a license, the Respondent is a licensee. “Licensee” means
“an individual, corporation, partnership, firm, association, or governmengal enlity, ti;nat is issued &
permit, registration, certificate, or license by the Agency.” § 408.803(9), Fia. Stat. {2017). “The
licensee Is legally responsible for all aspeets of the provider opel'ation.’_’ ‘§ 408.803(9), Fla. Stat.
(2017}, “Provider™ means “any aciivity, service, agency, or facility regulated by the Agency and
listed in Section 408.802,” Florida Statutes (2017). § 408.803(11), Fla. Stai, (2017). Nursing
homes are regulated by the Agency under Chapter 400, Past II, I'lorida Statutes (2017;), and listed
in Section 408.802, Florida Statutes (2017), § 408.802(12), Fla. Stat. (2017). Nutsing bome
residents are thus clients. “Client” means “any person recelving services from a provider.” §
408.803(6), Fla. Stat. (2017). The Respondent holds itself out to the public as a musing home
that fully complies with state laws govesning such providers.

4. The current census of the Respondent as of this date is zero (0) residents.

THE AGENCY’S MORATORIUM ON ADMISSIONS AUTHORITY

5 Under Florida law, the Agency may impose an emergency suspension order or
immediate moratorium o admissions as defined in section 120.60, Florida Statutes (2017), on
any provider if the Agency determines that any condition related fo the provider or licenses
presents .élthreat to the health, safety, or welfatre of a client. § 408.814(1), Fla. Stat, (2017).

b. Under Florida law, if the Agency finds that an imimediate serious danger to the
public health, safety, or welfare requires emergency suspension, restriction, or Hmitation of a

license, the Agency niay take such action by any procedure that is fair under the citcumstances,

§ 120,60(6), Fla. Stat. (2017).



LEGAL PUTIES OF A NURSING HOME
7. Under Florida law: “Every licensed facility shall comply with all applicable
standards and reles of the agency and shall ... Maintain the facility premises and equipment and
conduct its operations in a safe and sanitary manner.” § 400.141(1)(h), Fla, Stat. (2017).
8. Under Florida law: “Tn addition to the grounds listed in part 11 of chapter 408, any
of the following conditions shall be groynds for action by the agency against a licensee ... (1)
An intentional or negligent act materfally affecting the health or safety of residents of the
facility.” § 400,102(1), Fla, Stat. (2017).
FACTS JUSTIFYING AN IMMEDIATE MORATORIUM ON ADMISSIONS
9. On September 13, 2017, the Agency commenced a survey of the Respondent and
its Facility.
10. Based upon the above survey, the Agency makes the following findings:
a, On September 10, 2017, Reépondent became aware that its air
conditioning equipment had ceased to operate effectively.
b. In addition to ¢ontacting the local electrical power provider, Respondent

situated eight (8) portable air coolers throughout the facility and eduipped the

halls with fans.
G, Between 1:30 AM and 5:00 AM on September 13, 2017, several residents

suffered respiratory or cardiac distress. Bight (8) of those residents ultimately
expived,

d. Emerpency personnel and law enforcement responding to these multiple
emergency medical events directed Respondent, as a result of the heaf in the
bullding, to evacuate the second floor of the Facility.

c. Respondent ultimately evacuaied the entire building.

11, In this instance, after careful and due consideration, the Agency determines that
the practices and conditions at the Respondent’s Facility, as set forth more specifically above,
present (1) a threat to the health, safety or welfare of residents of the Facility, (2) a threat o the
health, safety or welfare of a client, (3) an immediate setious danger to the public health, safety

or welfare, and (4) an immediate or direct threat 1o the health, safety, or welfare of the residents



that constitutes sufficient factual and legal grounds justifying the imposition of an Immediate
Moratorium on Admissions to this nursing home,
NECESSITY FOR AN IMMEDIATE MORATORIUM ON ADMISSIONS

12, The Agency is charged with the responsibility of enforcing the Jaws enacted fo
protect the health, safety and welfare of residents and clients in Florida®s nursing homes. Ch.
400, Part II, Fla, Stat. (2017), Ch. 408, Part 11, Fla, Stat. (2017); Ch. 59A-4, Fla. Admin, Code.
It those instances where the healih, safety or welfare of a nursing home resident is at risk, the
Agency will take prompt and appropriate action,

13, . A pursing home must ensure it maintains facility premises and equipment and
conduct its operations in a safe and sanitary mamner.” § 400.141(1)(h), Fla. Stat, (2017).
Residents of nursing homes suffer from disease or disability, are frail, elderly, or vulnerable. By
law, the Respondent has been licensed and entrusted fo provide care and serviees fo this special
class of people, and as such, must comply with the regulations, statutes and rules that have been
enacted for the special needs of these residents.

14,  Based upon the foregoing, (1) an immediate serious danger to the public health,
safety, or welfate presenily exists at the Respondent’s Facility which justifies an immediate
moratorinm on admissions, and (2) the present conditions related to the Respondent and its

Facility present a threat to the health, safely, or welfare of a resident, which requires an

immediate moratorium on admissions,

15.  The Respondent’s deficient conduct is widespread and places all future residents
at immediate threat to their health, safety and welfare. The Respondent has demonstrated that its

physical plant cannot cwrently provide an environment where residents can be provided care and

services in a safe and sanitary manner.



16.  The above-stated conditions present an immediate serious danger to public health,
safety, or welfare and constitute a direct threat to the health, safety or welfare of residents and/or
potential J'esiclent;s of the Facility. No resident of a nursing home should be placed in a
hazardous environment,

17. Th;a Respondent’s deficient practice exist presently; have exisied in the past, and
moye likely than not will continue to exist if the Agency does not act promyptly.

18, An Immediate Moratoriom on Admissions to this nursing home is necessary to
protest the residents from (1) the unsafe conditions and deficient practices that currently exist in
the facility, (2) being placed at risk of living in an environment ill-equipped to provide for
resident health, safety and welfare, and (3) being placed in a nursing home where the statutory
and regulatory mechanisms enacted for theiy protection have been breached.

CONCLUSIONS OF LAW

19.  The Agency has jurisdiction over the Respondent pursuant to Chapters 408, Part
11, 400, Part 11, Florida Statuies, and Chapter 59A-4, Florida Administrative Code.

20.  Based upon the above stated provisions of law and findings of fact, the Apency
concludes that: (1) an immediate serious danger to the public health, safety, or welfare presently
exists at the Respondent’s Facility which justifies an inunediate motatorivin on admissions to
Respondent Facility, and (2) tho present conditions related to the Respondent and its Facility
present a threat to the health, safety, or welfare of a resident, whicli requires an immediate
moratorium on admissions to the Facility.

21.  Based upon the above-stated provisions of law and findings of fact, the Agency
concludes that an Immediate Moratorium on Admissions is necessary in order to profect the

residents from (1) the unsafe conditions and deficient practices that cumently exist, (2) being



placed at risk of living in an environment ill-equipped to provide a safe and sanitary living
environment, and (3) being placed in a nnsing home where the regulatory mechanisms enacted
for residents protection have been overlooked.

22.  The Respondent’s deficient practices exist presently and will more likely than not
continue to exist if the Agency does not act promptly. Such deficient practices and conditions
Justify the imposition of an Immediate Moratorium on Admissions. Less restrictive actions, such
as the assessment of administrative fines, will nol enswre that future residents receive the
appropriate care, services, and environment dictated by Florida law.

23.  The emergency action taken by the Agency in this particular instance is fair under
the circumstances and the least restrictive action that the Agency could take given the set of facts
and circumstances of this particular matter. This remedy is narrowly tailored to address the
specific harm in this instance.

IT IS THEREFORE ORDERED THAT:

1. An Immediate Moratorium on Admissions s placed on Respondent’s mursing
home based upon the above-referenced provisions of law. The Respondent shall not admit for
services any individual until such fime as this Immediate Moratorium on -Admissions is lifted by
the Agency in writing,

2. This Tmmediate Moratorium on Admisions shall be posted and visible to the
public at the Respondent’s nursing home wntil the moratorivm is lifted. § 408.41(4), Fla, Sta.

@2017).

3. Duting the Immediate Moratorivm on Admisions, the Agency may tegularly

monitor the Respondent’s Facility,

4, The Agency shall prompily proceed with the filing of an administrative action



against the Respondent based upon the facts set out within this Order and any other facts that
may be discovered during the Agency’s continulng investigation, The Agency shall provide

notice to the Respondent of the right to a hearing under Section 120.57, Florida Statutes (2017),

when the administrative action is brought,

ORDERED in Tallahassee, Florida, this {3 day of September, 2017,

DR
@‘w‘“ﬂ/kf*

Fustin M, Sepior, Secrctary
Agen

QgJ v for Kealtl{ Care Administration

NOTICE OF RIGHT TO JUDICIAL REVIEW

This entergency order is a non-final order subject to facial review for legal sifficiency. See
Broyles v. State, 776 So.2d 340 (Fla, Xst DCA 2001), Such review is eommenced by filing a
petition for review in accordance with Florida Rules of Appeliate Procedure 9.100(b) and
(c). See Fla, R, App. P. 9.190(b){2). In order to be timely, the petition for review must be
filed within thirty (30) days of the rendition of this non-final emergency oxder.



RICK sCOTT
GOVERNOR

JUSTIN M. BENIOR
SECRETARY

DELEGATION OF AUTHORITY
To Execute
Immediate Orders of Moratorium

! specifically delegate the authority to execute Immediate Orders of Moratorium to Molly
McKinstry, Deputy Secretary, Health Quality Assurance or her delegate, '

This delggation of authority shall be vaiid from the date of October 4, 2016 until revoked
by the Secretary,

M 27 _

/Justin \ZSenior, Secretary "Daté
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Youtube.com/AHCAF erida
Twitter.oom/AHCA_FL
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2727 Mehan Drive » Mail Slop 1
Talshassea, FI. 32308
AHCA.MyF|orita.com




EXHIBIT C



havi .p;dv}tf:ed care and treatment ta the geriatric population for decades. I have been the:Medicd
Center, The

irector at skilled ursing facilities, inciuding Gramercy Park Nursing and Rehabilitation
g residents, Including leaving residents outdoors for extended periods of time;

juma of transferrin
cause or contribute to the residents” worsening of medical conditions and death.

In August of 1992, several of the resldents at Gramercy Park Nursing and Rehgbﬂitatfon Center passed -

away during transfer from one facility to another during hurricane Andrew.

David Goldberg, persanally known to me or having presented identification, was duly sworn and

witnessed to have executed the foregoing.

vid Golghferg, M.D.

=

oy 2 KYLIE RADBURN
"% Notary Publio - State of Florida- §
My Cornimt, Explres May 11, 2018}
Gommisslon #-FF 121779
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