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NOTICE IS HEREBY GIVEN that Courthouse News Service (“CNS”), the
plaintiff in the above-captioned matter, hereby appeals to the United States Court of
Appeals for the Ninth Circuit from the Order Denying Motion for a Preliminary
Injunction (“Order”), dated August 7, 2017. A copy of the Order is attached hereto
as Exhibit 1.

CNS’s Representation Statement is attached hereto as Exhibit 2 pursuant to
Federal Rule of Appellate Procedure 12(b) and Circuit Rule 3-2(b).

CNS further provides notice that this appeal is related to Courthouse News
Serv. v. Planet, Ninth Circuit Appeal No. 16-55977, which raises the same or
closely related issues to the instant appeal and is before a panel consisting of Judges
Kim McLane Wardlaw, N. Randy Smith and Mary H. Murguia. As such, CNS
respectfully submits it would be appropriate to schedule the hearing in the instant
appeal 5o it may be heard at the same time and by the same panel as No. 16-55977.
Dated: September 4, 2017 BRYAN CAVE LLP

By: /s/ Rachel E. Matteo-Boehm
Rachel E. Matteo-Boehm
Attorneys for Plaintiff
COURTHOUSE NEWS SERVICE

! Appeal No. 16-55977 arose from an appeal by Defendant Michael Planet, in his
official capacity as Court Executive Officer/Clerk of the Ventura County Superior
Court, from the judgment of the Central District of California granting declaratory
relief and permanent injunction to CNS following an order granting in part CNS’s
motion for summary judgment in a case involving the same or closely related legal
and factual issues as the instant appeal. The merits appeal in Planet is consolidated
with cross-appeal No. 16-56714, which arose from an order granting in part and
denying in part CNS’s motion for attorneys’ fees and costs in the same action.
309103.1 1
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION
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Plaintiff Coutthouse News Setvice (“CNS”) sued Defendant David Yamasaki in his
ofﬁcial'qapacity as Court Executive Officet/Cletk of the Otrange County Superior Court
(“OCSC”) for injunctive and declaratory relief. CNS alleges that the OCSC delays access to
complaints filed in the OCSC, thus violating CNS’s Fitst Amendment tights. CNS now asks
the Coutt to “enjoin[] Defendant from denyiﬁg CNS’s right of timely access to new
unlimited complainté.” (Dkt. No. 11-1 at 32) Also pending before the Court is an application |
for leave té file an amici curiae btief suppotting Defendant’s opposition, from the Orangc |
Couﬁty Bar Association, Family Violenée Appellate Project, Legal Aid of Orange County,
Public Law Center; and Veterans Legal Institute, (Dkt. No. 22.) This amis brief may
underscore the powetful atguments made on behalf of a court system facing financial

struggles as it attempts to meet weighty First Amendment atguments. |
1. PRELIMINARY MATTERS

Befote diving into the metits of CNS’s motion for a preliminary injunction, the Coutt
must addtess the application to file amici curiae (“Application”) and CNS’s two tequests for

judicial notice.

CNS argues that the Applic.ation should be denied because it is untimely and because
it wouldn’t contribute to the Court’s undesstanding of the televant facts and law, The amici
curige brief addresses the following issues: “(1) litigants’ constitutional tight to privacy undet
both the United States and California Constitutions, (2) cases in which coutts have weighed
an individual’s tight to privacy against the public’s right to access judicial information when
determim'ng whether to aﬂoﬁz disciosure of the information, anci (3) how Orange County
litigants’ constitutional and statutoty tight of ptivacy should be weighed in determining

2-
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whether to issue a preliminaty injunction in this case.” (Dkt. No. 22 at 7.) The Coutt
GRANTS the Application undet the Coutt’s “broad discretion to permit individuals ot
entities to participate in a case as amici curiae” Cir. for Biological Diversity v. U.S. Burean of Land

Mgmt., 2010 WL 1452863, at *2 (D. Atiz. Apt. 12, 2010).

Next, there are two requests for judicial notice from CNS. In the first one, CNS asks
the Coﬁrt to take judicial notice of 36 declarations filed in anothet case within the Central
Disttict of California, (Dkt. No. 12.,) In the second tequest for judicial notice, CNS asks the
Coutt to take judicial notice of nine printouts from government websites. (Dkt. No. 20.)
Defendant doesrft oppose CNS’s first request but opposes the second request, arguing that
new evidence shouldn’t be submitted by a party through its reply btief. Defendant also uses
this opportunity to rebut CNS’s new arguments. Putting aside whethet a tequest for judicial
notice is the proper procedute hete, the Coutt has consideted all documents in the first

tequest and has considered only rebuttal evidence from the second request.

Finally, the Coutt invited furthet briefing from both partieé after the hearing on this
motion for preliminary injunction. Both patties filed additional briefs and third pasties filed

an amici curiae brief supportiﬁg CNS’s position,

2. LEGAL STANDARD

“[A]ln injunction is an equitable temedy.” Weinberger v. Romero-Barcelo, 456 U.S. 305,
311 (1982). The grant or denial of equitable relief is committed to the sound discretion of the

disttict coutt. See eBay Ine. v. MercExchange, L.L.C., 547 U.S. 388, 391 (20006). A plaintiff
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seeking a preliminaty injunction “must establish that he is likely to succeed on the metits,
that he is likely to suffer itteparable hatm in the absence of pteliminary relief, that the
balance of equities tips in his favor, and that an injunction is in the pﬁblic interest.”” Winter .
NRDC, Ine., 555 U.S. 7, 20 (2008); see also Alliance for the Wild Rockies v. Cottrell, 632 F.3d 1127,
1135 (9th Cir. 2011) (applying the Winter fout-element test). “[A] preliminary injunction is an
extraordinary and drastic temedy, one that should not be granted unless the movant, by @ cear |
showing, carties the burden of persuasion,” Magurek v. Armstrong, 520 U.S. 968, 972 (1997)
(emphasis in original) (quoting 11A C. Wright, A. Miller, & M. Kane, Federal Practice and
Procedure § 2948, pp. 129-130 (2d ed.1995)).

3.  ANALYSIS: FINDINGS OF FACTS AND LEGAL CONCLUSIONS
3.1. Likelihood of Success on the Merits

CNS is a national news setvice that specializes in teporting on civil lawsuits. CNS
currenﬂy has atound 2,220 subsctibers. The furthet briefings shdw that of those, the vast
majority—2,049—ate law firms and lawyers, while 101 are non-law firm business entities, 29
are media entities, 18 ate academic institutions, 17 ate govetnment individuals ot entities, 4
ate non-profit entities, and 2 are libraties not affiliated with schools. Of CNS’s 2,220
subscribers, 537 ate located in California and 85 ate located in Orange County. Of the 85
Orange County subsctibets, again, the vast majotity—78——ate law firms and lawyers and 7
ate ﬁon~law firm busineés entities. CNS emails litigation reportts to its subsctibets who, as
noted, ate almost all law firms and lawyers. Those litigation repotts contain summaties of all

| sighificant new complaints filed in a particulat court. CNS also has a website with new stoties
and commentaty that is freely available to the public.”
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The OCSC receives more new civil case ﬁ]iﬁgs in a year than any other superior court
in Califotnia, except Los Angeles County. It sits in a county that has a population of more |
than three million residents and is one of the largest state ttial coutts in the country. Almost
all unlimited civil cases in OCSC ate electronicaﬁy filed (“e-filed”). Before making them
publicly available, OCSC teviews all new e-filed civil unlimited complaints to ensure they’te
not subject to California laws requiting that they be sealed ot maintained in confidence.
Cases that ate subject to such laws include but are not limited to (2) name changes under the
Safe at Home Program, (b) Election Votet Registty casés, (c) False Claims Act cases, (d)
cases involving a violation of Insurance Code Section 1871, and () sexual abuse of a minor-
cases. At the same time the OCSC staff review complaints for confidentiality, they also spent
an additional few minutes completing the remaining steps necessaty to formally accept the
complaints for filing, CNS alleges, through a 42 U.S.C. § 1983 claim, that OCSC is violating

CNS’s First Amendment rights by delaying access to newly filed unlimited civil complaints.

“The Fitst Amendment, in conjunction with the Fourteenth, prohibits governments
from ;abridging the freedom of speech, ot of the press; ot the tight of theé people peaceably
to assemble, and to petition the Govetnment for a tedress of grievances.”” Richmond
Newspapers, Inc. v. Virginia, 448 US 555, 575 (1980) (quoting U.S. Const. amend. I). “The
Supteme Coutt has tecognized that newsgathering is an activity protected by the First
Amendment.”” Leigh v. Salazar, 677 F.3d 892, 897 (9th Cit. 2012). “To ptovide this First
Amendment protection, thc‘Supreme Coutt has long recognized a qualified right'of access
fot the ptress and public to obsetve government activities.” Id at 898. So under the First
Amendment, “the pﬁbh’c and press have a . . . right of access to prettial documents in
genetal.” Associated Press v, U.S. Dist. Court for Cent. Dist. of California, 705 F.2d 1143, 1145 (9th

Cit. 1983). This First Amendment right of access includes a right of “#mely access to newly

-5-
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filed complaints.” Contthonse News Seiv. v, Planet (“Planet I’), 750 F.3d 776, 788 (9th Cir. 2014)
(emphasis added). And it is “qualified.” Lejgh, 677 F.3d at 898.

“The First Amendment “tight of access may be overcome by an ove;riding
[governmental] interest based on findings that closure is essential to preserve higher values.” .
Planet I, 750 F.3d at 785 n. 9 (alteration in otiginal) (internal quotations omitted). There may
be “reasonable restrictions on the time, place, or manner of protected speech, provided the
restrictions ‘ate justified without teference to the content of the regulated speech, that they

ate narrowly tailored to setve a significant governmental interest, and that they leave open

Racism, 491 U.S. 781, 791 (1989).

To succeed on a section 1983 claim, a plaintiff must first show that the defendant was
acting under “under color of law.” Se¢ Sever v. Alaska Pulp Corp., 978 F.2d 1529, 1538 (9th Cit.
1992). Here, it’s clear that Defendant was acting iﬁ his official capacity undet colot of state
law while implementing ot enforcing the OCSC policies that delay access to newly filed
complaints. So to prevail on the metits of its clajiﬁ, CNS must prove that OCSC denied

“timely access” to newly filed complaints. Planer 1, 750 F.3d at 788.

OCSC argues that the public does teceive timely access to newly filed complaints and
the analysis should thus end there. And even if that access wete delayed, OCSC atgues that it
is still proceeding constitutionally because the delayed public disclosure of newly filed
unlimited civil complaints is a reasonable restriction. The Court agrees with OCSC that

public access to the newly filed complaints at issue ate timely here.
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| The parties portray the- relevant statistics differently. Acchding to CNS, almost half |
of the new unlimited complaints duting the last three months of 2016 (over 1,500 |
complaints) were delayed anywhere between one and nine days. But as OCSC points out, |
89% of complaints filed in their coutt become publicly available within 8 business houts. So
the vast rﬁajority of complaints filed in OCSC are publicly available very soon after they’re

filed.

CNS relies on a recent tuling by Judge Oteto whete he held that CNS was entitled to
a similar injunctive relief against the Ventura County Supetior Court (“VCSC”). Couﬁbo;tse
News Serv. v. Planet (“Planet II”), No. CV 11-08083-SJO, 2016 WL 4157210 (C.D. Cal. May 26,
2016). But as OCSC points out, Planet 1 is distinguishable. OCSC avetages mote than 100
new case filings pet day than VCSC. The delays that CNS complains of hete ate minot given ’
the heavy caseload in thé OCSC. Specifically, the delays from Octobér to December 2016

that CNS desctibes look like the following when they’re broken down.

Availability (in Number of Cases Percent of Total
Business Houts) ,

<8 2,922 B 89.2%
815 239 7.3%
16-23 67 » L 2.0%
24-31 21 . 0.6%
32-39 13 | 04%
4047 6 : 0.2%.
48-55 3 0.1%
56+ 3 0.1%
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Total: 3,274 100%

(Dkt. No. 17 at 15-16.)

As the chart shows, only about 10 petcent of the new unlimited civil complaints,
become publicly available after mote than eight business hours. In contrast, Judge Otero held
that delays of over 36 hours for 50 percént ot mote of newly-filed complaints wete untimely
and thus un.constitutional in VCSC, while stating that timely access didn’t mean a “same-day
right of access.” Planet II, 2016 WL 4157210 at *11. Similatly, in Coun‘éome News Service v.
Jackson, delays between 24 to 72 business houts wete deemed untimely. Jackson, No. CIV A

H-09-1844, 2009 WL 2163609 (S.D. Tex. July 20, 2009)

The Coutt recognizes the importance of timeliness of news. And as CNS. points ouf,
the U.S. Supteme Coutt has made it cleat that First Amendment rights apply to news
organizations even when they have a profit motive, and that speech isn’t transformed into
commercial speech on the basis of the speaker’s economic interest. Pistsburgh Press Co. v.
Pitsshurgh Comm’n on Human Relations, 413 U.S. 376 (1973). But the minot delays hete,
compated to othet cases whete coutts found delays to be unconstitutional, simply do not

constitute a First Amendment violation.

While the conclusion of this Coutt just stated is based on the law, it is worthwhile to
briefly review some of the policy issues that are implicated by CNS’s proposals. If, as CNS
would have it, these newly filed complaints were made immediately available, significant

privacy interests would be at tisk, Of coutse, if OCSC hired more staff to go through the

-8-
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massive case-load more quickly, processing could occut fastet with due concetn fot ptivacy .
interests. But the only way more staff could be hired is if mote money was taken from
scrimPing taxpayers for the bﬁdget~strapped OCSC. Thus, tax payets would be pressed into
promoting CNS’s profits.

The fufther btiefings now shed further light, sometimes not so bright, on what may
be driving this lawsuit. It seems tﬁat if CNS had its way, the vast majority of those who
would benefit would be those with a commetcial interest in gaining quick access to newly
filed complainté. While CNS propetly heralds its role as a purveyor of First Amendment
tights for the general public, the facts show that over 92% of CNS’s subsctibets ate paying
law firms, Law firms likely then solicit business using the information CNS ptovides. Aﬁd, as
indicated, taxpayets shouldn’t have to be encumbered with helping to fulfil CNS’s business
gbals. In sum, the intetests that would be setved by CNS’s ptoposals ate dwatfed by the

burdens it would impose.
3.2.. Remaining Elements

Since CNS isn’t likely to succeed on the metits of its claim, it’s unnecessary to analyze
y analy.

the remaining Winter prongs.
4. DISPOSITION

The Coutt GRANTS the application for leave to file amici curiae brief. (Dkt. No. 22.)
The Court DENIES the motion for a preliminary injunction. (Dkt. No. 11.)

-9-
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IT IS SO ORDERED.
-Dated: August 7, 2017

hse 8:17-cv-00126-AG-KES Document®8147iled 08/07/17 Page 10 of 10 Page ID #:2182

. UNITED STATES DISTRICT JUDGE

Jafe

ANDREW J. GUILFORD
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Pursuant to Fed. R. App. P. 12(b) and Circuit Rule 3-2(b), the following is a
list of all parties to this action, including the names, addresses and telephone
numbers of their respective counsel.

~ Plaintiff Courthouse News Service is represented by:

Rachel E. Matteo-Boehm (SBN 195492)
rachel.matteo-boehm@bryancave.com

. Roger R. Myers (SBN 146164)
roger.myers@bryancave.com
Katherine Keating (SBN 217908)
katherine keating@bryancave.com
Jonathan G. Fetterly (SBN 228612)

10 jon.fetterly@bryancave.com

Goli Mahdavi (SBN 245705)

. goli.mahdavi@bryancave.com

12 BRYAN CAVE LLP

Three Embarcadero Center, 70 Floor
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BRYAN CAVE LLP
THREE EMBARCADERO CENTER, 7TH FLOOR

SAN FRANCISCO, CA 94111

13 San Francisco, CA 94111
14 Telephone: (415) 675-3400
15 Facsimile: (415) 675-3434
16 John W. Amberg
17 ‘jwamberg@bryancave.com
BRYAN CAVE LLP
18 120 Broadway, Suite 300
19 Santa Monica, CA 90401-2386
Telephone: (310) 576-2100
20 Facsimile: (310) 576-2200
21 Defendant David Yamasaki, in his official capacity as Court Executive
22 || Officer/Clerkof the Orange County Superior Court, is represented by:
23 Robert A. Naeve (SBN 106095)
24 rnaeve(@jonesday.com -
Jaclyn B. Stahl
25 jstahl@jonesday.com
26 JONES DAY
‘ 3161 Michelson Drive
27 Suite 800
28 Irvine, CA 92612-4408
1308153.1 1 ‘
PLAINTIFF’S REPRESENTATION STATEMENT Case No.8:17-CV-00126AG (KESx)
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Telephone: (949) 553-7507

Facsimile;

Craig E. Stewart

(949) 553-7539

cestewart@jonesday.com

JONES DAY

555 California Street, 26th Floor
San Francisco, CA 94104
Telephone: (415) 626-3939

Facsimile:

Dated: September 4, 2017

2308153.1

(415) 875-5700

BRYAN CAVE LLP

By: /s/Rachel E. Matteo-Boehm
' Rachel E. Matteo-Boehm
Attorneys for Plaintiff
COURTHOUSE NEWS SERVICE
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
Notice of Electronic Filing

The following transaction was entered by Matteo-Boehm, Rachel on 9/4/2017 at 1:34 PM PDT and filed
on 9/4/2017

Case Name: Courthouse News Service v. David Yamasaki
Case Number: 8:17-cv-00126-AG-KES
Filer: Courthouse News Service

Document Number: 58

Docket Text:

NOTICE OF APPEAL to the 9th Circuit Court of Appeals filed by Plaintiff Courthouse
News Service. Appeal of Order on Motion for Preliminary Injunction, Order on Motion to
File Amicus Brief[56]. (Appeal Fee - $505 Fee Paid, Receipt No. 0973-20451122.)
(Attachments: # (1) Exhibit 1, # (2) Exhibit 2)(Matteo-Boehm, Rachel)
8:17-¢v-00126-AG-KES Notice has been eléctroniczilly mailed to:

Craig E Stewart  cestewart@jonesday.com, mlandsborough@jonesday.com

Golareh Mahdavi  goli.mahdavi@bryancave.com, janette. palaganas@bryancave com,
jon.fetterly@bryancave.com, malou.sana@bryancave.com

Jaclyn B Stahl  jstahl@jonesday.com, acontreras@jonesday.com,
ECFIrvineNotifications@jonesday.com

John W Amberg jwamberg@bryancave.com, sherri. gfamza@bryancave.-com

Jonathan G Fetterly jon.fetterly@bryancave.com, geri.anderson@bryancave.com,
malou.sana@bryancave.com

Katherine A Keating katherine.keating@bryancave.com, joel.rayala@bryancave.com,
nancy.burnett@bryancave.com, roger.myers@bryancave.com

KatieLynn Townsend ktownsend@rcfp.org, Katielynn.townsend@gmail.com

Mary-Christine Sungaila. mc.sungaila@haynesboone.com, breean.cordova@haynesboone.com,
denise.stilz@haynesboone.com

https://ect.cacd.uscourts.gov/cgi-bin/Dispatch.pl?60555153429801 9/4/2017.
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Rachel E Matteo-Boehm  rachel.matteo-boechm@bryancave.com, joel.rayala@bryancave.com,
leila.knox@bryancave.com, meghann.payumole@bryancave.com, nancy.burnett@bryancave.com

Robert A Naeve rnaeve@jonesday.com, ECFirvinenotifications@jonesday.com,
fpham@jonesday.com, Igirdlestone@jonesday.com

Roger R Myers  roger.myers@bryancave.com, joel.rayala@bryancave.com,
katherine.keating@bryancave.com, meghann.payumole@bryancave.com,
nancy.burnett@bryancave.com

8:17-¢v-00126-AG-KES Notice has been delivered by First Class U. S. Mail or by other means BY
THE FILER to :
CMECF .widgit.ProcessingWindowDestroy() T-DELIVER Y>

The following document(s) are associated with this transaction:

Document description:Main Document

Original filename:\\bc.firm.local\sfodfs0 I\REDIR\8kr\Desktop\Yamasaki-Notice of Appeal.pdf
Electronic document Stamp:

[STAMP cacdStamp_ID=1020290914 [Date=9/4/2017] [FileNumber=24151696-0]
[baclca8ecl053eb55f1a7cb4e93a8¢21bac92c06c01edalec87aaa5296£740d26b19
80d64701d6d1057f1135683b74aac2a0789a02d2ef50662500¢e1bc87c4e2]]
Document description:Exhibit 1 ‘
Original filename:\\bc.firm.local\sfodfs01\REDIR\8kr\Desktop\Exhibit 1.PDF
Electronic document Stamp:

[STAMP cacdStamp_1D=1020290914 [Date=9/4/2017] [FileNumber=24151696-1]
[6bf0df1d779049£d52530£672d749e5237bc5bc1662a3881a08d9ea2f7cfc7f1562d
61f247463c36d1118tb67f6456c669c0e59b33b2ef711£65bfcd08e858¢2]]

Document description:Exhibit 2

Original filename:\\bc.firm.local\sfodfs01\REDIR\8kr\Desktop\Exhibit 2.PDF
Electronic document Stamp:

[STAMP cacdStamp_ID=1020290914 [Date=9/4/2017] [FileNumber=24151696-2]
[c10204€9e6298da7620425¢761c587663a6beel 63d5a419414329705a168696ac17b
d7324af7eb1789106f45b7abde142b4ef82bb37b5c3bd6b5da674b518319]]

https://ecf.cacd.uscourts.gov/cgi-bin/Dispatch.pl?60555153429801 9/4/2017



