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GARY OTTE,

IN THE COURT OF COMMON PLE. 

CUYAHOGA COUNTY, OHIO 

GENERAL DIVISION

CASE NO

:^L£0 

minus z'

Inmate No. A264-667 

Chillicothe Correctional Institution

15802 State Route 104 North Complaint For Declaratory Judgment

Chillicothe, Ohio 45601,

Plaintiff, Expedited Review Requested

vs. Plaintiff scheduled for execution on

September 13,2017

THE STATE OF OHIO,

Michael C. O’Malley 

Cuyahoga County Prosecutor 

The Justice Center, Courts Tower 

1200 Ontario Street, 8th Floor 

Cleveland, Ohio 44113,

Defendant.

Summary of Action

1. Plaintiff Gary Otte is a death row inmate presently scheduled to be executed by 

lethal injection at the Southern Ohio Correctional Facility on September 13, 2017.

2. Plaintiff committed two death penalty eligible offenses in Cuyahoga, County, Ohio 

in February .1992. Plaintiff was convicted and sentenced to death for both offenses,

3. Based on the Eighth and Fourteenth Amendment’s evolving standards of decency, 

the death penalty is now a disproportionate punishment for any offender who committed his capital 

crime before turning age twenty-one.

4. In a recent decision, a Kentucky trial court entered a judgment declaring the death 

penalty, categorically a disproportionate punishment for offenders under the age of twenty-one. 

Commonwealth of Kentucky v. Bredhold, Case No. 14-CR-1616 (August 1, 2017), attached as
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Exhibit 1. The Kentucky court relied on United States Supreme Court precedent to reach its 

decision under the Eighth and Fourteenth Amendments. The Kentucky court also relied on 

scientific evidence demonstrating that offenders under the age of twenty-one have psychological 

and neurobiological deficits that make them less deserving of the death penalty; similar to juveniles 

who are already categorically exempt from the death penalty under the Eighth Amendment.

5. Plaintiff Gary Otte was age twenty when he committed the two murders. Under 

the Eighth Amendment’s evolving standards of decency, Plaintiffs two death sentences are now 

unconstitutional for the reasons set forth in the Kentucky court’s opinion.

Jurisdiction

6. This action is brought under O.R.C. §§ 2929.02, 2929.03, 2929.04. This Com! has 

jurisdiction to grant the relief requested herein under Ohio Const, art. IV, § 4(B), O.R.C. §§ 

2721.02, 2721.03, 2721.06, 2721.09, and Ohio Civil Rule 57.

The Parties

7. Plaintiff Gary Otte is a citizen of the United States and resident of the State of Ohio. 

He was convicted of two aggravated murders with death penalty specifications in 1992 in 

Cuyahoga County, Ohio. Plaintiff is incarcerated at the Chillicothe Correctional Institution. He 

is scheduled to executed by lethal injection on September 13, 2017, at the Southern Ohio 

Correctional Facility in Lucasville, Ohio.

8. Plaintiffs capital offenses were committed on February 12 and 13, 1992. Plaintiff 

was bom on December 21, 1971. Plaintiff was age twenty at the time of both offenses.

9. Defendant, the State of Ohio, is represented here by the Cuyahoga County 

Prosecutor’s office, Michael C. O’Malley, Prosecutor. Defendant indicted, tried, and convicted
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Plaintiff of the instant capital offenses and Defendant intends to execute Plaintiff for those capital 

offenses on September 13, 2017.

Background information

10. During February 1992, Plaintiff, Gary Otte [hereafter, Mr. Otte], travelled from 

Terre Haute, Indiana to Cleveland, Ohio in a car stolen from his grandfather. State v. Otte, 1A 

Ohio St. 3d 355, 556, 660 N.E. 2d 711, 715 (1996). After arriving in Cleveland, Mr. Otte 

frequented a bar called Gypsy and Rob's. While at the bar, he socialized with a man named Jerry 

"J.J." Cline. Id. Mr. Cline told Mr. Otte that two residents of the Pleasant Lake apartment complex 

in Parma, Ohio were suitable targets for robberies. One potential victim was a woman “with a 

Visa gold card” who lived alone. Id. The other potential victim was "an old man... [who was] a 

drunk and had lots of money." Id.

11. After learning that information from Mr. Cline, Mr. Otte sought out those 

individuals who were Robert Wasikowski and Sharon Kostura. On consecutive evenings, Mr. Otte 

shot them in the course of robbing them. After the second offense, the police arrested Mr. Otte in 

the vicinity of Gypsy and Rob’s. Mr. Otte confessed to the Parma police “[o]n the afternoon of 

February 14 ...” Id.

12. Mr. Otte was indicted on two counts of aggravated murder for killing Mr. 

Wasikowski and Ms. Kostura on February 1992 in Cuyahoga County, Ohio. He was charged with 

aggravated murder with prior calculation and design under O.R.C. §§2903.01 (A), and felony 

aggravated murder under subdivision (B) of that statute. Those counts carried capital felony 

murder specifications premised on aggravated robbery, aggravated burglary, and kidnapping. 

O.R.C. §2929.04(A)(7). The aggravated murder counts based on Ms. Kostura’s death also had a 

course of conduct specification. O.R.C. §2929.04(A)(5).
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13. The indictment also charged Mr. Otte with the substantive crimes of kidnapping, 

aggravated burglary, aggravated robbery, plus a firearm specification. A charge of receiving stolen 

property was “later dismissed.” State v. Otte, 74 Ohio St. 3d at 558,660 N.E.2d at 716.

14. Mr. Otte waived jury trial and he was tried by a three-judge panel in September 

1992. The three-judge panel found Mr. Otte guilty of all charges and specifications, but it acquitted 

him of the two. kidnapping counts. Id. His convictions and death sentences were affirmed on 

direct appeal to the Ohio Supreme Court. Id. at 569, 660 N.E.2d at 724.

15. Mr. Otte filed a petition for post-conviction relief under O.R.C. §2953.21, et.seq. 

The trial court denied the petition without permitting any fact development of his post-conviction 

claims. Mr. Otte then appealed to the Ohio Court of Appeals for Cuyahoga County. That court 

dismissed the case based on his failure to prosecute the appeal in a timely fashion. State v. Otte, 

No. 76726, 2000 Ohio App. LEXIS 3284 (Cuyahoga Ct. App. July 20, 2000). However, it granted 

Mr. Otte's motion to reconsider based on the clerk's failure to provide Mr. Otte with proper notice 

of the trial court's entry.

16. After the post-conviction appeal was reopened, the Ohio Court of Appeals also 

ordered a remand to the trial court for an evidentiary healing on Mr. Otte's post-conviction claims. 

State v. Otte, No. 76726, 2001 Ohio 4123, 2001 Ohio App. LEXIS 251 (Cuyahoga Ct. App. Jan. 

25, 2001). Following discovery and a hearing, the trial court denied relief on the remanded claims. 

Mr. Otte timely appealed and the Ohio Court of Appeals affirmed the trial court’s denial of relief. 

State v. Otte, No. 84455,2005 Ohio 100, 2005 Ohio App. LEXIS 80 (Cuyahoga Ct. App. Jan. 13, 

2005). The Ohio Supreme Court also denied Mr. Otte’s discretionary appeal. State v. Otte, 106 

Ohio St. 3d 1461, 830 N.E.2d 1169 (2005).
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17. Mr. Otte then petitioned the United States District Court for habeas corpus relief, 

but the district court denied his petition. Otte v. Houk, 2008 WL 408525 (N.D. Ohio Feb. 12,2008). 

Mr. Otte appealed to the United States Court of Appeals for the Sixth Circuit. That court affirmed 

the denial of habeas relief with Judge Cole dissenting. Otte v. Houk, 654 F.3d 594 (2011); id. at 

607-08 (Cole, J., dissenting). Mr. Otte next filed a petition for writ of certiorari in the United 

States Supreme Court but it was not accepted for review. Otte v. Robinson, 132 S. Ct. 1743 (2012).

18. In June 2015, the State asked the Ohio Supreme Court to set an execution date. Mr. 

Otte opposed the State’s motion but the Ohio Supreme Court set an execution date for March 15, 

2017. In July 2016, Mr. Otte moved the Ohio Supreme Court to stay his execution date. The State 

opposed that motion and the Ohio Supreme Court denied it on December 14, 2016.

19. On January 17, 2017, Mr. Otte moved the Ohio Supreme Court to vacate his two 

death sentences. Fie argued that the death penalty was arbitrarily and capriciously applied in Ohio 

and nationally in violation of the Eighth and Fourteenth Amendments. Mr. Otte concurrently filed 

a motion to stay his execution based on his motion to vacate the two death sentences. The State 

opposed both motions.

20. While Mr. Otte’s motions were pending in the Ohio Supreme Court, Governor John 

Kasich issued a reprieve to him in February 2017. Consequently, Mr. Otte’s execution date was 

moved to June 13, 2017. The Ohio Supreme Court denied Mr. Otte’s motion to vacate his death 

sentences and his stay motion on February 22, 2017. On May 1, 2017, Governor Kasich issued a 

second reprieve that moved Mr. Otte’s execution date to September 13, 2017.

21. Mr. Otte filed a petition for writ of certiorari in the United States Supreme Court 

that was docketed on May 24, 2017, under case number 16-9317. That petition seeks review of
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Mr. Otte’s January 2017 motion filed in the Ohio Supreme Court and it is pending before the 

United States Supreme Court.

22. On August 1,2017, the Fayette, Kentucky, Circuit Court, Seventh Division, issued 

an Order declaring the Commonwealth of Kentucky’s death penalty statute unconstitutional 

insofar as the statute permits the execution of an offenders under the age of twenty-one. 

Commonwealth of Kentucky v. Bredhold, Case No. 14-CR-1616 (August 1, 2017), attached as 

Exhibit 1. The Circuit Court in Bredhold reasoned that offenders under the age of twenty-one are 

now categorically exempt from execution under the Eighth and Fourteenth Amendment’s 

prohibition against disproportionate punishments.

23. To reach this conclusion, the Circuit Court correctly found there is objective indicia 

of a national consensus against executing offenders under the age of twenty-one. The Circuit Court 

further found that the death penalty is a disproportionate punishment for offenders younger than 

age twenty-one. The court’s finding is based on a current scientific understanding that the brain 

development and the emotional development of such youthful offenders categorically reduces their 

culpability for the death penalty.

GROUND FOR RELIEF

Plaintiff Gary Otte is entitled to a judgment declaring Ohio’s death penalty statute 

unconstitutional under the Eighth and Fourteenth Amendments to the United States 

Constitution because, under the Eighth Amendment’s evolving standards of 

decency, the death penalty is now a categorically disproportionate punishment for 

him as he was under the age of twenty-one at the time of these offenses.

' 24. As in Commonwealth v. Bredhold, this Court should likewise find and declare that 

the application of Ohio’s death penalty statute to Plaintiff Gary Otte would, as a matter of law and 

categorically, violate his federal constitutional right against cruel and unusual punishment. Mr.
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Otte’s death sentence now offends the Constitution because the death penalty may not be imposed 

on an offender under age twenty-one at the time of the offense.

25. Mr. Otte was born on December 21, 1971, and he committed the two murders on 

February 12 and 13 in 1992. Mr. Otte was twenty years old at the time of both murders. As the 

result of Mr. Otte’s youth, immaturity, and under-developed mind, he is not an offender with the 

type of extreme moral culpability who is “the most deserving of execution.” See Roper v. 

Simmons, 543 U.S. 551, 568 (2005).

Considerations of law for reviewing Eighth Amendment claims

26. The Eighth Amendment to the United States Constitution, applicable to the State 

through the Fourteenth Amendment, prohibits the government from inflicting “cruel and unusual 

punishments”. U.S. Const, amend. VIII. “[T]he Eighth Amendment guarantees individuals the 

right not to be subjected to excessive sanctions. The right flows from the basic ‘precept of justice 

that punishment for crime should be graduated and proportioned to [the] offense.” Roper, 543 U.S. 

at 560 (quoting Atkins v. Virginia, 536 U.S. 304, 311 (2002), quoting Weems v. United States, 217 

U.S. 349, 367 (1910)). The death penalty is limited to offenders with “extreme culpability”. Id. 

at 568 (quoting Atkins, 536 U.S. at 319). An offender lacks the requisite level of extreme 

culpability for execution when the underlying policy justifications for the death penalty, deterrence 

and retribution, are attenuated by the offender’s disadvantaged status. See Atkins, 536 U.S. at 321. 

Accordingly, imposition of the death penalty is categorically prohibited for “certain classes of 

offenders, such as juveniles ... the insane, and the mentally retarded, no matter how heinous the 

crime.” Roper, 543 U.S. at 568 (citations omitted).
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Evolving standards of decency apply to Eighth Amendment claims

27. The United States Supreme Court has made clear that the Eighth Amendment is not 

static because “[t]he [Eighth] Amendment must draw its meaning from the evolving standards of 

decency that mark the progress of a maturing society.” Atkins, 536 U.S. at 311-12 (quoting Trop 

v. Dulles, 356 U.S. 86 (1958)). Under the Eighth Amendment’s evolving standards of decency, 

“[cjapital punishment must be limited to those offenders who commit a narrow category of the 

most serious crimes and whose extreme culpability makes them the most deserving of execution.” 

Roper, 543 U.S. at 568 (quoting Atkins, 536 U.S. at 319). When reviewing a claim that a death 

sentence is unconstitutionally disproportionate under the Eighth Amendment, the reviewing court 

considers if there exists an objective indicia of a national consensus against imposing the death 

penalty upon a particular class of offenders and the reviewing court relies on its “own judgment... 

on the question of the acceptability of the death penalty ...” Id. at 563 (quoting Atkins, 536 U.S. 

at 312). As to whether there is a national consensus against imposing the death penalty on a 

particular class of offenders, the reviewing court considers “not so much the number of [States that 

have rejected the death penalty for that particular class], but the consistency of the direction of 

change”. Atkins, 536 U.S. at 315.

Science matters when determining if a class of offenders must be exempted from

the death penalty under the Eight Amendment

28. The United States Supreme Court has also made clear that scientific developments 

matter when the Court determines if a class of offenders should be exempt from execution as the 

result of the diminished culpability of the particular offender’s class. This is evident from the 

Supreme Court’s post-Atkins decisions reviewing the clinical standards used to evaluate claims of 

intellectual disability.
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29. In Atkins, the Court's understanding of intellectual disability was informed by

then current medical standards. The Court consulted the two prominent clinical sources used

in diagnosis, and noted that states which already prohibited executing the intellectually disabled

defined the condition in ways that generally conformed to those guidelines. Sinee Atkins, the Court

has found it necessary to step in each time a state court looks for ways to deviate from the clinical

definitions. Twelve years after Atkins, the Court had to step in to correct Florida's limiting of

the first Atkins prong. In Hall v. Florida, 134 S. Ct. 1986,2000 (2014), the Supreme Court

clarified that in applying the Atkins mandate, states, while free to establish procedural rules, must

adhere in substance to the scientific and clinical practices and definitions of mental retardation set

forth by the AAIDD and the APA in the DSM-IV-TR:

The legal determination of intellectual disability is distinct from a medical 

diagnosis, but it is infonned by the medical community's diagnostic framework.

Atkins itself points to the diagnostic criteria employed by psychiatric 

professionals. And the professional community's teachings are of particular help 

in this case, where no alternative definition of intellectual disability is presented 

and where this Court and the States have placed substantial reliance on the 

expertise of the medical profession.

See also, id. at 1999 (“In the words of Atkins, those persons who meet the 'clinical definitions' 

of intellectual disability ‘by definition ... have diminished capacities to understand and process 

information, to communicate, to abstract from mistakes and learn from experience, to engage in 

logical reasoning, to control impulses, and to understand the reactions of others.’ Atkins, 536 

U.S. at 318, 122 S. Ct. 2242. Thus, they bear ‘ diminish[ed] ... personal culpability.’ Ibid.”).

30. In Hall the Supreme Court held that the strict Florida cutoff of an IQ score of 70, 

which ignored application and consideration of the standard error of measurement in an ID 

assessment, was an unconstitutional violation of Atkins, id. at 1990, and reaffirmed that “ [t]he 

clinical definitions of intellectual disability, . . . were a fundamental premise of Atkins. ” Id. at
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1999. The Court noted that it was “unsurprising” and “proper” to look to the medical professionals 

to define the criteria for a diagnosis of intellectual disability. The classification schemes they 

devise, and hence their clinical practices for making the disability assessment are carefully 

developed, and society relies on them “far beyond the confines of the death penalty.” Id. at 1993.

31. The Supreme Court's Hall analysis repeatedly affirmed that best scientific and 

clinical practices as assessed by the AAIDD and APA were essential to inform the lower courts' 

legal determinations when fulfilling their mandate to exclude the mentally retarded from 

society's most severe punishment. Although Atkins and Hall left to the States “the task of 

developing inappropriate ways to enforce” the restriction on executing the intellectually disabled, 

id. at 1998 (quotingAtkins, 536 U.S., at 317), the Supreme Court held that States’ discretion is not 

“unfettered.” Id. Even if “the views of medical experts” do not completely “dictate” a court's 

intellectual-disability determination, id. at 2000, the Supreme Court made clear, the determination 

must be “informed by the medical community's diagnostic framework.” Id. In so holding the 

Supreme Court relied on the most recent (and still current) versions of the leading diagnostic

manuals-the DSM-55 and AAIDD-11. Id., at 1991, 1993-1994, 1994- 1995,2000-2001. 

Florida, the Supreme Court concluded, had violated the Eighth Amendment by “disregard[ing] 

established medical practice.” Id. at 1995. The Court noted that Florida had parted ways with 

practices and trends mother States. Id. at 1995-1998.

32. Moore v. Texas, 137 S. Ct. 1039 (2017), reflects yet another attempt by the state 

post-conviction courts to diverge from and narrow the medical community's clinical definitions 

of what intellectual disability is, this time by the Texas courts' eschewing the books in favor of an 

ad hoc, “know-it- when-I see-if ’ definition of adaptive skills as codified in the “Briseno factors.” 

The Supreme Court reiterated and made clear, as they had instructed in Hall, that “adjudications of
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intellectual disability should be ‘informed by the views of medical experts.”’ Id. at 1044 

(citation omitted). “That instruction cannot sensibly be read to give courts leave to diminish the 

force of the medical community's consensus.” Id. The Court ruled that several of the ad hoc 

factors Briseno set out as indicators of intellectual disability were untied to any acknowledged 

source: “Not aligned with the medical community's information, and drawing no strength 

from our precedent, the Briseno factors ‘creatfe] an unacceptable risk that persons with 

intellectual disability will be executed,’” Id. (citation omitted.) The Supreme Court held those 

considerations “may not be used, as the CCA used them, to restrict qualification of an individual as 

intellectually disabled.” Id.

33. “States have some flexibility, but not ‘unfettered discretion,’ in enforcing Atkins’ 

holding.... The medical community's current standards supply one constraint on States’ leeway 

in this area.” Id. at 1052-53. Current editions of the DSM-5 and the AAIDD's diagnostic manual 

“ [r]eflect[] improved understanding over time.” Id. at 0153. The trial judge who held Moore's 

habeas hearing recognized this, but the TCCA “faulted” him for doing so and for riot continuing 

to apply the 1992 version of tire standards. “[T]he CCA failed adequately to inform itself of 

the ‘medical community's [current] diagnostic framework,’”' so its decision could not stand. Id.

Objective indicia demonstrates there is now a national consensus against executing

offenders under the age of twenty-one.

34. In view of the Circuit Court’s analysis in Bredhold, the direction of change among 

the States makes it clear there is objective indicia that the death penalty is a disproportionate 

punishment for offenders who commit capital murders under the age of twenty-one. The Circuit 

Court in Bredhold observed: “Considering Texas an outlier, there have only been (14) fourteen 

executions of defendants under the age of twenty-one (21) between 2011 and 2016, compared to 

twenty-nine (29) executions in the years 2006 to 2011, and twenty-seven (27) executions in the
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years 2001 to 2006 (again, excluding Texas). In short, the number of executions of defendants 

under twenty-one (21) in the last five (5) years has been cut in half from the two (2) previous five- 

(5) year periods.” Bredhold, Slip. Op. at 5.

35. The Circuit Court further reasoned that “since 1999 there has been a distinct 

downward trend in death sentences and executions.” Id. Since the United States Supreme Court’s 

decision in Roper was issued in 2005—prohibiting the death penalty for juveniles—six states have 

“abolished the death penalty”, four other states “imposed moratoria on executions”, and “seven 

more have de facto prohibitions on the execution of defendants eighteen (18) to twenty-one (21).” 

Id. “Given this consistent direction of change, [the Circuit Court correctly found] that the national 

consensus is growing more and more opposed to the death penalty, as applied to defendants 

eighteen (18) to twenty-one.” Id. at 6.

The death penalty is a disproportionate punishment for offenders under age

twenty-one

36. The Circuit Court in Bredhold reasoned that scientific studies supported its finding 

that the Eighth Amendment prohibits the execution of an offender under the age of twenty-one. 

“Through the use of functional Magnetic Resonance Imaging (fMRI), scientists of the late 1990’s 

and early 2000’s discovered that key brain systems and structures, especially those involved in 

self-regulation and higher-order cognition, continue to mature through an individual’s late teens.” 

Id. at 6-7. “Further study of brain development conducted in the past ten (10) years has shown 

that these key brain systems and structures actually continue to mature well into the mid-twenties 

(20s); this notion is now widely accepted among neuroscientists.” Id. at 7.

Psychological evidence of diminished culpability

37. As explained above, scientific and professional developments are highly relevant 

to determine if a class of offenders should be exempted from execution. See Moore, 137 S. Ct. at
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1044. In Bredhold, the Circuit Court explained that “[r]ecent psychological research indicates that 

individuals in their late teens and early twenties (20s) are less mature than their older counterparts 

in several important ways.” Bredhold, Slip. Op. at 7. Such individuals are more prone to 

“underestimate the number, seriousness, and likelihood of risks involved in a given situation.” Id. 

“[Tjhey are more likely to engage in ‘sensation-seeking,’ the pursuit of arousing, rewarding, 

exciting, or novel experiences.” Id. Such individuals have diminished impulse control with a 

concomitant diminution of the ability to “consider the future consequences of their actions and 

decisions because gains in impulse control continue to occur during the early twenties.” Id.

38. Such individuals lack the ability to control their emotions even after their cognitive 

abilities have become more developed. Their lessened emotional development translates into a 

diminished “ability to exercise self-control, to properly consider the risks and rewards of 

alternative courses of action, and to resist coercive pressure from others. Thus, one may be 

intellectually mature but also socially and emotionally immature.” Id. at 7-8. The gap between 

emotional and intellectual maturity is “exacerbated when adolescents and young adults are making 

decisions in situations that are emotionally arousing, including those that generate negative 

emotions, such as fear, threat, anger, or anxiety.” Id. at 8.1 According to recent experimental 

studies, “the peak age for risky decision-making was determined to be between nineteen (19) and 

twenty-one (21).” Id.

Neurobiological evidence of diminished culpability

39. The Circuit Court’s finding was supported by not only psychological evidence but 

also “neurobiological researchf.]” Id. This research is highly relevant to Mr. Otte’s Eighth

1 The Circuit Court explained that an adolescent is a person between the ages of ten and twenty 

and an adult is a person age twenty-one and older. Id. at 2.
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Amendment claim. See Moore, 137 S. Ct. at 1044. “[T]he system that is responsible for self- 

control, regulating impulses, thinking ahead, evaluating the risks and rewards of ail action, and 

resisting peer pressure—referred to as the ‘cognitive control system’—is still undergoing 

significant development well into the mid-twenties (20s).” Id. at 8-9. Accordingly, during “late 

adolescence there is a ‘maturational imbalance’ between the socio-emotional system and the 

cognitive control system that inclines adolescents toward sensation-seeking and impulsivity.” Id. 

at 9.

40. Regarding brain development, a structural change occurs “through the twenties 

(20s)” called “myelination”. Id. Myelination is the “insulation of neuronal connections, allowing 

the brain to transmit information more quickly”. Id. “[T]he maturation of connections between 

the prefrontal cortex and regions which govern self-regulation and emotions continues into the 

mid-twenties (20s).” Id. “This supports the psychological findings ... which conclude that even 

intellectual young adults may have trouble controlling impulses and emotions, especially in the 

presence of peers and in emotionally arousing situations.” Id. at 9-10.

41. A “hallmark [] of neurobiological development during adolescence is the 

heightened plasticity—the ability to change in response to experience—of the brain.” Id. at 10. A 

period of marked neuroplasticity occurs during the adolescents’ late teens to early twenties. Id. 

“Given adolescents’ ongoing development and heightened plasticity, it is difficult to predict future 

criminality or delinquent behavior from antisocial behavior during the teen years, even among teen 

agers accused of violent crimes. In fact, many researchers have conducted studies finding that 

approximately ninety (90) percent of serious juvenile offenders age out of crime and do not 

continue criminal behavior into adulthood.” Id. at 10-11.
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Eighth and Fourteenth Amendments prohibit the execution of an offender who was

under age twenty-one at the time of the offense

42. Scientific “research shows that [offenders between age eighteen and twenty] are 

categorically less culpable for the same reasons that the Supreme Court in Roper found teenagers 

under eighteen (18) to be” categorically less culpable and therefore ineligible for execution. See 

Moore, 137 S.Ct. at 1044. First, offenders under age twenty-one “lack maturity to control their 

impulses and fully consider both the risks and rewards of an action, making them unlikely to be 

deterred by knowledge of likelihood and severity of punishments[.]” Bredhold Slip. Op. at 11. 

Second, such offenders “are susceptible to peer pressure and emotional influence, which 

exacerbates their existing immaturity when in groups or under stressful conditions[.]” Id. And 

third, “their character is not yet well formed due to the neuroplasticity of the young brain, meaning 

that they have a much better chance at rehabilitation than do adults [over twenty-one].” Id. As a 

result of these developmental limitations, offenders such as Gary Otte lack the type of “extreme 

culpability” that would make them “the most deserving of execution.” See id. at 11-12 (quoting 

Roper, 543 U.S. at 568).

PRAYER FOR RELIEF

Plaintiff Gary Otte requests that this Court grant him relief to prevent the unconstitutional 

imposition of the two death sentences upon him:

A. Plaintiff requests an order from this Court declaring Ohio’s death penalty statute 

unconstitutional as it is applied to him on the basis of his age of twenty at the time of the 

offenses in Februray 1992;

B. Alternatively, Plaintiff requests an evidentiary hearing on the matter of whether he is now 

categorically excluded from the death penalty on the basis of his age at the time of the 

offense;
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C. For such further relief as this Court may deem just and proper.
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