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Shaun M. Murphy, Esq. (SBN 194965)

IF E  D
SUPERIOR COURT OF CALIFORNIA

COUNTY OF RIVERSIDE

JUN 3 0 2017
E. OLIVAS

Katelyn K. Empey, Esq. (SBN 292110)
SLOVAK BARON EMPEY MURPHY & PINKNEY LLP
1800 East Tahquitz Canyon Way
Palm Springs, California 92262
Telephone (760) 322-2275 / Facsimile (760) 322-2107
Email: murphy@sbemp.com/kempey@sbemp.com

[Exempt from filing fees per c4
Gov. Code §6103] c c >
[Deemed verified per Code
Civ. Proc. § 446]

Attorneys for Plaintiffs, CITY OF BEAUMONT and BEAUMONT UTILITY AUTHORITY

SUPERIOR COURT OF CALIFORNIA

COUNTY OF RIVERSIDE (RIVERSIDE BRANCH)

CITY OF BEAUMONT, a municipal
corporation; and BEAUMONT UTILITY
AUTHORITY a public agency blended
component unit of the City of Beaumont,

Plaintiffs,

V.

JOSEPH AKLUFI, an individual; DAVID
WYSOCKI, an individual; AKLUFI &
WYSOCKI, a California partnership; and
DOES 1 through 20, inclusive,

Defendants.

Case No. RIG 171.203:6
COMPLAINT FOR:

1. Legal Malpractice
2. Breach of Fiduciary Duty
3. Breach of Written Contract

Plaintiffs City o f  Beaumont ("City") and Beaumont Utility Authority (collectively,

"Plaintiffs" or "City and City-related entity") allege as follows:

PARTIES

1. P l a i n t i f f  City is a municipal corporation and a general law city in Riverside

County, organized and existing under the laws of the State of California.

2. P l a i n t i f f  BEAUMONT UTILITY AUTHORITY is a public agency blended

component unit of the City and is operating in the County of Riverside, and is organized and

existing under the laws of the State of California.
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3. P l a i n t i f f s  are informed and believe, and on that basis allege, that Defendant

Joseph Aldufi ("Aklufi") is, and at all times herein mentioned was, an individual residing in

Riverside County, California. Plaintiffs are further informed and believe that Aklufi, as a

partner of Aldufi &  Wysocki ("A& W"), was the City Attorney for the City and City-related

entity for a continuous period beginning on or about March 1, 1992, and ending in or about

2014. Aklufi is named in both his official and personal capacities.

4. P l a i n t i f f s  are informed and believe, and on that basis allege, that Defendant

David Wysocki ("Wysocki") is, and at all times herein mentioned was, an individual residing in

San Bernardino County, California. Plaintiffs are further informed and believe, that Wysocki, as

partner of A&W, acted as Deputy City Attorney for the City and City-related entity during the

continuous period beginning on or about March 1, 1992, and ending in about 2014. From 2014

until about May 2015, Wysocki served as City Attorney until in or about May 2015, when

Plaintiffs terminated their relationship with Defendants. Wysocki is named in both his official

and personal capacities.

5. P l a i n t i f f s  are informed and believe, and on that basis allege, that Defendant

Aklufi &  Wysocki is a California partnership and was doing business at all times herein

mentioned in the County of San Bernardino, California, and was organized and existing under

the laws of the State of California, and was, and at all times mentioned herein, licensed to do

business in the State of California, and was doing business in the County of Riverside.

6. P l a i n t i f f s  are ignorant of the true names and capacities of Defendants sued herein

as Does 1 through 20, inclusive, and therefore sues these Defendants by such fictitious names.

Plaintiffs will amend this Complaint to allege their true names when ascertained. Plaintiffs are

informed and believe and on that basis allege that each fictitiously named Defendant is

responsible in some manner for the acts and/or omissions alleged in this Complaint, that

Plaintiffs' damages as herein alleged were proximately caused by these Defendants' acts and/or

omissions, and that each of said Defendants is liable to Plaintiffs upon the claims alleged herein.

7. P l a i n t i f f s  are informed and believe, and on that basis allege, that the Defendants,

and each of them, including Does 1 through 20, in doing the acts and/or omissions herein
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alleged, were acting as the agents, representatives, servants or employees of each of the other

Defendants, and were acting with the course and scope of their employment or agency with the

full knowledge and consent of  the other Defendants (hereinafter collectively referred to as

Defendants").

8. P l a i n t i f f s  have assigned each and every claim alleged herein against defendants,

and each of them, to the Western Riverside Council of Governments ("WRCOG") pursuant to a

2017 settlement agreement and assignment of  claims. Plaintiffs assigned their claims after

WRCOG prevailed in a lawsuit against the City in a case entitled Western Riverside Council of

Governments v. City of Beaumont, Orange County Superior Court Case No. 30-2010-00357976

(the "WRCOG Action). The WRCOG Action resulted in a judgment against the City in excess

of $60 million, and the City and WRCOG settled the matter after the judgment had been entered

and while the City was appealing the judgment against it. Plaintiffs are informed and believe,

and on that basis allege, that WRCOG is bringing a separate action against defendants, and each

of them, for similar claims as are asserted herein. Plaintiffs bring the claims herein in the event

that defendants, or any of them, challenge Plaintiffs' right to assign their claims to WRCOG.

JURISDICTION AND VENUE

9. Ju r i sd i c t i on  is proper in this court as the subject matter is within the general

jurisdiction of this court and the amount in controversy exceeds the jurisdictional minimum of

this Court.

10. V e n u e  is proper in the County of Riverside in that the violations, breaches, acts,

and/or omissions which are the subject of this action occurred in the County of Riverside.

GENERAL BACKGROUND ALLEGATIONS

11. T h e  City and City-related entity bring this lawsuit against A&W, Joseph Aklufi,

and David Wysocki, for legal malpractice, breach of fiduciary duties, and breach of contract

arising out of Defendants' acts and/or omissions while acting as City Attorney for the City and

City-related entity.

12. P la in t i f f s  are informed and believe, and on that basis allege, that Defendant

Aklufl was at all times relevant a partner of Defendant A&W, and he was the City Attorney for
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the City and City-related entity for a continuous period beginning in or about March 1, 1992

and ending in or about 2014.

13. P la in t i f f s  are informed and believe, and on that basis allege, that Defendant

Wysocki was at all times relevant a partner of Defendant A&W, and he acted as Deputy City

Attorney for the City and City-related entity during the continuous period beginning in or about

March 1, 1992 through in or about 2014, after which time he took over as City Attorney, which

position he held until in or about May 2015, at which point, Plaintiffs terminated Defendants.

14. T h u s ,  for over 20 years, Defendants, and each of them, were responsible for

providing comprehensive legal representation to the City as its City Attorney and to the City-

related entity as its General Counsel. Defendants' representation of the City as City Attorney

and the City-related entity as General Counsel included, but was not limited to, advising City

officials in all legal matters pertaining to City business; framing ordinances and/or resolutions

required by the legislative bodies of the City, and related entities; and/or performing other legal

services required from time to time by the legislative bodies of the City and City-related entity.

Defendants, and each of them, as City Attorney for the City and General Counsel for the City-

related entity, served at the pleasure of the City Council and the City-related entity's Boards,

and owed all ethical obligations to the City and City-related entity themselves—as clients—and

not to any individual public official, employee, independent contractor, or community member.

15. A s  City Attorney for the City and General Counsel for the City-related entity,

Defendants, and each of them, were responsible for and had a duty to provide legal advice to the

City and City-related entity regarding material issues that impacted the City and City-related

entity and to oversee any and all outside counsel to whom matters requiring special expertise

were referred. Moreover, Defendants, and each of them, had a duty to and were obligated to

serve as independent advisors to the City Council and other City-related entity Boards, and to

provide a check and balance to insure that actions undertaken by the City Council/Boards and

City officials and employees were lawful and undertaken consistent with all applicable laws,

regulations, and standards.
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16. A s  City Attorney for the City and General Counsel for the City-related entity,

Defendants, and each of them, had a duty to attend public Council/Board meetings, as well as

closed sessions of the City Council/Boards, and to provide legal representation to the City and

related entities during the Council/Board meetings, and otherwise to ensure conformance by the

City and City-related entity with legal requirements. Specifically, such duties included, but were

not limited to, preparation and review of contracts on behalf of the City and City-related entity,

reviewing materials submitted by City staff to the City Council/Boards, and drafting, preparing

and approving as to form legal documents for the City and City-related entity, including

employment contracts, ordinances and resolutions. Additionally, Defendants, and each of them,

were or should have been aware and fully familiar with applicable State law, including the

Brown Act, and the requirements for placing matters on the Agenda, noticing the Agenda,

posting the Agenda, and properly considering Agenda items to ensure the Council/Boards have

acted lawfully. Moreover, Defendants, and each of them, were aware' or should have been aware

and fully familiar with applicable State law governing the award and approval o f  public

contracts, agreements for professional services, and public bidding.

17. F i n a l l y,  as City Attorney for the City and General Counsel for the City-related

entity, Defendants had a duty to supervise, monitor and oversee the actions o f  the City

Council/Boards and City officials, contractors and employees to insure that they acted lawfully.

18. A s  City Attorney for the City and General Counsel for the City-related entity,

Defendants failed to exercise reasonable care and skill in performing legal services and giving

legal advice to the City and City-related entity, including but not limited to the following:

a. De fendan ts ,  and each of them, negligently failed to supervise, monitor

and/or oversee the actions of City officials, contractors and/or other City employees who

were tasked with the daily administration o f  the City and City-related entity, and

defendants negligently permitted members of the City staff, contractors and employees,

including, but not limited to, the City Manager, the City Finance Director, the City

Engineer, the City Public Works Director, the Economic Development Director, and the;

Planning Director to manipulate and ignore legal requirements regarding conflicts of

5
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interest, to overcharge the City and City-related entity for purported services, and to act

secretly and unlawfully and to engage in self-dealing to the detriment of the City and

City-related entity, including but not limited to the following:

i. D e f e n d a n t s ,  and each of them, negligently allowed the City and

City-related entity to enter into, renew and/or amend agreements with various

companies, including but not limited to, Cherry Valley Automotive and

Beaumont Tire, despite City officials, including the Finance Director, Bi l l

Aylward, having a direct or indirect financial interest in the businesses, in

violation of the City's Conflict of Interest Code, Goverment Code section 1090

and the Political Reform Act. Defendants, and each of them, further permitted

Aylward to approve and process payments and requisitions for these businesses

despite the clear conflict of interest.

Defendants, and each of them, negligently allowed the City and

City-related entity to employ as City officials, individuals who owned Urban

Logic Consultants ("ULC"), a  corporation that had a  planning, economic

development, public works, engineering and other services contract with the City

since 1993. ULC was owned by Deepak Moorjani, David Dillon, and Ernest

Egger. Despite never being acknowledged or placed on City payroll, Moorjani

served as City Engineer and Public Works Director, Dillon served as Economic

Development Director, and Egger served as Planning Director. All three of these

individuals served in positions requiring compliance with the City's Conflict of

Interest Code and State conflict of interest laws, including Government Code

section 1090. However, on information and belief, defendants, and each of them,

negligently permitted Moorjani to improperly approve invoices/requisitions for

ULC, and Defendants, and each of them, negligently allowed Dillon, Moorjani,

and Egger to unlawfully profit from ULC contracts with the City in violation of

conflict of interest laws. On information and belief, Defendants, and each of

them, further allowed ULC, Dillon, Moorjani, Egger and/or other contractors of
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Plaintiffs to grossly overcharge Plaintiffs for purported services. Despite having

direct knowledge of the conflicts of interest and other overcharges, Defendants,

and each of them, did nothing to inform/disclose to the City Council and/or other

City-related entity Boards the conflicts o f  interest and/or overcharges or

otherwise to prevent the conflicts of interest and/or overcharges from occurring.

b. Defendants ,  and each of them, negligently failed to discover, impede or

otherwise disclose to the City Council/City-related entity Boards the City officials',

contractors' and employees' conflicts of interest and overcharges, and on information

and belief, defendants, and each of them, know of and/or negligently permitted the

conflicts of interest and overcharges to continue, and/or actively concealed the existence

of the conflicts of  interest and overcharges from the City Council/City-related entity

Boards. Plaintiffs are informed and believe, and on that basis allege, that Defendants,

and each of them, knew or should have known, of the conflicts of interest of the City

officials and of the overcharges as alleged above, and defendants, and each of them, had

a duty to report these conflicts of interest and overcharges and to prevent the same, and

Defendants, and each of them, failed to do so.

c. De fendan ts ,  and each of them, negligently permitted the City to enter into

contracts in violation of State law and the City Code. In violation of State law and City

Code, Defendants, and each of them, permitted the City and City-related entity to enter

into agreements without complying with competitive procedures required by state law

and the City Code. Furthermore, Defendants, and each of them, negligently failed to

require ULC contracts to be submitted and approved in an open and competitive process.

Defendants, and each of them, also negligently permitted the City to enter into contracts

for procurement of electrical supplies and equipment and contracts for services with

Beaumont Electric without complying with proper procurement procedures o r

competitive bidding.

d. De fendan ts  negligently failed to discover and/or prevent the City from

making improper loans to public officials and gifting public funds.
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to provide adequate oversight over contract awards; failed to advise the City and related

entities regarding State law and the City Code; failed to require the City to maintain

written administrative policies and procedures; and failed to require adequate financial

reporting or control over fiscal functions, which caused a massive deficit in the City's

General Fund to go unreported for many years.

g. Plaintiffs are informed and believe, and on that basis allege, that

Defendants, and each of them, negligently or intentionally delayed in timely providing

Plaintiffs with a copy of all of their files related to Plaintiffs' matters when requested

following their termination as City Attorney and General Counsel for the City-related

entity. In or about April 2016, Plaintiffs requested copies of their files from Defendants,

and each of them, and yet it was not until September or October 2016 that Defendants,

and each of them, provided some, but clearly not all, files to Plaintiffs. Plaintiffs are also

informed and believe, and on that basis allege, that Defendants, and each of  them,

intentionally and/or negligently failed to provide all of Plaintiffs' files to Plaintiffs, even

though Defendants, and each of them, had a legal duty to do so. As an example, but

without limitation, Defendants, and each of them, have not given to Plaintiffs any of

their files regarding the WRCOG Action, which resulted in a judgment against the City

in excess of $60 million, even though Plaintiffs had timely requested all of their files be

returned upon termination of defendants.

19. A s  a direct result of Defendants', and each of their, gross negligence and failure

to fulfill the duties of City Attorney for the City and General Counsel for the City-related entity,

the City and City-related entity were damaged in an amount to be determined at trial, but in

excess of the jurisdictional minimum of this Court.

20. O n  or about April 1, 2016, Plaintiffs and Defendants, and each of them, entered

into a tolling agreement, which tolled the running of all applicable statutes of limitation for all

claims asserted herein. The original tolling agreement was set to expire on December 31, 2016,

but on or before December 30, 2016, the parties executed a first amended tolling agreement,

9
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which further tolled the running of all applicable statutes of limitation for all claims asserted

herein through and until June 30;2017.

FIRST CAUSE OF ACTION

(Legal Malpractice against all Defendants)

21. P la in t i f f s  hereby incorporates by reference the allegations contained in paragraph

1 through 20 above as though fully set forth herein.

22. A s  a  consequence o f  the attorney-client relationship that existed between

Defendants and Plaintiff as alleged above, at all times relevant herein, Defendants owed a legal

duty plaintiffs to exercise reasonable care and skill in performing legal services and giving legal

advice to City, and to refrain from acts of  negligence and carelessness in discharging said

duties.

23. Defendants, and each of them, owed a duty to Plaintiffs, in their capacity as City

Attorney for the City and General Counsel to the City-related entity, to use such skill, prudence,

and diligence as members of its profession commonly possess and exercise when acting in such

capacities.

24. P la in t i f f s  are informed and believe, and on that basis allege, that Defendants, and

each of them, breached the duties owed to Plaintiffs by, inter al/a, failing to properly supervise,

monitor and/or oversee the actions of former City officials, contractors and/or employees, and

negligently permitting former members of  the City staff and contractors to manipulate and

ignore the requirements o f  the law regarding conflicts o f  interest, and to act secretly and

unlawfully and engage in self-dealing to the detriment of the City, and to overcharge the City

and City-related entity for purported services rendered; by failing to discover, impede or

otherwise disclose to the City Council/City-related entity Boards, the City Officials' conflicts of

interest, and by negligently permitting the conflicts to continue and/or actively concealing the

existence o f  conflicts o f  interest thereof; by negligently permitting the City to enter into

contracts in violation of State law and the City Code which require competitive procedures; by

negligently failing to discover and/or prevent the City from making improper loans to public

officials and gifting public funds; by negligently advising and/or failing to advise the City

10
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regarding the collection and remittance of TUMF fees on development projects to WRCOG; by

negligently failing to require City staff, contractors and/or employees to keep proper accounting

and records of' bond issuances, fixed assets and inventory; by negligently failing to provide

adequate oversight over contract awards; by negligently failing to advise the City regarding

State law and the City Code; by negligently failing to require adequate fmancial reporting or

control over fiscal functions, and by negligently (or intentionally) delaying in providing

Plaintiffs with their files upon termination of  the attorney-client relationship, or for some

matters, including but not limited to the WRCOG Action, failing to return to Plaintiffs any of

their files.

25. P la in t i f f s  are informed and believe, and on that basis allege, that as a direct and

proximate result of Defendants' negligence in failing to exercise proper care and skill as alleged

herein, Plaintiffs sustained actual damages and continue to sustain actual damages. Plaintiffs'

damages are in an amount to be determined at trial, but are in excess of  the jurisdictional

minimum of this Court.

SECOND CAUSE OF ACTION

(Breach of Fiduciary Duty against all Defendants)

26. P la in t i f f s  hereby incorporate by reference the allegations contained in paragraph

1 through 25 above as though fully set forth herein.

27. B y  virtue of the attorney-client relationship that existed between Defendants and

Plaintiffs, and by virtue o f  Plaintiffs having placed confidence in the honesty, fidelity, and

integrity of Defendants, and each of them, a confidential relationship existed between the City

and City-related entity, on the one hand, and Defendants, and each of them, on the other hand,

at all times mentioned herein. Defendants, and each of them, thereby owed Plaintiffs a fiduciary

duty to act at all times in the best interests of the City and City-related entity.

28. D e s p i t e  having accepted the trust and confidence of Plaintiffs, and in violation of

this relationship of trust and confidence, Defendants, and each of them, abused the trust and

confidence of Plaintiffs by, inter alia, failing to properly supervise, monitor and/or oversee the

actions o f  City officials, contractors and/or employees, and negligently permitting former

11
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members o f  the City staff and contractors to ignore the requirements o f  the law regarding

conflicts of  interest, and to overcharge the City for purported services rendered, and to act

secretly and unlawfully and engage in self-dealing to the detriment of' Plaintiffs; by failing to

discover, impede or otherwise disclose to the City Council and City-related entity Boards the

City officials', contractors' and/or employees' conflicts o f  interest,, overcharges and self-

dealings, and by negligently permitting the conflicts, overcharges and self-dealings to continue

and/or actively concealing the existence thereof; by negligently permitting the City to enter into

contracts in violation of State law and the City Code; by negligently failing to discover and/or

prevent the City from making improper loans to public officials and gifting public funds; by

negligently advising and/or failing to advise the City regarding the collection and remittance of

TUMF fees to WRCOG on development projects; by negligently failing to require City staff

and contractors to keep proper accounting and records of  bond issuances, fixed assets and

inventory; by negligently failing to provide adequate oversight over contract awards; by

negligently failing to advise the City regarding State law and the Municipal Code; by

negligently failing to require adequate financial reporting or control over fiscal functions, and

by delaying in providing Plaintiffs with their files upon termination of  the attorney-client

relationship, or for some matters, including but not limited to the WRCOG Action, failing to

return to Plaintiffs any of their files.

29. ,Plaint i ffs  are informed and believe, and on that basis allege, that as a direct and

proximate result of Defendants' negligence in failing to exercise proper care and skill as alleged

herein, Plaintiffs sustained actual damages and continue to sustain actual damages. Plaintiffs'

damages are in an amount to be determined at trial, but are in excess of the jurisdictional

minimum of this Court.

30. P la i n t i f f s  are informed and believe, and on that basis allege, that the conduct of

Defendants, and each of them, as alleged herein, was malicious and unconscionable, and that an

award of exemplary or punitive damages is warranted as against these defendants, and each of

them, in an amount to be proven at trial.

12

COMPLAINT



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

THIRD CAUSE OF ACTION

(Breach of Contract against Defendant A&W)

31. P la in t i f f s  hereby incorporate by reference the allegations contained in paragraph

1 through 30 above as though fully set forth herein.

32. O n  or about March 1, 1992, Defendant Aldufi and Defendant Wysocki, as

partners of Defendant A&W, entered into an agreement with the City for general legal services,

which was later formalized in writing and renewed and amended periodically ("Agreement").

33. Pursuant  to the Agreement, A&W was appointed as the Plaintiffs' legal counsel:

Defendant Aklufi was to represent the City as City Attorney and City-related entity as General

Counsel; Defendant Wysocki was to function as Deputy City Attorney for the City and Deputy

General Counsel for the City-related entity. Pursuant to the Agreement, Defendants, and each of

them, were to "provide such legal services to the City as are requested by the City including, but

not limited to, attending all meetings of the City Council; conferring with and advising any and

all officers and employees of the City and furnishing written opinions relating to City matters

when requested to do so; drafting and preparing any and all ordinances, resolutions, legal

instruments or documents requested by the City; preparing pleadings and other documents

relating to matters involving the City pending before the courts, quasi-judicial or administrative

bodies, and making appearances to represent the City before any court, quasi-judicial,

administrative or legislative body."

34. P la in t i f f s  have performed all conditions, covenants, and promises required to be

performed in  accordance with the terms o f  the Agreement, except for those conditions,

covenants and promise which were excused by the Defendants and/or conditions, covenants,

and promises which City was prevented from performing by the acts or omissions on the part of

Defendants.

35. Defendants, and each of  them, have breached the Agreement by, inter alia,

failing to properly supervise, monitor and/or oversee the actions of City officials, contractors

and/or employees, and negligently permitting former members of the City staff and contractors

to manipulate and ignore the requirements o f  the law regarding conflicts o f  interest, to

13
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overcharge the City and City-related entity for purported services, and to act secretly and

unlawfully and engage in self-dealing to the detriment of  Plaintiffs; by failing to discover,

impede or otherwise fully disclose to the City Council and City-related entity Boards the City

officials', contractors' and employees' conflicts o f  interest, and by permitting the conflicts,

overpayments and self-dealings to continue and/or actively concealing the existence thereof; by

permitting Plaintiffs to enter into contracts in violation of State law and the City Code; by

negligently failing to discover and/or prevent the City from making improper loans to public

officials and gifting public funds; by negligently advising and/or failing to advise the City

regarding the collection of  TUMF fees on development projects; by negligently failing to

require City Management to keep proper accounting and records of bond issuances, fixed assets

and inventory; by negligently failing to provide adequate oversight over contract awards; by

negligently failing to advise the City regarding State law and the Municipal Code; by

negligently failing to require adequate financial reporting or control over fiscal functions, and

by delaying in providing Plaintiffs with their files upon termination of the attorney-client

relationship, or for some matters, including but not limited to the WRCOG Action, failing to

return to Plaintiffs any of their files.

36. P la in t i f f s  are informed and believe, and on that basis allege, that as a direct and

proximate result of A&W' s breaches of the Agreement as alleged herein, Plaintiffs sustained

actual damages and continue to sustain actual damages. Plaintiffs' damages are in an amount to

be determined at trial, but are in excess of the jurisdictional minimum of this Court.

37. F u r t h e r,  the Agreement provides that "[s]hould it become necessary to file an

action or proceeding to enforce this agreement, or any provision o f  this agreement, the

prevailing party in such an action shall be entitled to recover, in addition to damages, the

reasonable amount of his attorneys' fees and costs incurred in such action."

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs, the City and City-related entity pray for judgment as follows:

1. F o r  compensatory damages in an amount to be determined at trial;

2. F o r  exemplary and punitive damages in amount to be determined at trial;
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3. F o r  costs of suit incurred herein;

4. F o r  reasonable attorneys' fees, as allowed by law;

5. F o r  such other and further relief as the Court deems just and proper; and

6. F o r  disgorgement of  profits and attorney's paid to Defendants as a result of

egregious breaches of their duty and standard of care.

Dated: June 2017 S L O \ A K  BARON EMPEY MURPHY & PpaCNEY LLP

SHAUN M.
Attorneys for Plaintiffs
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