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COMMENTS OF THE TENNESSEE BAR ASSOCIATION

The Tennessee Bar Association ("TBA"), by and through its President,

Jason H. Long; Chair of the Communication Law Section, John P. Williams; Vice-

Chair of the Communication Law Section Robb Harvey; General Counsel, Edward

D. Lanquist; and Executive Director Emeritus, Allan F. Ramsaur, provides these

comments concerning the proposed changes to Tenn. Sup. Ct. R. 34, which were

issued by Order entered February 22, 2017.

Comment regarding Tenn. Sup. Ct. R. 34(1). The first two sentences of

the proposed rule are incomplete statements under current law. Accordingly, we

encourage the Court to state instead:

"The public has a statutory right to inspect public records maintained
by government entities including functional equivalents thereof. In addition
to this statutory right, the right of the public to inspect public records
maintained by the clerk of the appellate courts and clerks of the inferior
courts exists under federal and state constitutional law and common law.
Accordingly, the public has the right to inspect public records maintained by
court clerks unless the record has been submitted under seal and the court



has accepted that submission under seal, or is the subject of a protective
order."

The proposed rule fails to highlight the exacting scrutiny that is required

when parties or courts attempt to seal judicial materials from public scrutiny. It

also appears to imply that parties have some authority to submit materials under

seal without court approval. Parties, and the courts that are assigned to their cases,

should be discouraged from using protective orders to conflate the standards for

production of information as confidential with the more demanding standards for

sealing judicial records from public view. See, e.g., Beauchamp v Federal Home

Loan Mortgage Co., 628 Fed. Appx. 202, 207 (6th Cir. 2016); Shane Group, Inc. v.

Blue Cross Blue Shield of Michigan, 825 F.3d 299 (6th Cir. 2016). A proponent of

sealing bears an extremely high burden.

Comment regarding Tenn. Sup. Ct. R. 34(2)(A). The statutory reference

should be to Tenn. Code Ann. §10-7-503(a)(1)(A). This definition of the term

"public record" was added to the Code by Chapter 1179 of the Public Acts of

2008.

Comment regarding Tenn. Sup. Ct. R. 34(2)(B)(vii). The current rule,

which applies only to appellate judicial records, attempts to create its own

exemption from the term "public records" as follows: "Documents protected from

disclosure by order or rule of court."



Assuming that it would be lawful to do so, trial courts should not be

authorized to promulgate further local exceptions to the access requirements of the

Tennessee Public Records Act, or to diminish the presumptions of access that exist

under constitutional law and common law. The proposed language appears to

create the possibility of a patchwork of exemptions throughout the State, some of

which may run afoul of existing constitutional, common law and statutory

protections.

Comment regarding Tenn. Sup. Ct. R. 34(2)(B)(viii). The proposed new

language in (2)(B)(vii) is vague and overly broad. We encourage the Court not to

add the following draft language to (2)(B)(vii): "or potentially undermine the

inherent constitutional powers granted to the court and recognized in Tenn. Code

Ann. §16-3-503." This proposed language is inconsistent with the presumption of

public access established by the General Assembly and endorsed by the Court in

numerous decisions. The citation to Tenn. Code Ann. §16-3-503 simply refers to

the law which declares that the common law at the time of the adoption of the

Constitution would apply to the powers of our courts.

The language of the current rule ("the disclosure of which would frustrate or

interfere with the judicial function of the courts") provides the courts sufficient

discretion to decide that certain records should not be released, and even that

discretion is bounded by the federal and state constitutions and existing precedent



under the common law. The Tennessee Bar Association favors, when possible,

clear guidance to courts, clerks, and citizens concerning access to court records,

and thus about the scope and limits of exceptions to access. While the existing

language may not be a model of precision, the addition of the proposed language

would make matters worse, rather than better, making the boundaries of the

exception less clear.

Comment regarding Tenn. Sup Ct. R. 34(3). Subsection (3) sets forth the

procedure for requesting to inspect and obtain copies of public records in the office

of the Appellate Court Clerk, as well as the procedure for appealing when the

requestor is "dissatisfied with the clerk's disposition of a request." However,

although (1) and (2) of the revised Rule 34 make the Rule applicable to the inferior

courts, there is no provision comparable to subsection (3) which would be

applicable to the clerks of the inferior courts.

In addition, current Rule 34(3)(A) also contains an impermissible content-

based restriction: "Requests to inspect all or any part of an appellate record in a

case that has been submitted for disposition shall also contain a brief statement of

the basis or reason for the request." That provision permits the Clerk, or the Court,

to demand to know and then to evaluate a citizen's reason for wishing to inspect a

judicial record which is public. The provision also could act as a deterrent to

citizens from making a request. Moreover, this requirement is contrary to



precedent under the Public Records Act, as Tennessee law has never authorized a

custodian of public records to demand to know or to evaluate a citizen's purposes

in seeking access to public records.

General Public Records Act Comment. Chapter 722 of the Public Acts of

2016 requires every governmental entity to designate a public records request

coordinator (Tenn. Code Ann. §10-7-503(g)). The proposed Rule, as revised, does

not clearly do so. It is unclear whether each inferior court clerk's office should

determine the method of compliance with this requirement or whether the Court

wishes to establish in Rule 34 a uniform method of compliance applicable to all

clerks of inferior courts.
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Tennessee Bar Association
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Tennessee Bar Association
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The undersigned certifies that a true and correct copy of the foregoing has
been served upon the individuals and organizations identified in Exhibit "A" by
regular U.S. Mail, postage prepaid within seven (7) days of filing with the Court.

lan F. Ramsaur



"Exhibit A"

Dwight Aarons
President, National Bar Association,
William Henry Hastie Chapter

University of Tennessee College of Law
1505 Cumberland Avenue, Room 363
Knoxville, TN 37996-0681

Douglas Bates
President, Hickman County Bar
Association

Bates & Bates
P.O. Box 1
Centerville, TN 37033

Bill Harbison
Tennessee Bar Assoc. Immediate Past Pres.
Sherrard Roe Voigt & Harbison
150 3rd Avenue South, #1100
Nashville, TN 37201-2011

Mark Blakley
President, Scott County Bar Association
District Public Defender's Office
2792 Baker Highway; P.O. Box 310
Huntsville, TN 37756

Ben Boston
President, Lawrence County Bar Assoc.
Boston, Holt, Sockwell & Durham PLLC
P.O. Box 357
Lawrenceburg, TN 38464

Thomas Greer
President, Tennessee Trial Lawyers
Association

Bailey & Greer, PLLC
6256 Poplar Avenue
Memphis, TN 38119

William Cockett
Johnson County Bar Association President
Smith & Cockett Attorneys
247 West Main Street, P.O. Box 108
Mountain City, TN 37683-0108

Heather Knott
Rutherford-Cannon County Bar Association
Pate & Knott
104 North Church Street
Murfreesboro, TN 37130-3636

Felisa Cox
President, National Bar Association
Memphis City Attorney's Office
4503 Pinegate Drive
Memphis, TN 38125

Lee Davis
President-Elect, Chattanooga
Bar Association
850 Fortwood Street
Chattanooga, TN 37403-2312

Alyssa Minge
President, ETLAW
Leitner, Williams, Dooley & Napolitan
900 S. Gay Street, Suite 1800
Knoxville, TN 37902-1864

Barri Bernstein
Executive Director
Tennessee Bar Foundation
618 Church Street, Suite 120
Nashville, TN 37219

Laurel Farrell
Washington County Bar Association Pres.
Sisters at Law
249 E. Main Street
Johnson City, TN 37604-5707

Keith Burroughs
President-Elect, Knoxville Bar Association
Egerton, McFee, Armistead & Davis
900 S. Gay Street, 14th Floor
Knoxville, TN 37902

Charles Brasfield
President, Tipton County Bar Association
Brasfield & Brasfield
114 West Liberty Avenue, P.O. Box 846
Covington, TN 38019-0765

Amanda M. Busby
President, Knoxville Bar Association
Anderson Busby PLLC
P.O. Box 2588
Knoxville, TN 37901-2588

Curt Collins
President, Greene County Bar Association
C. Collins Law Firm
128 S. Main Street, Suite 102
Greeneville, TN 37743-4922

Bratten Cook
President, Dekalb County Bar Association
Bratten Hale Cook II
104 N. 3rd Street
Smithville, TN 37166

Terri Crider
President, Gibson County Bar Association
Flippin, Atkins & Crider PC
P.O. Box 160
Humboldt, TN 38343

Jason Davis
President, Marshall County Bar Association
Davis Law Firm
101 1st Avenue North
Lewisburg, TN 37091

Jeremy Ball
President, Jefferson County Bar
Association

Distict Attorney Office
P.O. Box 690
Dandridge, TN 37725

Julian Bibb
President
Tennessee Board of Law Examiners
Stites & Harbison, PLLC
604 West Main Street
Franklin, TN 37064

Tessa Lawson
Putnam County Bar Association President
410 East Spring Street, Suite H
Cookeville, TN 38501-3495

Suanne Bone
TN Assoc. of Criminal Defense Lawyers
530 Church Street, # 300
Nashville, TN 37219

Sara Compher-Rice
President, Tennessee Association of
Criminal Defense Lawyers
Oberman & Rice
550 W. Main Street, Suite 730
Knoxville, TN 37902-2567

Terry Brack
President, Hamblen County Bar Assoc.
Terry, Terry & Stapleton
P.O. Box 724
Morristown, TN 37815

Daryl Colson
President, Overton County Bar Association
Colson & Maxwell
808 North Church Street
Livingston, TN 38570-1134

Chad Cox
President, Paris-Henry County Bar Assoc.
Clark and Cox PLLC
104 North Brewer Street
Paris, TN 38242-4006

Creed Daniel
President, Grainger County Bar Association
Daniel & Daniel
115 Marshall Avenue; P.O. Box 6
Rutledge, TN 37861-0006

Michael Davis
President
Morgan County Bar Association
216 N. Kingston Street
P.O. Box 925
Wartburg, TN 37887-0925



Dan Douglas
President, Lauderdale County Bar
Association

P.O. Box 489
Ripley, TN 38063-0489

Vinh Duong
President, Tennessee Asian Pacific
American Bar Association
Waller Lansden Dortch & Davis LLP
511 Union Street, #2700
Nashville, TN 37210

Kelly Tollett
President, Cumberland County Bar
Association

Fields & Tollett
18 East Street
Crossville, TN 38555

Andrew Frazier
President, Benton County Bar Association
Whitworth Law Firm
P.O. Box 208
Camden, TN 38320

David O'Neil
Williamson County Bar Association
President
5211 Maryland Way
Brentwood, TN 37027

James Gass
President, Sevier County Bar Association
Ogle, Gass & Richardson PC
P.O. Box 5365
Sevierville, TN 37864

Alberto Gonzales
Dean
Belmont University School of Law
1900 Belmont Boulevard
Nashville, TN 37212

David Stanifer
President, Claiborne County Bar
Association

Stanifer & Stanifer
P.O. Box 217
Tazewell, TN 37879

Amy Kathleen Skelton
Hawkins County Bar Association President
Law Office of Mark A. Skelton
121 South Depot Street
Rogersville, TN 37857

Lynda Hood
Executive Director
Chattanooga Bar Association
801 Broad Street
Suite 420 Pioneer Building
Chattanooga, TN 37402

Joanna Douglass
President, Lawyers Association for Women
Tennessee Department of Human Services
225 Martin Luther King Dr., #210
Jackson, TN 38301

Barret Albritton
President, TDLA
Spears Moore Rebman & Williams, P.C.
801 Broad Street, 6th Floor
Chattanooga, TN 37402

Sam Felker
President, Tennessee Stonewall Bar Assoc.
Baker, Donelson, Bearman, Caldwell
211 Commerce Street, Suite 800
Nashville, TN 37201

Jeffrey Granillo
President, Federal Bar Association
Chattanooga Chapter

Chambliss Bahner & Stophel PC
605 Chestnut Street, Suite 1700
Chattanooga, TN 37450

Jonathan Garner
President, Robertson County Bar
Association
Walker & Garner
122 6th Avenue, W.
Springfield, TN 37172

Melanie Gober Grand
Executive Director
Lawyers Association for Women Marion
Griffin Chapter

P.O. Box 190583
Nashville, TN 37219

Kristin Green
President, Bedford County Bar Association
300 E. Lane Street; P.O. Box 461
Shelbyville, TN 37162-0461

Mary Moffatt Helms, President
NE Tenn. Chapter Federal Bar Assoc.
Wimberly, Lawson, Wright, Daves & Jones
929 W. 1st North Street; P.O. Box 1066
Morristown, TN 37816-1066

James Haywood
President, Haywood County Bar
Association
Haywood Law, PLLC
50 Boyd Avenue, P.O. Box 438
Brownsville, TN 38012-0438

Bill Argabrite
Tennessee Bar Foundation Chair
Hunter, Smith & Davis LLP
P.O. Box 3740
Kingsport, TN 37664

Hilary Duke
President, Dickson County Bar Association
Reynolds, Potter, Ragan & Vandivort, PLC
210 East College Street
Dickson, TN 37055

Ariel Anthony
Chapter President, National Bar
Association, S.L. Hutchins Chapter
Husch Blackwell
735 Georgia Avenue, Suite 300
Chattanooga, TN 37402

Joseph Ford
President, Franklin County Bar Association
McBee & Ford
17 S. College Street
Winchester, TN 37398

Anne Fritz
Executive Director
Memphis Bar Association
145 Court Avenue, Suite 1
Memphis, TN 38103-2292

Sandy Garrett
Chief Counsel
The Board of Professional Responsibility
10 Cadillac Drive, Suite 220
Brentwood, TN 37027-5078

Diana Comes
President, AWA
Butler Snow LLP
6075 Poplar Avenue, Suite 500
Memphis, TN 38119

Chris Guthrie
Dean
Vanderbilt University School of Law
131 21st Ave. South, Room 108
Nashville, TN 37203-1181

President, Tennessee Lawyers Association
for Women

P.O. Box 331214
Nashville, TN 37203

Wencke West
Wencke West, Attorney at Law
President, Bradley County Bar Association
P.O. Box 566
Cleveland, TN 37364-0566

Kevin Ritz
Federal Bar Association,
Memphis/Mid-South Chapter President
Office of US Attorney
167 N. Main Street, Suite 800
Memphis, TN 38103-1827



Christopher Bellamy
President, Napier-Looby Chapter
District Attorney General 19th Judicial
District
502 South Main Street
Springfield, TN 37172

Hannah Tippett
President, Anderson County Bar
Association

Mostoller, Stulberg, Whitfield & Allen
136 S. Illinois Avenue, Suite 104
Oak Ridge, TN 37830

Cindy King
Attorney at Law
President, Cocke County Bar Association
833 W. Highway 25/70, Suite A
Newport, TN 37821

Katherine Walker
Sumner County Bar Association President
113 W. Main Street, 3rd Floor
Gallatin, TN 37066-3130

Martin Holmes
President, Federal Bar Association
Nashville Chapter

Dickinson Wright, PLLC
424 Church Street, Suite 1401
Nashville, TN 37219

Cindy Hall
Tennessee CLE Commission Chair
Franklin, Cooper & Marcus PLLC
837 Fort Wood Street
Chattanooga, TN 37403

Jack Warner
President, Obion County Bar Association
Warner Law Firm PLC
308 W. Church Street
Union City, TN 38261

Monica Mackie
Executive Director
Nashville Bar Association
150 4th Avenue N., Suite 1050
Nashville, TN 37219

Peter Letsou
Dean, University of Memphis
Cecil C. Humphreys School of Law

1 North Front Street
Memphis, TN 38103

Mark Mesler
Tennessee Lawyers Fund for Client
Protection Chair
Rosenblum & Reisman, P.C.
6070 Poplar Avenue, Suite 550
Memphis, TN 38119

Tiffany Johnson
Tennessee Alliance for Black Lawyers
QP Legal Research & Writing Services
1067 Fleece Place
Memphis, TN 38104-5620

Wayne R. Kramer
Immediate Past President, Knoxville Bar
Association
Kramer Rayson LLP
P.O. Box 629
Knoxville, TN 37901-0629

Suzanne Keith
Executive Director
Tennessee Association for Justice
629 Woodland Street
Nashville, TN 37206

Rebecca Parsons
Giles County Bar Association President
Rebecca Sue Parsons, Attorney at Law
P.O. Box 333
Pulaski, TN 38478-3219

Sheila Proffitt
President, Coffee County Bar Association
Sheila Bryan Proffitt, PLLC
202 Woodbury Highway, Suite 300
Manchester, TN 37355-1989

Michael King
Chair, Board of Professional
Responsibility

King Law Offices
P.O. Box 667
Huntingdon, TN 38344

Denny Mitchell
President, White County Bar Association
Mitchell Law Office
112 South Main Street
Sparta, TN 38583

David Myers
President, Union County Bar Association
105 Monroe Street; P.O. Box 13
Maynardville, TN 37807-0013

Matt Maddox
President, Carroll County Bar Association
Attorney at Law
P.O. Box 827
Huntingdon, TN 38344

Lee McVey
President, Kingsport Bar Association
The Mcvey Law Firm
108 E. Main St., Suite 208
Kingsport, TN 37660

Aaron Chaplin
President, Jackson-Madison-Henderson
County Bar Association
26th District Attorney
P.O. Box 2825
Jackson, TN 38302-6404

Bill Koch
Dean, Nashville School of Law
4013 Armory Oaks Drive
Nashville, TN 37204-4577

Kathleen Hodge
President, McMinn-Meigs County Bar
Association
Law Office of Kathleen Hodge
291 Abel Avenue
Decatur, TN 37322

William Lawson
President, Unicoi County Bar Association
112 Gay Street, Suite A; P.O. Box 16
Erwin, TN 37650-0016

Judy McKissack
Director
Tennessee Commission on Continuing
Legal Education
1321 Murfreesboro Pike, #810
Nashville, TN 37217

Larry Stanley
President, Warren County Bar Association
100 W. Main Street
P.O. Box 568
McMinnville, TN 37111-0568

Dustin Franklin
President, Bristol Bar Association
Second Judicial District Public Defender's
Office

P.O. Box 839
Blountville, TN 37617

Ian McCabe
President, Loudon County Bar Association
Law Office of Ian McCabe
103 Suburban Road, #201
Knoxville, TN 37923-5584

Daniel Murphy
President, Maury County Bar Association
Fleming, Flynn & Murphy
P.O. Box 90
Columbia, TN 38402

Lynn Newcomb
Pres., Cheatham County Bar Assoc.
Balthrop, Perry, Noe, Newcomb &
Morgan
102 Boyd Street; P.O. Box 82
Ashland City, TN 37015



William Jones
President, Campbell County Bar
Association

Assistant Public Defender
3170 Appalachian Highway, Suite 1
Jacksboro, TN 37757

Nikki Smith-Bartley
President, Lawyers Association for Women
Marion Griffin Chapter

Asurion
648 Grassmere Park, #300
Nashville, TN 37211

Nathan H. Ridley
President, Nashville Bar Association
Bradley Arant Boult Cummings LLP
P.O. Box 340025
Nashville, TN 37203

Joycelyn Stevenson
Past President, Nashville Bar Association
Littler Mendelson PC
333 Commerce Street, #1450
Nashville, TN 37201

Terry Stevens
President, Roane County Bar Association
DA's Office of the 9th District
1008 Bradford Way; P.O. Box 703
Kingston, TN 37763-2850

Christie Sell
President-Elect, Chattanooga Bar Assoc.
Hamilton County

General Session Court Judges
600 Market Street, 203 Courts Building
Chattanooga, TN 37402

Deborah Tate
Administrative Director
Administrative Offices of the Courts
511 Union Street, Suite 600
Nashville, TN 37219-1768

Robert Thomas
National Bar Association,
Ballard Taylor Chapter President
Weinman & Associates
112 S. Liberty St., P.O. Box 266
Jackson, TN 38302-0266

Marsha Wilson
Executive Director
Knoxville Bar Association
P.O. Box 2027
Knoxville, TN 37901-2027

Patrick Frogge
Bell 'Ferment & Frogge PLLC
414 Union Street, Suite 904
Nashville, TN 37219-1851

Beau Pemberton
President, Weakley County Bar Association
Law Office Of James H. Bradberry
109 North Poplar Street; P.O. Box 789
Dresden, TN 38225-0789

Lisa Perlen
Executive Director
Tennessee Board of Law Examiners
511 Union Street, Suite 525
Nashville, TN 37219

Gary Wade
Dean, Lincoln Memorial University
Duncan School of Law

601 W. Summit Hill Drive
Knoxville, TN 37902

Paz Haynes
President, Napier-Looby Bar Foundation
Bone McAllester Norton PLLC
511 Union Street, Suite 1600
Nashville, TN 37219

Shea Wellford
Immediate Past President, Memphis Bar
Association

Martin, Tate, Morrow & Marston, P.C.
6410 Poplar Avenue, Suite 1000
Memphis, TN 38119

Harriet Thompson
President, Hardeman County Bar
Association

P.O. Box 600
Bolivar, TN 38008

Drew Taylor
President, Carter County Bar Association
210 South Main Street
Elizabethton, TN 37643

John Lee Williams
President, Humphreys County Bar
Association

Porch Peeler Williams Thomason
102 S. Court Square
Waverly, TN 37185-2113

Melanie Wilson
Dean
UT College Of Law
1505 W. Cumberland Avenue
Knoxville, TN 37996-1810

Bill Colvin
President, Chattanooga
Bar Association
William G. Colvin, PLLC
801 Broad Street, Suite 428
Chattanooga, TN 37402

Ann Pruitt
Executive Director
Tennessee Alliance for Legal Services
1220 Vintage Place
Nashville, TN 37215

Sara McManus
SETLAW President
Baker Donelson
633 Chestnut Street, Suite 1800
Chattanooga, TN 37450-1801

Mario Ramos
President, Tennessee Association of
Spanish Speaking Attorneys
Mario Ramos PLLC
2021 Richard Jones Road, Suite 300
Nashville, TN 37215

Amy Bates
President, Montgomery County Bar
Association

Mathis, Bates & Klinghard, PLLC
412 Franklin Street
Clarksville, TN 37040-3403

Randall Self
President, Lincoln County Bar Association
Randall E. Self, Attorney At Law
131A Market Street E.; P.O. Box 501
Fayetteville, TN 37334-0501

Travenia Holden
President, 15th Judical District Bar Assoc.
Holden Law Office
1037 West Main Street, Suite C
Lebanon, TN 37087

James Taylor
President, Rhea County Bar Association
1374 Railroad Street, Suite 400
Dayton, TN 37321-2211

Richard Schoepke
President, Dyer County Bar Association
Ashley Ashley & Arnold
P.O. Box H
Dyersburg, TN 38025

Tyler Weiss
President, Monroe County Bar Association
Worthington & Weiss, P.C.
409 College Street N., Suite 1
Madisonville, TN 37354-3103

Dean DeCandia
President, Memphis Bar Association
Shelby County District Attorney General's
Office

201 Poplar Avenue, Suite 301
Memphis, TN 38103-1945



Tracey Hawk
Executive Director
TN Assoc. of Criminal Defense Lawyers
530 Church Street, # 300
Nashville, TN 37219

Erin Palmer Polly
President-Elect, Nashville Bar Association
Butler Snow LLP
150 3rd Avenue South, Suite 1600
Nashville, TN 37201

Earle Schwarz
President-Elect, Memphis Bar Association
2157 Madison Avenue, Suite 201
Memphis, TN 38104
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