
 
 

SUPREME COURT OF THE STATE OF NEW YORK  
COUNTY OF NEW YORK 
 
 
UNITED EDUCATORS INSURANCE,  
      
 Petitioner, 
 

  -against-   
        
THE PENNSYLVANIA STATE UNIVERSITY, 
 

Respondent. 
 

 
 

Index No. ___________ 
 

PETITION TO COMPEL FIRST-
COMMENCED ARBITRATION 
AND TO STAY THE 
PURPORTED LATER-
COMMENCED AAA-
ARBITRATION 
 
Oral Argument Requested 

 
 
 
 

 

Petitioner United Educators Insurance (“United Educators”), by its attorneys Crowell & 

Moring LLP, respectfully petitions this Court to issue an order pursuant to the United States 

Arbitration Act, 9 U.S.C. § 1, et seq. (“FAA”) and New York Civil Practice Law and Rules 

(“CPLR”) §§ 401 et seq. and 7501 et seq.: (i) compelling Respondent The Pennsylvania State 

University (“Penn State”) to proceed with a duly commenced and currently pending arbitration 

under a written agreement to arbitrate (the “Arbitration”), and to complete by a date certain the 

selection of the umpire in the Arbitration pursuant to the umpire selection protocol agreed by the 

parties; (ii) permanently staying a later-commenced and duplicative arbitration purportedly 

commenced by Penn State under the auspices of the American Arbitration Association (“AAA”); 

(iii) awarding United Educators its costs and disbursements incurred in connection with this 

proceeding; and (iv) granting such further relief as this Court may deem just and proper.   
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THE PARTIES  

1. Petitioner United Educators is a reciprocal risk retention group chartered in 

Vermont with its principal place of business at 7700 Wisconsin Avenue, Bethesda, Maryland. 

2. Upon information and belief, Respondent Penn State is a Pennsylvania 

private/public organization organized and existing under and by virtue of the laws of the 

Commonwealth of Pennsylvania, with its principal place of business at 201 Old Main, University 

Park, Pennsylvania.  

JURISDICTION AND VENUE 

3. This Court has jurisdiction over this proceeding because the parties agreed to 

submit themselves to the jurisdiction of this Court for purposes of implementing the arbitration 

provisions in the parties’ agreements.   

4. Venue in New York County is proper because United Educators is a risk retention 

group with members that reside in New York County, and because the parties contractually 

agreed that the legal situs of the Arbitration would be New York, New York.   

FACTUAL BACKGROUND 

A. The UE Policies Issued to Penn State. 

5. United Educators issued to Penn State several Excess Liability Insurance Policies, 

including Excess Liability Insurance Policies with Policy Periods from March 1, 1997 to March 

1, 1998; March 1, 1999 to March 1, 2002; and subsequent one year Policy Periods between 

March 1, 2002 and March 1, 2009 (the “UE Policies”).  (Copies of the UE Policies are attached 

as Exhibits A – I).   

6. Each of the UE Policies contains an identical arbitration clause which provides, in 

pertinent part, as follows: 
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18.  All disputes that may arise between [Penn State] and [United Educators] in 
relation to this Policy, or for its breach, shall be finally settled by arbitration held 
according to the Commercial Arbitration Rules of the American Arbitration 
Association, by which [Penn State] and [United Educators] agree to be bound. . . . 

19.  Unless the parties consent in writing to a lesser number, the arbitration panel 
shall consist of three (3) arbitrators, the first to be appointed by [Penn State], the 
second to be appointed by [United Educators], and the third by the two (2) 
arbitrators so appointed.  The legal situs of the arbitration shall be New York, 
New York; but the arbitration panel may, for the convenience of the parties and 
without changing the situs of the arbitration proceeding, meet or take evidence at 
any place or places. 

20.  The award of the arbitration panel may be, alternatively or cumulatively, for 
monetary damages, an order requiring the performance of obligations under this 
Policy, or any other appropriate order or remedy. . . .  For purposes of 
implementing Paragraphs 18, 19, and 20, including entering judgment upon any 
award by the arbitration panel, [United Educators] and [Penn State] hereby submit 
themselves to the jurisdiction of the State and Federal District Courts located in 
the State of New York.  

(E.g., Ex. A ¶¶ 18 – 20.) 

B. The Claims Against Penn State Arising From Molestation of Children by 
Gerald Sandusky. 

7. Between at least 1971 and 2011, Gerald Sandusky, a former Penn State assistant 

football coach, sexually abused at least thirty young boys.  Mr. Sandusky was convicted of forty-

five counts of sex crimes against children and is currently serving a thirty year prison sentence in 

Pennsylvania.   

8. Two senior officials of Penn State, then-Senior Vice President Gary C. Schultz 

and then-Athletic Director Timothy M. Curley, each pleaded guilty to the crime of Endangering 

the Welfare of Children, 18 Pa.C.S. § 4304(a)(2), by virtue of the fact that he being a person “in 

an official capacity, prevent[ed] or interfer[ed] with the making of a report of suspected child 

abuse” arising from Mr. Sandusky’s sexual abuse of young boys.  A third senior official of Penn 

State, then-President Graham Spanier, was convicted by a jury after trial of Endangering the 

Welfare of Children, 18 Pa.C.S. § 4304(a)(1), by virtue of the fact that “he knowingly 
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endanger[ed] the welfare of  [children] by violating a duty of care, protection or support” with 

respect to Mr. Sandusky’s sexual abuse of young boys. 

9. Several of Mr. Sandusky’s victims asserted claims and lawsuits against Penn State 

alleging, inter alia, that Penn State knew that Mr. Sandusky was sexually abusing children on the 

Penn State campus, but that Penn State made a conscious and deliberate decision not to report 

Mr. Sandusky to the appropriate authorities or to adequately investigate his activities, thus 

enabling Mr. Sandusky to continue to abuse his victims (the “Sandusky Claims”).  

10. Penn State entered into settlement agreements with a number of the Sandusky 

victim claimants, and thereafter demanded insurance coverage for those settlement payments 

from United Educators.  The Sandusky victim claimant settlements at issue in the Arbitration 

total $42.051 million.   

11. United Educators denied Penn State’s demands for coverage for several reasons, 

including that the Sandusky Claims are not covered and/or are excluded by the terms of the UE 

Policies.  

C. The Arbitration and Penn State’s Refusal to Continue to Arbitrate. 

12. By letter dated September 27, 2016, Penn State demanded arbitration against 

United Educators “in order to obtain recovery from [United Educators] for $42.051 million of 

unreimbursed settlements payments to date made by Penn State with respect to the claims and 

lawsuits filed against Penn State alleging sexual misconduct by Gerald Sandusky (the ‘Sandusky 

Claims’)” (the “Arbitration Demand”).  (Exhibit J .) 

13. By letter dated October 5, 2016, United Educators cross-demanded for arbitration, 

seeking, inter alia, “a final award” including “a declaration of the parties’ rights and obligations 

under the UE Policies,” and an order “(a) denying [Penn State’s] request for relief in its entirety, 

and (b) confirming that [United Educators] has no obligation to indemnify [Penn State] for any 
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of the Sandusky Claims.” (the “Cross-Demand”).  (Exhibit K .)  In its Cross-Demand, United 

Educators agreed “to consider foregoing the American Arbitration Association (‘AAA’) 

arbitration rules.”  (Ex. K at 1.) 

14. On January 27, 2017, Penn State and United Educators each named its respective 

party-appointed arbitrator, pursuant to paragraph 18 of the UE Policies.  (Exhibit L .)   

15. On January 27, 2017, Penn State and United Educators also agreed to opt out of 

the UE Policies’ provision that arbitrations are to be held according to the AAA Commercial 

Rules (Exhibit M ), and instead agreed to proceed with an arbitration governed by a negotiated 

set of non-AAA rules, set forth in two documents: (a) an Arbitration Schedule & Agreed 

Protocols; and (b) an Umpire Selection Protocol.  (Exhibits N and O, respectively.)  

16. The Arbitration Schedule & Agreed Protocols set out the elements of the 

Arbitration schedule, detailed steps for conducting discovery, a mechanism for expert witnesses, 

pre-hearing submissions, status reports to the arbitration panel, a meet-and-confer requirement 

and briefing protocol for pre-hearing motions, as well as details and requirements for claims of 

privilege and privilege logs. (Ex. N at 2-3.)  

17. The Umpire Selection Protocol set forth an agreed “strike and rank” procedure 

and the timing for the selection of the third arbitrator, or umpire  (Ex. O), including the following 

agreed steps: 

a. Each party would nominate six (6) umpire candidates (and, if necessary, 
would replace any nominee who declined to be considered). 

b. The parties would jointly send questionnaires to each umpire candidate 
using an agreed form of questionnaire and an agreed joint cover e-mail. 

c. After receipt of completed questionnaires from all twelve (12) candidates, 
each party would strike three umpire candidates from the other party’s list. 

d. Thereafter, the parties would exchange rankings of the remaining six (6) 
candidates in order of preference. 
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e. The umpire would be selected based on the lowest (most preferred) 
combined score (with specified mechanism for breaking any ties).  Id. at ¶ 
5. 

18. The parties then began the process of umpire selection pursuant to and as required 

by the agreed Umpire Selection Protocol.  The parties exchanged lists of umpire candidates on 

February 3, 2017 (Exhibit  P); nominated replacement candidates for candidates who declined to 

be considered on March 1 & 3, 2017; and sent questionnaires to all umpire candidates using the 

agreed form questionnaire and agreed joint cover e-mail on February 3 and March 1 & 3, 2017 

(Exhibit  Q.)  

19. On March 10, 2017, United Educators sent to Penn State its list of “strikes” of 

three of the umpire candidates nominated by Penn State, as required by Paragraph 5 of the 

Umpire Selection Protocol.  (Exhibit O at ¶ 5.)  (Exhibit R. ) 

20. Penn State failed to send its list of umpire candidate strikes in violation of the 

Umpire Selection Protocol, and has refused to complete the selection of the umpire pursuant to 

the agreed Umpire Selection Protocol.  

D. Penn State’s Putative AAA Arbitration Demand.  

21. On March 10, 2017, Penn State purported to commence a new, entirely 

duplicative arbitration under the auspices of the AAA.  (Exhibit  S.)  Penn State’s purported 

demand seeks the same insurance coverage from United Educators under the UE Policies for the 

very same Sandusky sexual molestation claims that are already at issue in the pre-existing non-

AAA arbitration commenced by Penn State on September 27, 2016 (see Exhibit J).  Specifically, 

tracking almost exactly its own previous September 27, 2016 arbitration demand, Penn State’s 

new purported demand seeks “recovery from [United Educators] of in excess of $42 million of 

unreimbursed settlements payments, to date, made by Penn State with respect to the claims and 

lawsuits filed against Penn State alleging sexual misconduct by Gerald Sandusky.”  (Exhibit  S.)  
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 Penn State’s 9/27/16 non-
AAA Demand 

Penn State’s 3/10/17 
Purported AAA Demand 

Relief Sought by Penn State “recovery from UE for 
$42.051 million of 
unreimbursed settlement 
payments to date made by 
Penn State with respect to the 
claims and lawsuits against 
Penn State alleging sexual 
misconduct by Gerald 
Sandusky.” 

“recovery from UE of in 
excess of $42 million of 
unreimbursed settlement 
payments, to date, made by 
Penn State with respect to the 
claims and lawsuits against 
Penn State alleging sexual 
misconduct by Gerald 
Sandusky.” 

22. United Educators objected to Penn State’s demand, and Penn State’s improper 

and impermissible attempt at forum shopping, and requested that the AAA decline to consider or 

proceed with the newly-commenced arbitration, or, in the alternative, to decline to take any 

further action on the purported demand pending resolution of this petition.  By e-mail dated May 

2, 2017, the AAA noted AAA “proceedings are placed in abeyance, beyond party agreement, 

where a court mandates the same” and that, “[h]aving no such court order at present,” the later-

initiated AAA arbitration would proceed.  (Exhibit  T.) 

REQUEST FOR RELIEF 

23. United Educators respectfully petitions this Court pursuant to 9 U.S.C. § 1, et seq. 

and CPLR §§ 401 et seq. and 7501 et seq. for an Order: (a) compelling Penn State to proceed 

with the Arbitration and to complete by a date certain the selection of the umpire pursuant to the 

steps and deadlines set forth in the Umpire Selection Protocol; (b) permanently staying the later-

commenced, duplicative AAA arbitration purportedly commenced by Penn State by arbitration 

demand dated March 10, 2017; (c) awarding United Educators its costs and disbursements  
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incurred in connection with this proceeding; and (d) granting such further relief as this Court 

may deem just and proper.  

Dated: New York, NY 
 May 8, 2017 

Respectfully submitted, 

CROWELL & MORING LLP 

By:  /s/ Harry P. Cohen  

Harry P. Cohen 
Michael K. Robles 
Kelly H. Tsai 

590 Madison Avenue, 20th Floor 
New York, NY 10022-2524 
212-223-4000 

Attorneys for Petitioner  
United Educators Insurance 
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