
 

  1 
#61421v1  
 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
________________________________________________ 
        X 
THE NEW YORK TIMES COMPANY   : 
and MATT APUZZO,      : 

   : 
     Plaintiffs,  :     
        :   
        : COMPLAINT 
   - against -    : 
        :  
BUREAU OF ALCOHOL, TOBACCO, FIREARMS, : 
AND EXPLOSIVES,      : 

       : 
 Defendant.  : 

        : 
        : 
________________________________________________X 
 

Plaintiffs THE NEW YORK TIMES COMPANY and MATT APUZZO, by their undersigned 

attorney, allege for their Complaint: 

1. This is an action under the Freedom of Information Act (“FOIA”), 5 

U.S.C. § 552, to obtain an order for the production of agency records from Defendant in response 

to a FOIA request properly made by Plaintiffs.   

2. Defendant Bureau of Alcohol, Tobacco, Firearms, and Explosives 

(“ATF”) is the federal law enforcement agency with primary jurisdiction over investigating 

tobacco smuggling in the United States.  

3. In 2011, the ATF instituted substantial changes to its policy regarding 

tobacco enforcement investigations. 

4. The move came amid an audit by the Justice Department’s Office of 

Inspector General, which would later find the ATF’s tobacco enforcement investigations plagued 

by lax oversight and mismanagement. 
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5. Yet, at the same time as the ATF was tightening its tobacco enforcement 

policy, some of its Virginia-based agents were engaged in a practice that more closely resembled 

tobacco smuggling than the investigation of it. The profits of this ATF-led tobacco-smuggling 

scheme were shunted to a secret bank account used to finance undercover investigations and pay 

informants (hereinafter, the “ATF Scheme”). See Matt Apuzzo, Shadowy Cigarette Sales Filled 

Secret Bank Account for A.T.F., N.Y. TIMES, Feb. 23, 2017, at A1, available at 

https://nyti.ms/2lurrCq.  

6. In 2013, a major cooperative of U.S. tobacco farmers brought a lawsuit 

against individuals and companies allegedly implicated in the ATF Scheme, which the 

cooperative claimed had bilked it out of several million dollars. See U.S. Tobacco Coop., Inc. v. 

Big S. Wholesale, No. 5:13-cv-527 (E.D.N.C.). 

7. In the wake of Plaintiffs’ reporting on the subject, the House of 

Representatives Committee on Oversight and Government Reform took steps to begin examining 

the scope and nature of the ATF Scheme. See Letter from Jason Chaffetz, Chairman, H. Comm. 

on Oversight & Gov’t Reform, to Thomas E. Brandon, Acting Dir., ATF, (Feb. 22, 2017), 

available at http://bit.ly/2nb2s6U.   

8. In response to these congressional inquiries, Thomas E. Brandon, the 

acting director of the ATF, informed Congress that the ATF has not engaged in the practices 

underlying the ATF Scheme since 2013. See Reviewing ATF’s Failures in the Death of ICE 

Agent Jaime Zapata: Hearing Before the H. Comm. on Oversight & Gov’t Reform, 115th Cong. 

(2017) (prepared statement of acting ATF director Thomas E. Brandon, at 5), available at 

http://bit.ly/2mWUXmT.  
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9. The FOIA requests at issue in this action seek two categories of records: 

(1) records related to ATF policy regarding tobacco smuggling investigations and (2) records 

related to the ATF Scheme itself. 

10. The ATF has failed to respond to the requests in 20 business days, as 

required under FOIA. See 5 U.S.C. § 552(a)(6)(A)(i).  

PARTIES 

11. Plaintiff The New York Times Company publishes The New York Times 

newspaper and www.nytimes.com.  The New York Times Company is headquartered in this 

judicial district at 620 Eighth Avenue, in Manhattan. 

12. Plaintiff Matt Apuzzo is a reporter for The New York Times and an 

employee of The New York Times Company. 

13. Defendant ATF, a component of the Department of Justice, is an agency 

of the federal government that has possession and control of the records that Plaintiffs seek.   

JURISDICTION AND VENUE 

14. This Court has subject matter jurisdiction over this action, pursuant to 28 

U.S.C. § 1331 and 5 U.S.C. § 552(a)(4)(B).  

15. Venue is premised on the place of business of Plaintiffs and is proper in 

this district under 5 U.S.C. § 552(a)(4)(B). 

16. Plaintiffs have exhausted all administrative remedies available. ATF has 

failed to make an initial determination with respect to Plaintiffs’ requests within the timeframe 

set by FOIA, and Plaintiffs therefore are deemed to have exhausted all administrative remedies, 

pursuant to 5 U.S.C. § 552(a)(6)(C). 
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FACTS 

17. The records sought by the FOIA requests underlying this action relate to 

Plaintiffs’ ongoing reporting on the activities and operations of the ATF, in particular the ATF 

Scheme. 

The Order 3380.1 Request 

18. On September 2, 2016, Plaintiffs submitted a FOIA request to the ATF, 

seeking: (1) “[a]ll rules and guidelines maintained by [the ATF] pertaining to the use of so-called 

‘management accounts’ by ATF agents or others when investigating tobacco diversion”; (2) 

“ATF Order 3380.1, ‘Alcohol and Tobacco Enforcement Programs’”; and (3) “[t]he April 2011 

memorandum that accompanied Order 3380.1” (the “Order 3380.1 Request”). (See Exh. A.) 

19. The ATF acknowledged receipt of Plaintiffs’ FOIA request on October 20, 

2016.  

20. The ATF has failed to issue a response to the request within 20 business 

days, as required under FOIA. 

The ATF Scheme Request 

21. Plaintiffs also filed a FOIA request on September 2, 2016, seeking various 

sets of records related to the ATF Scheme (the “ATF Scheme Request”).  

22. Specifically, that request sought “documents related to the tobacco 

diversion investigation at issue in case number 5:13-cv-00527 of the Eastern District Court of 

North Carolina,” including a list of eight specific categories of records. (See Exh. B.) 

23. The ATF acknowledged receipt of this request on October 20, 2016.  

24. The ATF has failed to issue a response to the ATF Scheme Request within 

20 business days, as required under FOIA. 
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COUNT I 

25. Plaintiffs repeat, reallege, and reincorporate the allegations in the 

foregoing paragraphs as though fully set forth herein. 

26. Defendant ATF is subject to FOIA and must therefore release in response 

to a FOIA request any disclosable records in its possession at the time of the request and provide 

a lawful reason for withholding any materials as to which it is claiming an exemption.  

27. The ATF has failed to act on the Order 3380.1 Request within the 20 

business days required by FOIA. See 5 U.S.C. § 552(a)(6)(A)(i).  Accordingly, Plaintiffs are 

deemed to have exhausted their administrative remedies under FOIA. 

28. The ATF has no lawful basis for declining to release the records requested 

by Plaintiffs under FOIA in the Order 3380.1 Request. 

29. Accordingly, Plaintiffs are entitled to an order compelling the ATF to 

produce records responsive to the Order 3380.1 Request. 

COUNT II 

30. Plaintiffs repeat, reallege, and reincorporate the allegations in the 

foregoing paragraphs as though fully set forth herein. 

31. The ATF has failed to act on the ATF Scheme Request within the 20 

business days required by FOIA. See 5 U.S.C. § 552(a)(6)(A)(i).  Accordingly, Plaintiffs are 

deemed to have exhausted their administrative remedies under FOIA. 

32. The ATF has no lawful basis for declining to release the records requested 

by Plaintiffs under FOIA in the ATF Scheme Request. 

33. Accordingly, Plaintiffs are entitled to an order compelling the ATF to 

produce records responsive to the ATF Scheme Request. 

Case 1:17-cv-02144   Document 1   Filed 03/24/17   Page 5 of 6



 

  6 
#61421v1  
 

REQUEST FOR RELIEF 

WHEREFORE, Plaintiffs respectfully request that this Court:  

34. Declare that the documents sought by their FOIA requests, as described in 

the foregoing paragraphs, are public under 5 U.S.C. § 552 and must be disclosed; 

35. Order the ATF to provide the requested documents to Plaintiffs within 20 

business days of the Court’s order; 

36. Award Plaintiffs the costs of this proceeding, including reasonable 

attorneys’ fees, as expressly permitted by FOIA; and  

37. Grant Plaintiffs such other and further relief as this Court deems just and 

proper. 

 

Dated: New York, NY 
 March 24, 2017  
 
       _____________/s/_________________ 
       David E. McCraw, Esq. 
       Legal Department  
       The New York Times Company  
       620 8th Avenue, 18th Floor 
       New York, NY 10018 
       phone: (212) 556-4031 
       fax: (212) 556-1009  
       e-mail: mccrad@nytimes.com  
       Counsel for Plaintiffs 
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