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1

SHAREHOLDER DERIVATIVE COMPLAINT

2

1.

Plaintiff Randy Larson (“Plaintiff”), by and through his undersigned attorneys, hereby

3 submits this shareholder derivative complaint (the “Complaint”) on behalf of nominal defendant
4 Bridgepoint Education, Inc. (“Bridgepoint” or the “Company”) against certain members of the
5 Company’s Board of Directors (the “Board”) and executive officers, seeking to remedy, among
6 other things, defendants’ breaches of fiduciary duties and unjust enrichment from August 2012 to
7 the present (the “Relevant Period”).1
8

2.

According to its public filings, Bridgepoint is a for-profit provider of postsecondary

9 education services. Bridgepoint’s wholly-owned subsidiaries, Ashford University (“Ashford”) and
10 University of the Rockies, are regionally accredited academic institutions that, as of December 31,
11 2015, offered over 49,159 students access to 1,850 courses, 80 degree programs and 150
12 specializations primarily online, as well as at their traditional campuses in Iowa and Colorado,
13 respectively.
14

NATURE OF THE ACTION

15

3.

Throughout the Relevant Period, under defendants’ direction and on their watch,

16 Bridgepoint applied an improper revenue recognition methodology to assess the collectibility of
17 funds owed by students. Specifically, defendants caused the Company to fail to reassess whether
18 collectibility is reasonably assured on a student-by-student basis when recognizing revenue
19 subsequent to a student’s initial enrollment with the Company’s institutions. Implementing this
20 flawed revenue recognition policy, in strict violation of Generally Accepted Accounting Principles
21 (“GAAP”), caused the Company to material misstate its revenue, bad debt expense and accounts
22 receivable in its financial statements filed with the SEC for the years ended December 31, 2011 and
23 December 31, 2012, as well as its financial statements issued for the quarters ended March 31,
24 2012, June 30, 2012 and September 30, 2012. Further, the errors highlighted material weaknesses
25

1

Plaintiff relied on the investigation of counsel and review of the Securities and Exchange
Commission
(“SEC”) filings, press releases, and other public documents and filings referenced in
26
this complaint. Plaintiff’s causes of action set forth herein are brought pursuant to California and
27 Delaware law.
28
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1 in disclosure controls and procedures and internal controls over financial reporting causing
2 significant harm to the Company.
3

4.

On August 4, 2014, defendants caused Bridgepoint to issue a restatement of its

4 financial results for the fiscal year ending December 31, 2013 and each of the three quarterly
5 financial results during the year, as well as a revision of the financial statements for the fiscal years
6 ending December 31, 2012 and 2011 and the quarterly financial results for each of the three
7 quarterly financial results during 2012 (the “Restatement”).
8

5.

Pursuant to GAAP and SEC guidance, revenue cannot be properly recognized if its

9 collectibility is not reasonably assured. During the Relevant Period, Bridgepoint recognized tens of
10 millions of dollars in revenue when defendants knew or recklessly disregarded that the collectibility
11 of this revenue was not reasonably assured.
12

6.

The Restatement corrected this improper recognition of revenue as well as the

13 corresponding artificial increase in the Company’s bad debt expense.
14

7.

Importantly, the Restatement admitted that Bridgepoint did not properly assess the

15 collectibility of revenue during the Relevant Period. Further, defendants knowingly or recklessly
16 misstated Bridgepoint’s financial results in violation of GAAP by recognizing tens of millions in
17 revenue when its collectibility was far from reasonably assured.
18

8.

During the Relevant Period, defendants did not base the Company’s collectibility

19 assurance on its own customers’ ability to pay their tuition − instead, defendants determined
20 whether revenue was reasonably collectible based on the government’s ability to pay.
21

9.

Defendants’ policy of revenue recognition was out of touch with reality given that

22 defendants knew, or were deliberately reckless in not knowing, that their students – and not the
23 government – would be the ultimate source from which Bridgepoint would be collecting its
24 revenue. Defendants’ revenue recognition policy was unfounded based on the following facts
25 known by defendants during the Relevant Period: (1) numerous Bridgepoint students regularly
26 withdrew from Bridgepoint’s institutions mid-course; (2) during the Relevant Period a significant
27 number of students did not timely receive government financial aid and thus were not able to timely
28
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1 pay tuition; (3) if a student left one of Bridgepoint’s institutions midcourse without previous receipt
2 of government financial aid, the student would be responsible for paying any outstanding balances
3 without such aid; and (4) “[i]ndependent payments from students have a lower collection rate than
4 financial aid funding.”
5

10.

Nevertheless, defendants willfully, or with deliberate recklessness, continued to

6 record revenue based on the government’s ability to pay as of a course start date and, as a result,
7 also reported increased bad debt expenses once a student with unpaid outstanding tuition and/or fees
8 was considered delinquent in Bridgepoint’s Relevant Period financial results.
9

11.

Defendants’ intentional and/or deliberately reckless accounting eventually came to

10 light over the first half of 2014. One measure followed by Bridgepoint’s analysts was the percent of
11 the Company’s reported bad debt expense to revenue (“Bad Debt Percentage”).

During the

12 Relevant Period, the Bad Debt Percentage was artificially elevated as a result of Defendants’
13 intentional or deliberately reckless recognition of revenue. Defendants explained that the higher
14 Bad Debt Percentage was due to a backlog created as a result of an internal processing error relating
15 to financial aid packaging for students, but assured investors and analysts that the higher Bad Debt
16 Percentage would work its way back down to historical levels over the course of 2013. But on
17 March 11, 2014, defendants caused Bridgepoint to report an even higher Bad Debt Percentage for
18 the fourth quarter of 2013.

Given defendants’ false assurances, investors and analysts were

19 understandably concerned that the Bad Debt Percentage may not actually work its way back down
20 to historic levels. As a result of this news, Bridgepoint’s stock dropped 16.5% in one day, closing
21 at $16.02 on March 11, 2014.
22

12.

Two months later, defendants slowly revealed and admitted that the Company had

23 been materially misstating revenue during the Relevant Period. On May 12, 2014, on an earnings
24 conference call, defendant Devine admitted that Bridgepoint had been recognizing revenues for
25 students that subsequently lost financial aid eligibility, and that when that revenue was not collected
26 – as was to be expected – it was written off as a bad debt expense. On May 30, 2014, defendants
27 further announced that the Company would restate the financial results for the fiscal 2013 year and
28
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1 for each quarter in 2013, as well as revise the financial results for the fiscal year ending December
2 31, 2012 and 2011 and for each quarter in 2012 to correct this material revenue recognition error.
3

13.

As a result of the announcements on May 12, 2014 and May 30, 2014, Bridgepoint’s

4 stock fell even further, nearly 9%, or $1.41 per share, to close at $14.51 per share on May 12, 2014
5 and continued to fall over another 3%, or $0.46 per share, to close at $14.05 per share on May 13,
6 2014. On June 2, 2014, the first trading day after defendants announced the restatement on May 30,
7 2014 after the market’s close, Bridgepoint’s stock declined 1.31% more, or $0.17 per share, to close
8 at $12.82 per share.
9

14.

When defendants ultimately restated the Company’s financial results to correct its

10 material revenue recognition errors, the restated revenue decreased by tens of millions of dollars
11 and the corresponding bad debt expense also decreased by tens of millions. Predictably, the Bad
12 Debt Percentage fell back in line with Bridgepoint’s historic rates.
13

15.

Unsurprisingly, the SEC is conducting an investigation regarding the circumstances

14 surrounding Bridgepoint’s restatement and its accounting practices. In fact, the SEC is not the only
15 federal agency investigating Bridgepoint concerning its practices: both the U.S. Department of
16 Education and U.S. Department of Justice are currently investigating Bridgepoint’s accounting and
17 administration of federal financial aid funds.
18

16.

On September 12, 2016, The Washington Post (“Washington Post”) revealed that

19 Bridgepoint was forced to pay “more than $24 million to refund and discharge debt that students
20 accumulated through [the Company’s] in-house loan program that used deceptive marketing to lure
21 borrowers.” The article further disclosed that Bridgepoint has to pay an $8 million fine to the
22 Consumer Financial Protection Bureau (“CFPB”).2
23

17.

Accordingly, the Company has been significantly damaged.

24
25
2

Available at https://www.washingtonpost.com/news/grade-point/wp/2016/09/12/for-profitbridgepoint-education-forced-to-forgive-24-million-in-private-student27 loans/?utm_term=.0e1168f7dca5#comments.
26

28
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1

18.

In light of the events described herein, on June 12, 2015, Plaintiff issued a demand

2 (the “Demand”) pursuant to Delaware law on the Board to undertake an independent internal
3 investigation into defendants’ violations of Delaware and/or federal law, and to commence a civil
4 action against each of the defendants to recover for the benefit of the Company the amount of
5 damages sustained by the Company as a result of their breaches of fiduciary duties. A true and
6 correct copy of the Demand is attached hereto as Exhibit “A.”
7

19.

On June 25, 2015, the Company’s General Counsel, Diane L. Thompson

8 (“Thompson”), acknowledged receipt of the Demand (the “Acknowledgement”).

Despite

9 assurances in the Acknowledgment that the Demand “will be addressed by Bridgepoint’s Board of
10 Directors[,]” during the intervening eighteen months, Plaintiff received no further communication
11 from Bridgepoint to suggest the Demand was ever considered by the Board. A true and correct
12 copy of the Acknowledgement is attached hereto as Exhibit “B.”
13

20.

After eighteen months without any further communication from Bridgepoint to

14 suggest the Demand was ever considered by the Board, Plaintiff again wrote to Bridgepoint on
15 January 3, 2017 to ensure no correspondence was missed (the “January 3 Letter”). A true and
16 correct copy of the January 3 Letter is attached hereto as Exhibit “C.”
17

21.

A week later, on January 10, 2017, Plaintiff’s counsel received a letter from

18 Thompson dated January 10, 2017 (the “January 10 Letter”). A true and correct copy of which is
19 attached hereto as Exhibit “D.”

Therein, Thompson asserted that the Demand “mirrored”

20 allegations in the pending federal securities class action entitled Zamir v. Bridgepoint Education,
21 Inc. et. al., (“Zamir”) and claimed that the Board had purportedly decided at some unknown time
22 “to see whether the allegations in Zamir withstand judicial scrutiny before acting on [the]
23 demand.”

(Emphasis added).

Notably, Plaintiff’s counsel had never been informed of this

24 purported decision and was only told of it in the January 10 Letter after Plaintiff pointed out that the
25 Board had ignored the Demand. Thompson concluded that “the Board, in the exercise of its
26 business judgement, believes that a decision on your demand is best made with that more developed
27 factual record in mind.”
28
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1

22.

The January 10 Letter makes clear two critical facts: (1) for the past eighteen months

2 the Board, in contravention of its fiduciary duties, has done nothing to affirmatively investigate the
3 allegations in the Demand; and (2) the Demand has been ignored. Moreover, in order to cover for
4 the fact that the Demand had been ignored, in response to the January 3 Letter, Thompson now
5 claims that at some point over the past eighteen months the Board chose to defer its responsibility to
6 review the Demand until the court in Zamir rules on the defendants’ pending motion to dismiss in
7 that action. Even if Thompson’s claim were true, Plaintiff should have been informed of this
8 decision at the time the Board made it, and in any event, this would be a wrongful deferral of the
9 Board’s fiduciary duty. This alleged decision, even if true, is evidence that the Board has failed to
10 take any steps to properly investigate and act on the Demand.
11

23.

Even assuming that Thompson’s claim about the Board’s “decision” is accurate, the

12 mere existence of a pending class action lawsuit does not alleviate the Board of its fiduciary duties.
13 The Board’s decision to ignore the Demand is improper and demonstrates the Board’s lack of good
14 faith. Plaintiff should be allowed to proceed and to prosecute this action derivatively on behalf of
15 the Company.
16
17

JURISDICTION AND VENUE
24.

This Court has jurisdiction over these proceedings by virtue of defendant Bridgepoint

18 conducting business in the State of California. This action is brought pursuant to applicable law,
19 including the California Constitution, Article VI, §10, and California Corporations Code §800.
20

25.

Venue is proper in this Court because Bridgepoint has a substantial presence in

21 California and is headquartered in San Diego, California. Moreover, each defendant has had
22 extensive contacts with California as a director and/or officer of Bridgepoint or otherwise, which
23 makes the exercise of personal jurisdiction over them proper.
24
25

THE PARTIES
26.

Plaintiff Randy Larson is a current shareholder of Bridgepoint and has been

26 continuously since March 2011. A true and correct copy of this complaint was delivered to
27 Bridgepoint before its filing with the Court.
28
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1

27.

Nominal party Bridgepoint is a Delaware corporation with its principal executives

2 offices located at 8620 Spectrum Center Boulevard, San Diego, CA 92123. According to its public
3 filings, Bridgepoint is a for-profit provider of postsecondary education services.
4

28.

Defendant Patrick T. Hackett (“Hackett”) has served as a director of the Company

5 since March 2008 and as Chairman of the Board since February 2009.
6

29.

Defendant Andrew S. Clark (“Clark”) has served as the Company’s Chief Executive

7 Officer and a director since November 2003 and as President since February 2009. Defendant
8 Clark also served on the Board of Trustees for Ashford University from March 2005 to December
9 2008.
10

30.

Defendant Ryan Craig (“Craig”) has served as a director of the Company since

11 November 2003. In addition, defendant Craig served as a member of the Board’s Audit Committee
12 (“Audit Committee”) during the Relevant Period.
13

31.

Defendant Dale Crandall (“Crandall”) has served as a director of the Company since

14 December 2008. In addition, defendant Crandall served as the Chairman of the Audit Committee
15 during the Relevant Period.
16

32.

Defendant Daniel J. Devine (“Devine”) served as the Company’s Chief Financial

17 Officer (“CFO”) from January 2004 until September 2015.
18

33.

Defendant Kevin Royal (“Royal”) has served as the Company’s CFO since October

34.

Defendant Marye Anne Fox (“Fox”) served as a director of the Company from

19 2015.
20

21 November 2011 until March 2016.
22

35.

Defendant Robert Hartman (“Hartman”) has served as a director of the Company

23 since November 2006. In addition, defendant Hartman served as a member of the Audit Committee
24 during the Relevant Period.
25

36.

Defendant Brandon J. Pope (“Pope”) served as an Advisor of the Company from

26 December 2, 2013 until January 2014, as the Chief Accounting Officer from January 1, 2011 until
27
28
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1 December 2, 2013, and as its Corporate Controller and Vice President (“VP”) from September 2008
2 until December 2, 2013.
3

37.

Defendant Andrew M. Miller (“Miller”) served as a director of the Company from

4 February 2012 until July 2013.
5

38.

Defendant Victor K. Nichols (“Nichols”) has served as a director of the Company

6 since September 2014. In addition, defendant Nichols served as a member of the Audit Committee
7 during the Relevant Period.
8

39.

Defendant Adarsh K. Sarma (“Sarma”) served as a director of the Company from July

9 2005 until August 2016.
10

40.

Defendant Russell Sakamoto (“Sakamoto”) has served as the Company’s Chief

11 Accounting Officer, VP and Corporate Controller since December 2013.
12

41.

Collectively, defendants Hackett, Clark, Craig, Crandall, Devine, Royal, Fox,

13 Hartman, Pope, Miller, Nichols, Sarma, and Sakamoto shall be collectively referred to herein as
14 “Defendants” or the “Individual Defendants.”
15

42.

Collectively, defendants Craig, Crandall, Hartman, and Nichols shall be collectively

16 referred to herein as the “Audit Committee Defendants.”
17

43.

The true names and capacities of defendants sued herein under California Code of

18 Civil Procedure §474 as Does 1 through 25, inclusive, are presently not known to Plaintiff, who
19 therefore sues these defendants by such fictitious names.

Plaintiff will seek to amend this

20 Complaint and include these Doe defendants’ true names and capacities when they are ascertained.
21 Each of the fictitiously named defendants is responsible in some manner for the conduct alleged
22 herein and for the injuries suffered by the Company as a result of defendants’ wanton and illegal
23 conduct.
24
25

DEFENDANTS’ DUTIES
44.

By reason of their positions as officers, directors, and/or fiduciaries of Bridgepoint

26 and because of their ability to control the business and corporate affairs of Bridgepoint, the
27 Defendants owed Bridgepoint and its shareholders fiduciary obligations of good faith, loyalty, and
28
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1 candor, and were and are required to use their utmost ability to control and manage Bridgepoint in a
2 fair, just, honest, and equitable manner. The Defendants were and are required to act in furtherance
3 of the best interests of Bridgepoint and its shareholders so as to benefit all shareholders equally and
4 not in furtherance of their personal interest or benefit. Each director and officer of the Company
5 owes to Bridgepoint and its shareholders the fiduciary duty to exercise good faith and diligence in
6 the administration of the affairs of the Company and in the use and preservation of its property and
7 assets, and the highest obligations of fair dealing.
8

45.

The Defendants, because of their positions of control and authority as directors and/or

9 officers of Bridgepoint, were able to and did, directly and/or indirectly, exercise control over the
10 wrongful acts complained of herein.

Because of their advisory, executive, managerial, and

11 directorial positions with Bridgepoint, each of the Defendants had knowledge of material non12 public information regarding the Company.
13

46.

To discharge their duties, the officers and directors of Bridgepoint were required to

14 exercise reasonable and prudent supervision over the management, policies, practices and controls
15 of the Company. By virtue of such duties, the officers and directors of Bridgepoint were required
16 to, among other things:
17

(a)

Exercise good faith to ensure that the affairs of the Company were conducted

18

in an efficient, business-like manner so as to make it possible to provide the

19

highest quality performance of their business;

20

(b)

Exercise good faith to ensure that the Company was operated in a diligent,

21

honest and prudent manner and complied with all applicable federal and state

22

laws, rules, regulations and requirements, and all contractual obligations,

23

including acting only within the scope of its legal authority; and

24

(c)

When put on notice of problems with the Company’s business practices and

25

operations, exercise good faith in taking appropriate action to correct the

26

misconduct and prevent its recurrence.

27
28
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1

47.

Additionally, the Audit Committee Defendants are subject to the responsibilities

2 imposed on them by the Company’s Audit Committee Charter which states in pertinent part:
3

(a)

Review and discuss with management the Company’s audited annual

4

financial statements and other information that is to be included in the

5

Company’s annual reports on Form 10-K, including the disclosures under

6

“Management’s Discussion and Analysis of Financial Condition and Results

7

of Operations” and the independent auditor’s opinion with respect to the

8

financial statements, and determine whether to recommend to the Board that

9

the financial statements be included in the Company’s annual report on Form

10
11

10-K filed with the SEC;
(b)

Review and discuss with management the Company’s interim financial

12

statements and other information to be included in the Company’s quarterly

13

reports on Form 10-Q, including the disclosures under “Management’s

14

Discussion and Analysis of Financial Condition and Results of Operations,”

15

prior to filing such reports with the SEC;

16

(c)

Review and discuss with management, in advance of release, any earnings

17

release or other press release of the Company that includes operations or

18

financial guidance or financial information, including “pro forma” or

19

“adjusted” non-GAAP information, as well as financial information and

20

earnings guidance provided to analysts and rating agencies;

21

(d)

of the Company’s internal control over financial reporting;

22
23

(e)

24
25

Review annually with management its conclusion regarding the effectiveness

Review and discuss the adequacy and effectiveness of the Company’s
disclosure controls and procedures; and

(f)

Discuss policies with respect to risk assessment and risk management,

26

including guidelines and procedures to govern the process by which risk

27

assessment and risk management are handled, and review the Company’s

28
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1

major risk exposures (whether financial, operating or otherwise) and the steps

2

that management has taken to monitor, control and report such exposures.

3

SUBSTANTIVE ALLEGATIONS

4 A.

Background

5

48.

According to its public filings, Bridgepoint provides postsecondary education to

6 students through its two wholly-owned institutions, Ashford and the University of the Rockies.
7 Unlike most traditional postsecondary institutions, as a publically traded company Bridgepoint and
8 its institutions’ primary focus is profit, not education.
9

49.

Bridgepoint charges high tuitions to its students to generate large revenues and

10 returns. These high tuition costs are vital to Bridgepoint’s business model, and the majority of
11 Bridgepoint’s revenue comes from tuition.
12

50.

In order to meet revenue and profit expectations, for-profit colleges recruit as many

13 students as possible. According to a 2012 Senate HELP3 Committee Report, “Bridgepoint has
14 experienced some of the most dramatic increases in student enrollment, Federal funds, and profit of
15 any company examined. Along with this rapid growth, have come rapid increases in student
16 withdrawal rates . . . . These outcomes call into question whether Bridgepoint’s students are
17 receiving an education that affords them to the ability to repay the loan debt they incurred.”
18

51.

Without federal financial aid assistance, many of Bridgepoint’s students would not

19 choose to attend Bridgepoint’s institutions, nor could they pay the tuition these institutions charge.
20 For example, on an August 4, 2015 earnings conference call, in explaining a decline in
21 Bridgepoint’s year-over-year new enrollments, defendant Clark cited issues applicants had with
22 receiving financial aid assistance: “during the quarter we experienced challenges in starting all of
23 the applicants as our potential students base increased verification scrutiny during their financial aid
24 processing[.]”
25 B.

Defendant’s False and Misleading Statements

26
3

27
28
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1

52.

During the Relevant Period, Defendants made materially false and misleading

2 statements and omissions pertaining to: (1) the Company’s historical financial results; and (2) the
3 Company’s revenue recognition policies.
4

53.

During the Relevant Period, Defendants caused the Company to file the following

5 periodic reports with the SEC, including Quarterly Reports on Form 10-Q and Annual Reports on
6 Form 10-K, containing the Company’s reported financial statements:
7

DATE
FILED

SIGNATORIES

REFERRED TO
BELOW AS

10-K

2012 Fiscal
Year

3/12/2013

Defendants Clark,
Devine, Pope, Craig, Crandall,
Hackett, Fox, Hartman, Miller,
and Sarma

FY 2012 10-K

10-Q

2013 Fiscal
1st Quarter

5/15/2013

Defendant Devine

1Q 2013 10-Q

10-K/A

2012 Fiscal
Year

5/17/2013

Defendants Clark,
Devine and Pope

FY 2012 10-K/A

14

10-Q

2013 Fiscal
2nd Quarter

8/6/2013

Defendant Devine

2Q 2013 10-Q

15

10-Q

2013 Fiscal
3rd Quarter

11/5/2013

Defendant Devine

3Q 2013 10-Q

10-K

2013 Fiscal
Year

3/17/2014

Defendants Clark,
Devine, Sakamoto, Craig,
Crandall, Hackett, Fox,
Hartman and Sarma

FY 2013 10-K

8

FORM

PERIOD

9
10
11
12
13

16
17
18
19
20
21
22

54.

During the Relevant Period, Defendants caused the Company to issue the following

press releases announcing its financial and operating results, which were also filed on Form 8-K
with the SEC and signed by defendant Devine. These press releases contained financial statements
as was included in the Company’s periodic reports:

23

PERIOD

DATE

REFERRED TO BELOW AS

24

2012 Fiscal 4th Quarter and Year
2013 Fiscal 1st Quarter

3/12/2013
5/6/2013

FY 2012 PR
1Q 2013 PR

2013 Fiscal 2nd Quarter

8/6/2013

2Q 2013 PR

26

2013 Fiscal 3rd Quarter

11/5/2013

3Q 2013 PR

27

2013 Fiscal 4th Quarter and Year

3/11/2014

FY 2013 PR

25

28
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1

1.

Materially False or Misleading Statements in the Company’s Disclosure of 4Q
2012 and FY 2012 Results

55.

On March 12, 2013, Defendants caused Bridgepoint to issue its FY 2012 PR and FY

2
3

2012 10-K in which the Company reported revenue of $209.4 million for the fourth quarter of 2012
4
and $968.2 million in revenue for the 2012 fiscal year. Also on that day, defendants Clark and
5
Devine held a quarterly conference call with analysts, during which they reiterated the financial
6
results reported in the press release. Later, on May 17, 2013, Defendants caused the Company to
7

file an amended report of Bridgepoint’s 4Q and FY 2012 financial results on the FY 2012 10-K/A.

8
The FY 2012 10-K/A repeated the earlier reported revenue of $209.4 million for the fourth quarter
9
of 2012 and $968.2 million in revenue for the 2012 fiscal year.
10
56.
11

As disclosed in the Restatement, Defendants materially misstated Bridgepoint’s 2012

fourth quarter and fiscal year reported revenue in Bridgepoint’s FY 2012 PR, FY 2012 10-K, FY

12
2012 10-K/A, and on the March 12, 2013 earnings conference call by overstating fourth quarter of
13
2012 revenue by $2.9 million from $209.4 million to revised revenue of $206.5 million, and
14
overstating revenue for the 2012 fiscal year by $24.8 million dollars from $968.2 million to revised
15
revenue of $943.4 million.
16
57.
17

In the “Critical Accounting Policies and Use of Estimates” section, under the heading

“Revenue Recognition,” the FY 2012 10-K and FY 2012 10-K/A described Bridgepoint’s revenue

18
recognition policies in pertinent part as follows:
19

27

The majority of our revenue comes from tuition revenue and is shown net of
scholarships and refunds. Tuition revenue is recognized on a straight-line basis over
the applicable period of instruction[.]
* * *
If a student withdraws from a program prior to certain dates, the student is entitled to
a refund of a portion of tuition, depending on the date the student last attended a
class. . . . [I]f an online student drops a class and the student’s last date of attendance
was in the first week of class, the student receives a full refund of the tuition for that
class. If an online student drops a class and the last date of attendance was in the
second week of the class, the student receives a refund of 50% of the tuition for that
class. If an online student drops a class and the student’s last date of attendance was
after the second week of the class, the student is not entitled to a refund. We monitor
student attendance in online courses through activity in the online program
associated with that course. After two weeks have passed without attendance in a
class by the student, the student is presumed to have dropped the course as of the last

28
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20
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22
23
24
25
26
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date of attendance, and the student’s tuition is automatically refunded to the extent
the student is entitled to a refund based on the refund policy above. We estimate
expected refunds based on historical refund rates and record a provision to reduce
revenue for the amount that is expected to be refunded. Refunds issued by us for
services that have been provided in a prior period have not historically been material.
Future changes in the rate of student withdrawals may result in a change to expected
refunds and would be accounted for prospectively as a change in estimate.

1
2
3
4

58.

As disclosed in the Restatement, Defendants omitted to state material facts necessary

5
to make the statements in the preceding paragraph not misleading by omitting the highlighted
6
language in ¶75.
7
59.

Additionally, on the March 12, 2013 earnings conference call, defendant Devine, in

8
his opening remarks, stated, in relevant part:
9

11

In the fourth quarter, the increase in bad debt was related to internal processing
issues involving existing students and the timeliness of their financial aid packaging
for their new academic years. The Company has addressed this process and issue
and expects that it will not repeat in 2013.

12

60.

10

The highlighted statement in the preceding paragraph was materially false and

13 misleading because defendant Devine knew, or was deliberately reckless in not knowing, that the
14 internal processing issue was not a one-time issue and had not been resolved. Rather, the problem
15 was getting worse because as Defendants subsequently admitted to the SEC, the internal financial
16 aid processing issue continued to create a backlog in Bridgepoint’s ability to package students
17 throughout 2013, which resulted in the higher Bad Debt Percentage throughout 2013 (§§VI.C.2,
18 VI.C.4.a).4
19

2.

Materially False or Misleading Statements in the Company’s Disclosure of 1Q
2013 Results

61.

On May 6, 2013, Defendants caused Bridgepoint to issue the 1Q 2013 PR announcing

20
21

its quarterly results for the first quarter of 2013. For the quarter, the Company reported revenue of
22
$222 million, beating the analyst consensus for revenue expectation. Also on that day, defendants
23
Clark and Devine held a quarterly conference call with analysts, during which they reiterated the
24
25
26

As explained throughout, the increased “bad debt” was really revenue that never should
have
been
recorded.
27
28

4
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1 financial results reported in the press release. On May 15, 2013, Defendants caused Bridgepoint to
2 file its 1Q 2013 10-Q, in which the reported revenue number from the 1Q 2013 PR was repeated.
3

62.

As disclosed in the Restatement, Defendants materially misstated Bridgepoint’s first

4 quarter of 2013 reported revenue in Bridgepoint’s 1Q 2013 PR, 1Q 2013 10-Q, and on the May 6,
5 2013 earnings conference call by overstating revenue by $7 million from $222 million to revised
6 revenue of $213.0 million.
7

3.

Materially False or Misleading Statements in the Company’s Disclosure of 2Q
2013 Results

63.

On August 6, 2013, Defendants caused Bridgepoint to issue the 2Q 2013 PR

8
9

announcing its financial results for the second quarter of 2013. Defendants caused the Company to
10

report revenue of $197.6 million for the quarter, in line with management’s and analyst consensus.

11
Also on that day, defendants Clark and Devine held a quarterly conference call with analysts, during
12
which they reiterated the financial results reported in the press release. Lastly, on this same day,
13
August 6, 2013, Defendants caused Bridgepoint to file its 2Q 2013 10-Q, in which the reported
14
revenue number from the 2Q 2013 PR was repeated.
15
64.
16

As disclosed in the Restatement, Defendants materially misstated Bridgepoint’s

second quarter of 2013 reported revenue in Bridgepoint’s 2Q 2013 PR, 2Q 2013 10-Q, and on the

17
August 6, 2013 earnings conference call by overstating revenue by $4.1 million from $197.6 million
18
to revised revenue of $193.5 million.
19
20
21

4.

Materially False and Misleading Statements in the Company’s Disclosure of 4Q
2013 and FY 2013 Results

65.

On March 11, 2014, Defendants caused the Company to issue its FY 2013 PR in

22 which the Company reported revenue of $163.5 million for the fourth quarter of 2013 and $768.6
23 million in revenue for the 2013 fiscal year, both in line with analyst consensus. Also on that day,
24 defendants Clark and Devine held a quarterly conference call with analysts, during which they
25 reiterated the financial results reported in the press release. On March 17, 2014, Defendants caused
26 Bridgepoint to file its FY 2013 10-K, in which the reported revenue number from the FY 2013 PR
27 was repeated.
28
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1

66.

As disclosed in the Restatement, Defendants materially misstated Bridgepoint’s

2 fourth quarter and 2013 fiscal year reported revenue in Bridgepoint’s FY 2013 PR, FY 2013 10-K,
3 and on the March 11, 2014 earnings conference call by overstating fourth quarter of 2013 revenue
4 by $1.3 million from $163.5 million to revised revenue of $162.2 million, and overstating revenue
5 for the 2013 fiscal year by $17.2 million dollars from $768.6 million to revised revenue of $751.4
6 million.
7

67.

In the “Critical Accounting Policies and Use of Estimates” section, under the heading

8 “Revenue Recognition,” the FY 2013 10-K described Bridgepoint’s revenue recognition policies in
9 pertinent part as follows:
10

21

The majority of our revenue comes from tuition revenue and is shown net of
scholarships and refunds. Tuition revenue is recognized on a straight-line basis over
the applicable period of instruction[.]
* * *
If a student withdraws from a program prior to certain dates, the student is entitled to
a refund of a portion of tuition, depending on the date the student last attended a
class. . . . [I]f an online student drops a class and the student’s last date of attendance
was in the first week of class, the student receives a full refund of the tuition for that
class. If an online student drops a class and the last date of attendance was in the
second week of the class, the student receives a refund of 50% of the tuition for that
class. If an online student drops a class and the student’s last date of attendance was
after the second week of the class, the student is not entitled to a refund. We monitor
student attendance in online courses through activity in the online program
associated with that course. After two weeks have passed without attendance in a
class by the student, the student is presumed to have dropped the course as of the last
date of attendance, and the student’s tuition is automatically refunded to the extent
the student is entitled to a refund based on the refund policy above. We estimate
expected refunds based on historical refund rates and record a provision to reduce
revenue for the amount that is expected to be refunded. Refunds issued by us for
services that have been provided in a prior period have not historically been material.
Future changes in the rate of student withdrawals may result in a change to expected
refunds and would be accounted for prospectively as a change in estimate.

22

68.

11
12
13
14
15
16
17
18
19
20

As disclosed in the Restatement, Defendants omitted to state material facts necessary

23 to make the statements in the preceding paragraph not misleading by omitting the highlighted
24 language in ¶75.
25

5.

The Individual Defendants’ Materially False and Misleading Sarbanes-Oxley
Certifications

26
27
28
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1

69.

Each of Bridgepoint’s quarterly and annual financial filing during the Relevant

2 Period, including FY 2012 10-K, 1Q 2013 10-Q, FY 2012 10-K/A, 2Q 2013 10-Q, 3Q 2013 10-Q,
3 and FY 2013 10-K, contained certifications pursuant to the Sarbanes-Oxley of 2002, signed by
4 Defendants Clark and Devine, who certified:
5

I, [Andrew S. Clark/Daniel J. Devine], certify that:

6

1.

I have reviewed this Quarterly Report on Form 10-Q of Bridgepoint
Education Inc.;

2.

Based on my knowledge, this report does not contain any untrue
statement of a material fact or omit to state a material fact necessary to
make the statements made, in light of the circumstances under which
such statements were made, not misleading with respect to the period
covered by this report;

3.

Based on my knowledge, the financial statements, and other financial
information included in this report, fairly present in all material
respects the financial condition, results of operations and cash flows of
the registrant as of, and for, the periods presented in this report;

4.

The registrant’s other certifying officer(s) and I are responsible for
establishing and maintaining disclosure controls and procedures (as
defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal
control over financial reporting (as defined in Exchange Act Rules
13a15(f) and 15d-15(f)) for the registrant and have:

7
8
9
10
11
12
13
14
15
16

a.

Designed such disclosure controls and procedures, or caused such
disclosure controls and procedures to be designed under our
supervision, to ensure that material information relating to the
registrant including its consolidated subsidiaries, is made known to
us by others within those entities, particularly during the period in
which this report is being prepared;

b.

Designed such internal control over financial reporting, or caused
such internal control over financial reporting to be designed under
our supervision, to provide reasonable assurance regarding the
reliability of financial reporting and the preparation of financial
statements for external purposes in accordance with generally
accepted accounting principles;

c.

Evaluated the effectiveness of the registrant’s disclosure controls
and procedures and presented in this report our conclusions about
the effectiveness of the disclosure controls and procedures, as of the
end of the period covered by this report based on such evaluation;
and

d.

Disclosed in this report any change in the registrant’s internal
control over financial reporting that occurred during the registrant’s
most recent fiscal quarter (the registrant’s fourth fiscal quarter in the
case of an annual report) that has materially affected, or is

17
18
19
20
21
22
23
24
25
26
27
28
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reasonably likely to materially affect, the registrant’s internal
control over financial reporting; and

1

4

The registrant’s other certifying officer(s) and I have disclosed, based
on our most recent evaluation of internal control over financial
reporting, to the registrant’s auditors and the audit committee of the
registrant’s board of directors (or persons performing the equivalent
functions):

5

a.

All significant deficiencies and material weaknesses in the design
or operation of internal control over financial reporting which are
reasonably likely to adversely affect the registrant’s ability to
record, process, summarize and report financial information; and

b.

Any fraud, whether or not material, that involves management or
other employees who have a significant role in the registrant’s
internal control over financial reporting.

5.

2
3

6
7
8
9
10
11
12

* * *
In connection with the annual report of Bridgepoint Education, Inc. (the
“Company”) on Form 10-K for the period ended December 31, 2013, as filed with
the Securities and Exchange Commission on the date hereof (the “Report”), each of
the undersigned hereby certify, pursuant to 18 U.S.C. Section 1350, as adopted
pursuant to Section 906 of the Sarbanes-Oxley Act of 2002, that:

13

1.

The Report fully complies with the requirements of Section 13(a) or
15(d) of the Securities Exchange Act of 1934, as amended (the
“Exchange Act”); and

2.

The information contained in the Report fairly presents, in all material
respects, the financial condition and results of operations of the
Company.

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

70.

As admitted in the Restatement, the statements set forth in the preceding paragraph

were materially false and misleading when issued. Contrary to defendants Clark and Devine’s
certifications that Bridgepoint’s internal controls over financial reporting were “effective” and were
designed “to provide reasonable assurance regarding the reliability of financial reporting and the
preparation of financial statements,” Defendants concluded in the Restatement that the Company’s
disclosure controls and procedures were not effective as of March 31, 2013, June 30, 2013,
September 30, 2013, and December 31, 2013, stating in relevant part:
Our management has concluded that there are two material weaknesses in internal
control over financial reporting, as we did not maintain effective controls over the
selection and application of GAAP related to revenue recognition and restricted
cash. Specifically, the members of our management team with the requisite level of
accounting knowledge, experience and training commensurate with our financial
reporting requirements did not analyze certain accounting issues at the level of detail
required to ensure the proper application of GAAP in certain circumstances. One
control deficiency related to our failure to maintain effective internal controls over
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the accounting for revenue recognition. Specifically, the process for analyzing the
collectibility criterion for revenue recognition was not designed to reassess
collectibility, on a student-by-student basis, throughout the period revenue was
recognized by the Company’s institutions. This control deficiency resulted in the
misstatement of our revenue, bad debt expense, and accounts receivables and
related financial disclosures, and resulted in the restatement of the Company’s
consolidated financial statements for the year 2013 and each of the quarters of 2013
and revision of the Company’s consolidated financial statements for the years 2012
and 2011 and each of the quarters of 2012 and 2011.

1
2
3
4
5
C.

The Truth Begins to Emerge

6
7
8

1.

The Company Restates Revenues and Defendants Admit to Recognizing
Revenue When Collectibility Was Not Reasonably Assured

71.

On May 12, 2014, Defendants disclosed that the Company would be unable to timely

9 file its Form 10-Q for the first quarter of 2014 due to its efforts to quantify the impact of a change in
10 Bridgepoint’s revenue recognition policy, explaining:
11
12
13
14
15

Specifically, the Company has historically not determined it necessary to reassess
whether collectibility is reasonably assured on a student-by-student basis when
recognizing revenue subsequent to a student’s initial enrollment with the Company’s
institutions.
. . . [S]uch a reassessment is required under accounting principles generally accepted
in the United States upon certain changes in circumstances, such as when a student
loses financial aid eligibility.
Defendants also noted that they were evaluating whether to restate Bridgepoint’s financial results

16
for the periods from January 1, 2011 through December 31, 2013 due to the lack of student-by17
student reassessment.
18
72.

Defendant Devine further explained on a May 12, 2014 earnings conference call that:

19
20
21
22

Under previous revenue recognition, revenues recognized subsequent to a student
losing financial aid eligibility, and ultimately not collected, were included in our bad
debt expense. Going forward, our policy will exclude these revenues and will result
in a corresponding decrease in our bad debt expense that will be realized over
subsequent quarters.
73.

At first, defendant Devine described this change as prospective in nature. However, a

23
couple of weeks later, on May 30, 2014, Defendants announced that they were restating
24

Bridgepoint’s financial results for the fiscal year ending December 31, 2013 and each of the three

25
quarterly financial results during the year, as well as a revision of the financial statements for the
26
fiscal years ending December 31, 2012 and 2011 and the quarterly financial results for each of the
27
28
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1 three quarterly financial results during 2012, to reflect Bridgepoint’s now proper revenue
2 recognition policy. On August 4, 2014, defendants caused the Company to issue the restated and
3 revised financials on an amended Form 10- K for the fiscal year ending December 31, 2013 and on
4 amended Form 10-Qs for the three fiscal quarters for 2013.
5

74.

The Restatement corrected Bridgepoint’s materially misstated revenue figures, which

6 correspondingly caused the Bad Debt Percentage to decrease back in line with Bridgepoint’s
7 historical rates. The Restatement also reclassified certain of the Company’s reported cash on its
8 balance sheet as restricted cash to account for federal financial aid funds held by Bridgepoint for
9 students that result in credit balances on a student’s account.
10

75.

11

14

on the revenue recognition, the process for analyzing the collectibility assertion was
not designed to reassess collectibility on a student-bystudent basis throughout the
period revenue was recognized by the Company’s institutions. As a result, the
Company has changed its revenue recognition policy and has identified
adjustments, relating to revenue, provision for bad debts, accounts receivable,
which should have been recognized during the prior periods, and restricted cash
balances, which should have been presented differently during the prior periods.5

15

76.

12
13

Significantly, in the Restatement Defendants admitted that:

As explained in more detail below, pursuant to SEC guidance and GAAP, revenue

16 should not be recognized until all of the following criteria are met: (1) persuasive evidence of an
17 arrangement exists; (2) delivery has occurred or services have been rendered; (3) the seller’s price
18 to the buyer is fixed or determinable; and (4) collectibility is reasonably assured. During the
19 Relevant Period, Defendants recognized tens of millions in revenue for students without financial
20 aid eligibility, and thus were less likely to pay any owed tuition and/or fees. As a result, Defendants
21 were recognizing revenue when the likelihood of the Company actually receiving payment from
22 these students was not reasonably assured.
23

77.

Prior to the Restatement, Bridgepoint’s revenue recognition policy callously failed to

24 address whether it met any of the SEC’s criteria for revenue recognition. In the Restatement,
25 Defendants published Bridgepoint’s updated revenue recognition policy, adding additional language
26
5

27
28

All emphasis added unless otherwise noted.
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1 (highlighted in bold below) to address the assessment of the collectibility criterion based on the
2 Company’s analysis of revenue to account for a student’s ability to pay in certain circumstances:

19

The Company recognizes revenue when persuasive evidence of an arrangement
exists, services have been rendered or delivery has occurred, our fees or price is
fixed or determinable, and collectibility is reasonably assured. The Company’s
revenue consists of tuition, technology fees, course digital materials and other
miscellaneous fees. Tuition revenue is deferred and recognized on a straight-line
basis over the applicable period of instruction net of scholarships and expected
refunds[.]
* * *
The Company’s institutions’ online students generally enroll in a program that
encompasses a series of five to six-week courses which are taken consecutively over
the length of the program. With the exception of those students under conditional
admission, the online students are billed on a payment period basis on the first day of
class. The Company’s institutions’ campus-based students enroll in a program that
encompasses a series of nine-week or 16-week courses. Campus-based students are
billed at the beginning of each term. The Company assesses collectibility at the start
of a student’s payment period (generally five courses for undergraduates and four
courses for graduates) for the courses in that payment period.
* * *
For those students under conditional admission, the student is not obligated for
payment until after their conditional admission period has lapsed, so there is no
required refund. For all subsequent courses, the Company records a provision for
expected refunds and reduces revenue for the amount that is expected to be
subsequently refunded. Provisions for expected refunds have not been material to
any period presented. If a student withdraws from a program prior to a specified
date, a portion of such student’s tuition is refunded, subject to certain state
requirements which require a pro rata refund. The Company reassess collectibility
throughout the period revenue is recognized by the Company’s institutions, on a
student-by-student basis. The Company reassess collectibility based upon new
information and changes in facts and circumstances relevant to a student’s ability
to pay. For example, the Company reassesses collectibility when a student drops
from the institution (i.e., is no longer enrolled) and when a student attends a
course that was not included in the initial assessment at the start of a student’s
payment period.

20

78.

3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18

As reflected in the table below, the consistent decline in restated revenue and bad debt

21 expense numbers from the original reported figures is evidence of improper recording of revenue –
22 revenue that should have never been reported, and was not actually a bad debt expense.
23

Financial
Period

24

4Q 2012
FY 2012

25
26

Original
Revenue
(millions)
$209.4
$968.2

Restated Original Bad Restated Bad Original
Restated
Revenue Debt Expense6 Debt Expense Bad Debt/ Bad Debt/
(millions)
(millions)
(millions)
Revenue
Revenue
$206.5
$21.3
$16.2
10.2%
7.8%
$943.4
$73.7
$52.8
7.6%
5.6%

As reported in Bridgepoint’s Form 10-K/A for the year ended December 31, 2012, filed on
May
17,
2013.
27
28

6
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1
2
3
4
5

1Q 2013
2Q 2013
3Q 2013
4Q 2013
FY 2013
2.
79.

$222.0
$197.6
$185.6
$163.5
$768.6

$213.0
$193.5
$182.8
$162.2
$751.4

$18.3
$18.6
$16.8
$18.7
$72.3

$13.0
$11.4
$7.3
$15.4
$47.1

8.2%
9.4%
9.0%
11.4%
9.4%

6.1%
5.9%
4.0%
9.5%
6.3%

Defendants Knew or Recklessly Disregarded That Bridgepoint
Recognizing Revenue Based on the Government’s Ability to Pay

Was

In the Restatement, Defendants revised their revenue recognition policy as detailed

6 above. Defendants explained that the Restatement was necessary because Bridgepoint did not
7 reassess revenue throughout the revenue recognition period.

However, Defendants did not

8 publically explain that Bridgepoint previously based its entire revenue collectibility criterion upon a
9 non-customer’s ability to pay.
10

80.

Nonetheless, in a January 10, 2014 letter to the SEC, defendant Devine expounded on

11 Bridgepoint’s then-current revenue recognition policy: “as of a course start date, we conclude our
12 collectability assessment based on the government’s ability to pay as opposed to a student’s ability
13 to pay.” Defendant Devine’s letter further divulged that: “Similar to government funding sources,
14 we conclude our collectability assessment based on the corporation or military branch’s ability to
15 pay and the student’s eligibility, as opposed to the individual student’s ability to pay.”
16

81.

Defendant Devine’s letter admitted that Bridgepoint assessed the collectibility of all

17 of its revenue based on the government’s (or some other third party’s) ability to pay not only the
18 portion of revenue that is typically covered by federal financial aid funding or other third-party
19 source of funding, but all revenue.
20

82.

Defendant Devine’s January 2014 letter responded to a December 11, 2013 letter

21 from the SEC with numerous comments and questions for Defendants concerning Bridgepoint’s
22 perplexing decline in enrollments but reported increase in revenue for the 2012 fiscal year and the
23 Company’s elevated Bad Debt Percentage.

In this letter, the SEC specifically requested that

24 defendant Devine explain how Bridgepoint determined the collectibility of revenues that were not
25 typically covered by a third-party funding source, stating in relevant part:
26
27
28
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We note that the majority of your revenue is derived from Title IV programs 7
administered by the Department of Education and that the remainder is received
from students through other funding sources such as cash, private loans, state grants,
corporate reimbursement, military benefits and institutional loans. In addition, you
allow students to charge remaining amounts due for tuition, technology fees and
other fees on account. Please tell us if the amounts charged on account are
recognized as revenue over the course period or deferred until cash is collected. If
these amounts are not deferred, addressing your history of collecting payments for
accounts receivable, please tell us how you determined that collectability is
reasonably assured and the price is fixed and determinable per SAB Topic 13:A1
and 13:A4.

1
2
3
4
5
6

83.

7

As evidenced by the SEC’s subsequent February 12, 2014 letter responding to

8 defendant Devine’s January 2014 letter, the SEC was perplexed that Defendants determined the
9 collectibility of revenue to be paid by students was based on the government’s, and not the
10 student’s, ability to pay. The letter stated, in relevant part:
Considering that your bad debt expense for the nine months ended September 30,
2013 approximated 9% of total revenue and appears to relate mostly to former
students, please explain to us why it is appropriate to base your collectability
assessment on the government’s ability to pay. In this regard, please tell us why you
believe that collection is reasonably assured.

11
12
13
14
15

3.

Defendants Knew or Recklessly Disregarded That Collectibility of Revenues
Should Be Based on Reasonable Assurance of Students’ Ability to Pay Tuition

84.

Defendants willfully or recklessly recognized revenue based off of the ability of the

16 government (or other third-party source) to pay for Bridgepoint’s tuition, even when Defendants
17 knew that this tuition would ultimately not be derived from the government. Indeed, it openly
18 admitted that it did not derive 100% of its revenues from the government, corporations, or the
19 military, but assessed the assurance of collectibility entirely based on the ability of these parties to
20 pay Bridgepoint’s tuition.
21

85.

Yet, it is common sense that the assurance that revenue will be collected should be

22 determined based upon the ability of the party obligated to pay. Instead, Bridgepoint entirely based
23 its collectibility assurance on certain third-parties’ ability to pay when these parties had no ultimate
24 obligation to pay Bridgepoint for that revenue.
25
26
7

27
28

Title IV of the Higher Education Act of 1965 (“Title IV”) federal student loan programs.
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1

86.

New GAAP authority codifies this common sense understanding. Accounting

2 Standards Codification 606-10-25-1(e) specifically states that an entity shall account for revenue
3 only when it is probable that the revenue will be collectible. It further states that: “[i]n evaluating
4 whether collectibility of an amount of consideration is probable, an entity shall consider only the
5 customer’s ability and intention to pay that amount of consideration when it is due.”
6

4.

Defendants Knew That the Government Would Not Be Paying Tuition for a
Significant Number of Students And That These Students Were Less Likely to
Pay Outstanding Tuition

87.

The impropriety of Bridgepoint’s collectibility assessment is highlighted by the

7
8

9 following additional facts known by Defendants during the Relevant Period: (1) that numerous
10 Bridgepoint students regularly withdrew from Bridgepoint’s institutions midcourse; (2) that a
11 significant number of students did not timely receive government financial aid and thus were not
12 able to timely pay their tuition; (3) that if a student left one of Bridgepoint’s institutions mid-course
13 and had not yet received government financial aid, the student would be responsible for paying any
14 outstanding balances without the help of this aid; and (4) “[i]ndependent payments from students
15 have a lower collection rate than financial aid funding.”
16

a)

17
88.

The Individual Defendants Knew That a Significant Number of Students
Withdrew From Bridgepoint’s Institutions Mid-Course

During the Relevant Period, the Defendants carefully tracked various enrollment

18
related numbers, such as student persistence and retention.
19

Although these numbers directly

measure how many students have stayed at Bridgepoint’s institutions, by virtue of having total

20
enrollment, as well as persistence and retention numbers, Defendants also had access to the number
21

of students who dropped out of Bridgepoint’s institutions.

22
89.
23
24

On Relevant Period earnings conference calls, Defendants frequently displayed their

knowledge of the Company’s persistence and enrollment numbers and trends, as well as when and
why students leave Bridgepoint’s institutions.

For example, during the May 6, 2013 earning

25
conference call, defendant Clark fielded a request from an analyst asking for the retention and
26

persistence numbers for the quarter and explained that “student persistence was down a little bit

27
28
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1 more than what we expected internally, but that was due to the tuition assistance disruption for the
2 military primarily.”
3

90.

In response to a follow-up question from a different analyst asking for Bridgepoint’s

4 persistence rates, defendant Clark responded:
5
6
7
8

I mean we don’t give the exact percentage numbers out, but it would have been
slightly lower and not materially lower. In other words, we see that − those
fluctuations occur from quarter to quarter. And what’s important more is the
overall trend. You know, I think, publicly, we’ve indicated that the initiatives – the
admissions criteria that we’ve put in place has led to better persisting students in
their second and third courses or their fourth course and beyond.
91.

During the August 6, 2013 earnings conference call, defendant Devine responded to

9
a question asking what percent of bad debt comes from students dropping out in their first quarter:
10

12

I would say approximately a third of students who are enrolled in the institution,
who leave the institution either prior to receiving their eligibility for Title IV funds
or leave the institution after, effectively somebody in their second class, because in
their first class there’s very little financial exposure.

13

92.

11

On the March 11, 2014 and May 12, 2014 earnings conference calls, Defendants

14 divulged retention-based statistics as well as how these statistics helped Defendants reach the
15 Company’s goals. On the March 11, 2014 call, in his opening remarks, defendant Clark stated:
16
17
18
19

One tool that will track our future progress is an annual measure of Ashford’s
cohort-based retention. This metric compares the total number of students who are
active on a census date in early September, to the next census date on the following
September, adjusted to account for students who have graduated. From September of
2012 to September of 2013, this statistic was 60%, a number that has been consistent
for Ashford over the past four years.
93.

Later in this call, defendant Devine reported that “[a]s of December 31, 2013, total

20
student enrollment decreased to 63,624 from 81,810 at December 31, 2012. Persistence in the
21
quarter was 77.9% after accounting for higher graduates, and was essentially flat as compared to the
22

fourth quarter of 2012.” Also, in defendant Clark’s opening remarks on the May 12, 2014 call, he

23
explained in more detail one of the ways Defendants measure student persistence:
24
25
26
27
28

Turning to enrollment, I would like to describe how we measure the success of our
efforts to help students persist and complete their academic studies. Historically on
our fourth-quarter earnings call, we have provided our annual student cohort
retention statistic. Going forward, we will now provide a 12-month retention of
active students from the end of every quarter. We then compare that to the 12-month
retention for students who are actively enrolled at the end of the year-ago quarter.
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b)

1
2

94.

Defendants Knew That Internal Processing Issues Caused a Delay in
Numerous Students’ Receipt of Financial Aid Funds

On the first day of the Relevant Period, March 12, 2013, during an earnings

3 conference call, Defendants explained to investors and analysts that in the middle of 2012,
4 Bridgepoint faced “internal processing issues involving existing students and the timeliness of their
5 financial aid packaging for their new academic years.” In his January 2014 letter to the SEC,
6 defendant Devine elaborated on the “internal processing issue:”
7
8
9
10

In the middle of each calendar year, a material number of our continuing students are
required to be packaged to qualify for Title IV financial aid as they cross over award
years as defined by the Department of Education. Our student management system is
an integral piece of the financial aid qualification process. . . . In 2012, we
experienced technical issues with the annual upgrade of our student management
system, which caused delays in packaging students.
95.

11
12

On the March 12, 2013 earnings conference call, defendant Devine assured investors

that “[t]he Company has addressed this process and issues and expects that it will not repeat in
2013.” But, as defendant Devine admitted to the SEC in his January 2014 letter, “as a result of . . .

13
the prior financial aid packaging issues, a backlog of work resulted for our financial aid and
14
collections departments. Due to this backlog, the ability to package . . . throughout 2013 was
15

reduced.”

16
c)

17
18
96.

Defendants Knew That a Student’s Withdrawal Mid-Course Prior to
Receipt of Financial Aid Would Render That Student Responsible for
the Payment of Outstanding Tuition

In his January 2014 letter to the SEC, defendant Devine admitted:

19
20
21
22

As the corrective actions took longer than anticipated, we were not able to package a
significant number of students prior to the students departure from the institution
and, at the time the students left the institution, they were no longer eligible for
financial aid. As a result, these students were required to pay their outstanding
balance without financial aid assistance.
d)

23
24

i.

25
97.
26

Defendants Knew That Independent Paying Students Were Less Likely
to Pay Outstanding Tuition
Defendants Admitted to the SEC that Independent Paying
Students Were Less Likely to Pay Tuition

Perplexed as to why the “internal processing issues with financial aid packages”

affected Bridgepoint’s Bad Debt Percentage, the SEC asked for more information in its December

27
28
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1 11, 2013 letter. In response, in his January 2014 letter, defendant Devine explained how the
2 financial aid processing issue affected the Bad Debt Percentage:
3
4
5
6

As the corrective actions [relating to the internal financial aid processing issue] took
longer than anticipated, we were not able to package a significant number of students
prior to the students departure from the institution and, at the time the students left
the institution, they were no longer eligible for financial aid. As a result, these
students were required to pay their outstanding balance without financial aid
assistance. Independent students have a lower collection rate than financial aid
funding which results in greater bad debt expense.

7

ii.

8
9
98.
10

A Relevant Period Review of Accounts Receivable Provided
Defendants with a “Deeper Understanding” of How the Behavior
of Students Who Left Bridgepoint Affected the Company’s
Account Receivable Balances

Also during the Relevant Period, defendant Devine spearheaded a review of accounts

receivable after a determination that Bridgepoint’s accounts receivable aging was incorrect in 2012.

11
99.
12
13
14

On May 17, 2013, Defendants caused Bridgepoint to issue an amended Form 10-K

for the 2012 fiscal year (the “2012 Restatement”) in order to reissue the financial statements as a
result of the revision for bad debt expense. A week earlier, in a Form 8-K and Form 12b25 (or “NT
10-Q”) filed with the SEC on May 10, 2013 and signed by defendant Devine, Defendants explained

15
that the financial results for the first quarter of 2013 the Company had earlier announced included
16
$5.6 million in bad debt expenses that should have been reflected in 2012.
17

100. Although Defendants restated the 2012 financial results to revise Bridgepoint’s bad

18
debt expense, they claimed that the increase in bad debt for the year was immaterial. Defendants
19
pointed to ineffective internal controls over accounts receivable as a material weakness, explaining
20
21
22

that (1) “the process for estimating the allowance for doubtful accounts in 2012 was not designed to
appropriately incorporate all relevant qualitative factors” and that (2) “accounts receivable aging
was not correct.”

23
101. In the 2012 Restatement, Defendants also announced a purported remediation plan
24
and that defendant Devine was responsible for implementing these remedial changes and
25

improvements. Defendants explained that they were focusing on “improvements in the accounting

26
27
28
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1 processes, including additional oversight and review, and performing additional analytical
2 procedures,” to remediate Bridgepoint’s control deficiencies.
3

102. As part of the remediation plan, Defendants reported specific actions taken to improve

4 Bridgepoint’s accounts receivable in each of the 2013 quarterly financial reports. In the 2013 10-K,
5 filed with the SEC on March 17, 2014, Defendants indicated that these actions had remediated the
6 earlier reported deficiencies. Among the improvement actions taken, were:
7

•

implementing additional oversight and review;

8

•

gathering insights from operational personnel to ensure a better
understanding of account balances and reasons for fluctuations; and

•

monitoring the receivable sub-populations to ensure a deeper understanding
of how student behavior at the institutions affects related receivable balances.

9
10
11

103. Part of the “monitoring the receivable sub-population” action included an

12 examination of those accounts receivable balances of students who had withdrawn from
13 Bridgepoint’s institutions. During the May 6, 2013 earnings conference call, when answering a
14 question on the reasons behind the “spike” in the Bad Debt Percentage, defendant Devine touted
15 this specific action:
16

19

We did a deeper analysis. The issue that kind of caused the spike so to speak is
that, in our underlying data we use to build our models, those models that certain
credits applied to them from when a student would leave the institution or receive
a credit for another reason. That created one version of kind of our aging buckets,
and then we made the decision that it may be more appropriate if we kind of
suppressed those credits and that created another view of the aging buckets which
we feel is more appropriate.

20

104.

17
18

Thus, Defendants apparent gaining of a “deeper understanding of how student

21 behavior . . . affects related receivable balances,” and specifically of student behavior for those that
22 left Bridgepoint’s institutions, as part of the 2012 Restatement remediation plan, should have alerted
23 Defendants to the fact that independent paying students were not as likely to pay any outstanding
24 tuition and/or fees.
25
26
27
28
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iii.

1
2

Defendants Clark and Devine Were Seasoned For-Profit
Education Industry Executives

105. As detailed above, defendants Clark and Devine had years of professional experience

3 in the for-profit education industry. Defendant Clark began his career in the for-profit education
4 section in 1992 with Apollo Group, Inc., which owns the University of Phoenix. After Apollo,
5 defendant Clark was a divisional VP at Career Education Corporation and the Chief Operating
6 Officer for American InterContinental University. Additionally, prior to launching Bridgepoint in
7 November 2003, defendant Clark was a postsecondary education sector consultant for several
8 private equity firms. Similarly, defendant Devine served as Bridgepoint’s CFO for more than a
9 decade.
10

106. With such a wealth of experience in the for-profit education industry, it is

11 extremely unlikely that defendants Clark and Devine were ignorant of the difficulties facing
12 students in paying tuition without the assistance of financial aid. In fact, this was one of the key
13 takeaways from the Senate HELP Committee’s two-year, in-depth, oversight investigation of the
14 for-profit higher education sector:
15

•

20

But for-profit colleges also ask students with modest financial resources to
take a big risk by enrolling in high-tuition schools. As a result of high tuition,
students must take on significant student loan debt to attend school. When
students withdraw, as hundreds of thousands do each year, they are left with
high monthly payments but without a commensurate increase in earning
power from new training and skills.
* * *
The vast majority of the students left with student loan debt that may follow
them throughout their lives, and can create a financial burden that is
extremely difficult, and sometimes impossible, to escape.

21

107. Defendants breached their fiduciary duties in basing the assurance of collectibility of

16
17
18
19

•

22 its revenues on the government, military, or corporations when Bridgepoint did not ultimately
23 derive 100% of its revenue from these parties. Additionally, during the Relevant Period, when
24 Defendants knew key facts indicating that significant amount of revenue due from students was not
25 reasonably assured to be collectible, Defendants breached their fiduciary duties by continuing to
26 base their revenue recognition collectibility assurance off of the government’s ability to pay.
27
28
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1
2

5.

Defendants Caused the Company to Be Forced to Pay Over $24 Million to
Refund and Discharge Student Debt

108. On September 12, 2016, Washington Post revealed that Bridgepoint was forced to pay

3 “more than $24 million to refund and discharge debt that students accumulated through [the
4 Company’s] in-house loan program that used deceptive marketing to lure borrowers.” The article
5 further disclosed that Bridgepoint has to pay an $8 million fine to the Consumer Financial
6 Protection Bureau (“CFPB”). The article further stated, in part:

8

“Bridgepoint deceived its students into taking out loans that cost more than
advertised, and so we are ordering full relief of all loans made by the school,” said
CFPB Director Richard Cordray.

9

DERIVATIVE AND DEMAND ALLEGATIONS

7

10

109. Plaintiff brings this action derivatively in the right and for the benefit of Bridgepoint

11 to redress the breaches of fiduciary duty and other violations of law by Defendants. Each preceding
12 and subsequent paragraph is hereby incorporated by reference.
13

110. Plaintiff will adequately and fairly represent the interests of Bridgepoint and its

14 shareholders in enforcing and prosecuting its rights, and they have retained counsel experienced in
15 litigating this type of action.
16

111. In light of the events described herein, on June 12, 2015, Plaintiff issued the Demand

17 pursuant to Delaware law on the Board to undertake an independent internal investigation into
18 defendants’ violations of Delaware and/or federal law, and to commence a civil action against each
19 of the defendants to recover for the benefit of the Company the amount of damages sustained by the
20 Company as a result of their breaches of fiduciary duties. See Exhibit A.
21

112. On June 25, 2015, Plaintiff’s Counsel received the Acknowledgement from

22 Thompson, assuring Plaintiff that the Demand “will be addressed by Bridgepoint’s Board of
23 Directors.” See Exhibit B.
24

113. After eighteen months without any further communication from Bridgepoint to

25 suggest the Demand was ever considered by the Board, Plaintiff wrote the January 3 Letter to
26 ensure no correspondence was missed. See Exhibit C.
27
28
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1

114. A week later, on January 10, 2017, Plaintiff’s counsel received a letter from

2 Thompson dated January 10, 2017 (the “January 10 Letter”). A true and correct copy of which is
3 attached hereto as Exhibit “D.”

Therein, Thompson asserted that the Demand “mirrored”

4 allegations in the pending federal securities class action entitled Zamir v. Bridgepoint Education,
5 Inc. et. al., (“Zamir”) and claimed that the Board had purportedly decided at some unknown time
6 “to see whether the allegations in Zamir withstand judicial scrutiny before acting on [the]
7 demand.”

(Emphasis added).

Notably, Plaintiff’s counsel had never been informed of this

8 purported decision and was only told of it in the January 10 Letter after Plaintiff pointed out that the
9 Board had ignored the Demand. Thompson concluded that “the Board, in the exercise of its
10 business judgement, believes that a decision on your demand is best made with that more developed
11 factual record in mind.”
12

115. The January 10 Letter makes clear two critical facts: (1) for the past eighteen months

13 the Board, in contravention of its fiduciary duties, has done nothing to investigate the allegations in
14 the Demand; and (2) the Demand has been ignored. Moreover, in order to cover for the fact that the
15 Demand had been ignored, in response to the January 3 Letter, Thompson now claims that at some
16 point over the past eighteen months the Board chose to defer its responsibility to review the
17 Demand until the court in Zamir rules on the defendants’ pending motion to dismiss in that action.
18 Even if Thompson’s claim were true, Plaintiff should have been informed of this decision at the
19 time the Board made it, and in any event, this would be a wrongful deferral of the Board’s fiduciary
20 duty. This alleged decision, even if true, is evidence that the Board has failed to take any steps to
21 properly investigate and act on the Demand.
22

116.

Even assuming that Thompson’s claim about the Board’s “decision” is accurate, the

23 mere existence of a pending class action lawsuit does not alleviate the Board of its fiduciary duties.
24 The Board’s decision to ignore the Demand is improper and demonstrates the Board’s lack of good
25 faith. Plaintiff should be allowed to proceed and to prosecute this action derivatively on behalf of the
26 Company.
27
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1

117. Accordingly, Plaintiff should be allowed to proceed and to prosecute this action

2 derivatively on behalf of the Company.
FIRST CAUSE OF ACTION
3
Against All Individual Defendants for Breach of Fiduciary Duty for Disseminating
4
False and Misleading Information
5

118. Plaintiff incorporates by reference and realleges each and every allegation set forth

6 above, as though fully set forth herein.
7

119. As alleged in detail herein, each of the Defendants had a duty to ensure that

8 Bridgepoint disseminated accurate, truthful and complete information to its shareholders.
9

120. Defendants violated their fiduciary duties of care, loyalty, and good faith by causing

10 or allowing the Company to disseminate to Bridgepoint shareholders materially misleading and
11 inaccurate information through, inter alia, SEC filings, press releases, conference calls, and other
12 public statements and disclosures as detailed herein. These actions could not have been a good faith
13 exercise of prudent business judgment.
14

121. As a direct and proximate result of Defendants’ foregoing breaches of fiduciary

15 duties, the Company has suffered significant damages, as alleged herein.
16

SECOND CAUSE OF ACTION

17

Against All Individual Defendants for Breach of Fiduciary Duties for
Failing to Maintain Internal Controls

18

122. Plaintiff incorporates by reference all preceding and subsequent paragraphs as if fully
19
set forth herein.
20
123. As alleged herein, each of the Defendants had a fiduciary duty to, among other things,
21
22
23

exercise good faith to ensure that the Company’s financial statements were prepared in accordance
with Generally Accepted Accounting Principles (“GAAP”), and, when put on notice of problems
with the Company’s business practices and operations, exercise good faith in taking appropriate

24
action to correct the misconduct and prevent its recurrence.
25
26
27
28
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1

124. Defendants willfully ignored the obvious and pervasive problems with Bridgepoint’s

2 internal controls practices and procedures and failed to make a good faith effort to correct the
3 problems or prevent their recurrence.
4

125. As a direct and proximate result of the Defendants’ foregoing breaches of fiduciary

5 duties, the Company has sustained damages.
6

THIRD CAUSE OF ACTION

7

Against All Individual Defendants for Breach of Fiduciary Duties for
Failing to Properly Oversee and Manage the Company

8

126. Plaintiff incorporates by reference and realleges each and every allegation contained
9
above, as though fully set forth herein.
10
127. The Defendants owed and owe Bridgepoint fiduciary obligations. By reason of their
11
fiduciary relationships, the Defendants specifically owed and owe Bridgepoint the highest
12
obligation of good faith, fair dealing, loyalty and due care.
13
128. The Defendants, and each of them, violated and breached their fiduciary duties of
14
care, loyalty, reasonable inquiry, oversight, good faith and supervision.
15
129. As a direct and proximate result of the Defendants’ failure to perform their fiduciary
16
obligations, Bridgepoint has sustained significant damages, not only monetarily, but also to its
17
corporate image and goodwill.
18
130. As a result of the misconduct alleged herein, Defendants are liable to the Company.
19
131. Plaintiffs on behalf of Bridgepoint, has no adequate remedy at law.
20
FOURTH CAUSE OF ACTION
21
Against All Individual Defendants for Unjust Enrichment
22
132. Plaintiff incorporates by reference and realleges each and every allegation set forth
23
above, as though fully set forth herein.
24
133. By their wrongful acts and omissions, the Defendants were unjustly enriched at the
25
expense of and to the detriment of Bridgepoint.
26
27
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1

134. Plaintiff, as a shareholder and representative of Bridgepoint, seeks restitution from

2 Defendants, and each of them, and seeks an order of this Court disgorging all profits, benefits, and
3 other compensation obtained by the Defendants, and each of them, as a result of their wrongful
4 conduct and fiduciary breaches.
5

FIFTH CAUSE OF ACTION

6

Against All Individual Defendants for Abuse of Control

7

135. Plaintiff incorporates by reference and realleges each and every allegation contained

8 above, as though fully set forth herein.
9

136. The Defendants’ misconduct alleged herein constituted an abuse of their ability to

10 control and influence Bridgepoint, for which they are legally responsible. In particular, Defendants
11 abused their positions of authority by causing or allowing Bridgepoint to misrepresent material facts
12 regarding its financial position and business prospects.
13

137. As a direct and proximate result of Defendants’ abuse of control, Bridgepoint has

14 sustained significant damages.
15

138. As a result of the misconduct alleged herein, Defendants are liable to the Company.

16

139. Plaintiff, on behalf of Bridgepoint, has no adequate remedy at law.

17

SIXTH CAUSE OF ACTION

18

Against All Individual Defendants for Gross Mismanagement

19

140. Plaintiff incorporates by reference and realleges each and every allegation set forth

20 above, as though fully set forth herein.
21

141. Defendants had a duty to Bridgepoint and its shareholders to prudently supervise,

22 manage and control the operations, business and internal disclosure controls of Bridgepoint.
23

142. Defendants, by their actions and by engaging in the wrongdoing described herein,

24 abandoned and abdicated their responsibilities and duties with regard to prudently managing the
25 businesses of Bridgepoint in a manner consistent with the duties imposed upon them by law. By
26 committing the misconduct alleged herein, Defendants breached their duties of due care, diligence
27
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1 and candor in the management and administration of Bridgepoint’s affairs and in the use and
2 preservation of Bridgepoint’s assets.
3

143. During the course of the discharge of their duties, Defendants knew or recklessly

4 disregarded the unreasonable risks and losses associated with their misconduct, Defendants caused
5 Bridgepoint to engage in the scheme complained of herein which they knew had an unreasonable
6 risk of damage to Bridgepoint, thus breaching their duties to the Company. As a result, Defendants
7 grossly mismanaged Bridgepoint.
8

PRAYER FOR RELIEF

9

WHEREFORE, Plaintiff demands judgment as follows:

10

A.

Against all Defendants and in favor of the Company for the amount of damages

11 sustained by the Company as a result of Defendants’ breaches;
12

B.

Directing Bridgepoint to take all necessary actions to reform and improve its

13 corporate governance and internal procedures to comply with applicable laws and to protect the
14 Company and its shareholders from a repeat of the damaging events described herein, including, but
15 not limited to, putting forward for shareholder vote resolutions for amendments to the Company’s
16 By-Laws or Articles of Incorporation and taking such other action as may be necessary to place
17 before shareholders for a vote a proposal to strengthen the Board’s supervision of operations and
18 develop and implement procedures for greater shareholder input into the policies and guidelines of
19 the Board;
20

C.

Awarding to Bridgepoint restitution from Defendants, and each of them, and

21 ordering disgorgement of all profits, benefits and other compensation obtained by Defendants;
22

D.

Awarding to Plaintiff the costs and disbursements of the action, including reasonable

23 attorneys’ fees, accountants’ and experts’ fees, costs, and expenses; and
24

E.

Granting such other and further relief as the Court deems just and proper.

25
26

JURY DEMAND
Plaintiff demands a trial by jury.

27
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