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INTRODUCTION 

 
 In the midst of an international pandemic and national 

crisis the scope of which none of us have ever experienced, the 

Petitioners are attempting to invoke an extraordinary remedy 

for a concocted issue that doesn’t exist.  They seek a vague and 

ambiguous injunctive remedy that is unnecessary, impossible 

to craft, and likely beyond the scope of this court’s authority. 

 The Petitioners bring their Motion for Temporary 

Injunction ancillary to an Emergency Petition for Original 

Action.  The Respondents are unsure whether the court ordered 

a response by March 30th to just the Motion for Temporary 

Injunction or to the Petition for Original Action, since Wis. 

Stat. § 809.70(2) states that the respondent shall have 14 days 

after service of an order to respond to a petition for original 

action.  To the extent the court is expecting a response to the 

Petition for Original Action on such short notice, all of the 

issues raised herein support the Respondents’ position that this 

court should not take original jurisdiction of this case.  This 

court has held that “[t]he supreme court hears original actions 
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in cases that involve substantial legal questions of more than 

ordinary importance to the people of the state.  Normally, these 

questions require prompt and authoritative determination.” 

Panzer v. Doyle, 2004 WI 52, ¶ 2, 271 Wis. 2d 295, 680 

N.W.2d 666.  As will be established herein, nothing about this 

case rises to that level.  

I. FAILURE TO EXHAUST ADMINISTRATIVE 
REMEDY. 

 
 The Petitioners claim that the Dane County Clerk 

(Clerk) has attempted to rewrite Wisconsin election laws 

regarding indefinite confinement of electors found in Wis. Stat. 

§ 6.86(2)(a) and 6.87(4)(b)2 and provided misinformation to 

local election officials and voters.  Although all of the guidance 

provided by the Clerk was consistent with state law, in 

swinging for the fence and seeking to invoke this court’s 

jurisdiction, the Petitioners have failed to exhaust 

administrative remedies.  Wis. Stat. § 5.06(1) expressly grants 

jurisdiction over any complaints regarding the decisions or 

actions of an election official regarding administration of 

elections to the Wisconsin Elections Commission (WEC).  Sub 
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(6) expressly authorizes WEC to “by order, require any 

election official to conform his or her conduct to the law, 

restrain an official from taking any action inconsistent with the 

law or require an official to correct any action or decision 

inconsistent with the law.”  Sub (2) prohibits filing an action in 

court without first filing a complaint with and disposition by 

the commission.  Sub (8) provides for judicial review, and in 

Sub (9) the legislature has expressly provided that the court 

may not conduct a de novo proceeding and can only resolve 

contested issues of law.  In Kuechmann v. School District of La 

Crosse, 170 Wis. 2d 218, 224, 487 N.W.2d 639 (Ct. App. 

1992), the Court of Appeals held that “failure to comply with 

sec. 5.06(2), Stat., and failure to seek judicial review under sec. 

5.06(8) and (9), Stat., deprived the circuit court of 

jurisdiction.”  That rationale should apply equally here since 

this court exercises the same jurisdiction as the circuit court.  

The Petitioners have an exclusive remedy.  They have made no 

showing that the administrative remedy through WEC is 

insufficient to resolve this matter.  This court should not 
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intrude upon the exclusion jurisdiction of WEC.  This Petition 

should be dismissed for failure to exhaust express 

administrative remedies that are jurisdictional. 

II. PETITIONERS CLAIM IS MOOT.  

 The Petitioners claim for relief is essentially moot.  The 

relief they seek is “temporary injunctive relief ordering 

Respondents to remove their interpretation of the state’s 

absentee ballot requirements from public display and to issue 

new statements correcting their interpretation in line with 

Wisconsin’s election laws.” (Petitioner’s Motion, p. 1)  There 

certainly may be First Amendment Freedom of Expression 

implications to this request1, but putting that aside, the Clerk 

has already posted WEC’s guidance and expressly stated that 

it should be followed.    

  

 
 

                                                           
1 Elected Officials do not relinquish their First Amendment rights which 
protects the speech of public officials to the extent it concerns their official 
duties.  Melville v. Town of Adams, 9 F. Supp. 77, 101 (D. Mass. 2014) 
citing Bond v. Floyd, 385 U.S. 116, 135, 87 S. Ct. 339 (1966).  Although 
the Clerk does not have authority to change state law he is not prohibited 
from making a good faith comment as to what he thinks it says. 
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III. WEC GUIDANCE HAS RESOLVED ANY 

AMBIQUITY. 
 
 The Petitioners have recognized the primacy of the 

Wisconsin Election Commission in interpreting election laws 

and providing guidance to local election officials. (Petitioner’s 

Motion, pp. 13-14)  Although the Clerk’s previous guidance 

posted on social media was consistent with state law and 

WEC’s prior guidance, WEC meet in emergency session on 

March 27th and issued new guidance.  Specifically WEC 

adopted the following guidance to clarify the purpose and 

proper use of indefinitely confined status under Wis. Stats. 

§ 6.86(2) as follows: 

1.  Designation of indefinitely confined status is 
for each individual voter to make based upon 
their current circumstances.  It does not require 
permanent or total inability to travel outside of 
the residence.  The designation is appropriate for 
electors who are indefinitely confined because of 
age, physical illness or infirmity or are disabled 
for an indefinite period of time.  
2.  Indefinitely confined status shall not be used 
by electors simply as a means to avoid the photo 
ID requirement without regard to whether they 
are indefinitely confined because of age, 
physical illness or infirmity, or disability.  
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The Clerk immediately posted the WEC guidance on social 

media and stated, “Voters should follow this guidance when 

determining whether they qualify to claim that they are 

indefinitely confined as a result of the COVID-19 pandemic 

and declared public health emergency.” (App. p. 6)  It’s unclear 

what further injunctive relief the Petitioners could want or the 

court could order.  In order to obtain injunctive relief the 

Petitioners have the burden to establish a likelihood of success 

on the merits.  They cannot meet this burden.  None of the 

guidance given by the Clerk regarding the indefinitely 

confined provision was inconsistent with state law or the 

guidance given by WEC.  The Petitioners disagree with the 

Clerk’s guidance because they are trying to win an election.  

This case is about politics and not the law.  

IV. PETITIONERS ARE NOT LIKELY TO SUCCEED 
ON THE MERITS. 

 
The Petitioners complain that the Clerk is trying to 

rewrite the law.  Clearly, a county clerk cannot amend the 

statute.  But, neither can the Petitioners or the Legislative 
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Reference Bureau.  A Clerk must apply the law subject to the 

guidance of WEC.  That’s what the Dane County Clerk did.  

 The plain language of Wis. Stat. § 6.86(2)(a) states “An 

elector who is indefinitely confined because of age, physical 

illness or infirmity or is disabled for an indefinite period may 

by signing a statement to that effect require that an absentee 

ballot be sent to the elector automatically for every election.”  

Wis. Stat. § 6.87(4)(b)2. states that an elector who qualifies as 

indefinitely confined under § 6.86(2)(a) may satisfy the photo 

ID requirement by obtaining the signature of a witness on an 

the absentee certificate envelope.  On March 23, 2020 WEC 

issued guidance to all local election officials entitled “COVID-

19 FAQs and Updates:  Online Voter Registration, Absentee 

Voting, Envelopes, Sanitizer and Poll Worker Recruitment.” 

(App. p. 1)  That guidance specifically addressed “Indefinitely 

Confined Absentee Applications: 

WEC staff has received numerous questions 
from clerks about the increase in voters 
requesting absentee ballots as indefinitely 
confined.  Wisconsin Statutes provide the option 
for a voter to self-certify whether they meet the 
definition of indefinitely confined.  The statutory 
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definition of "age, illness, infirmity or disability" 
does not require any voter to meet a threshold for 
qualification and indefinitely confined status 
need not be permanent.  A voter with a broken 
leg or one recovering from surgery may be 
temporarily indefinitely confined and may use 
that status when voting during that period of 
time. 
 
We understand the concern over the use of 
indefinitely confined status and do not condone 
abuse of that option as it is an invaluable 
accommodation for many voters in Wisconsin.  
During the current public health crisis, many 
voters of a certain age or in at-risk populations 
may meet that standard of indefinitely confined 
until the crisis abates.  We have told clerks if they 
do not believe a voter understood the declaration 
they made when requesting an absentee ballot, 
they can contact the voter for confirmation of 
their status.  They should do so using appropriate 
discretion as voters are still entitled to privacy 
concerning their medical and disability status.  
Any request for confirmation of indefinitely 
confined status should not be accusatory in 
nature. 

There may be a need to do some review of the 
absentee voting rolls after this election to 
confirm voters who met the definition of 
indefinitely confined during the public health 
crisis would like to continue that status.  WEC 
staff has already discussed this possibility and 
may be able to provide resources to assist clerks 
with these efforts. 
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 On March 25, 2020 the Dane County Clerk posted a 

comment on Facebook which is the basis of the Petitioners 

complaint.  That comment stated that voters who felt they 

could not leave home due to the COVID-19 pandemic and the 

State Safer at Home order “may indicate as needed that they 

are indefinitely confined.”  He stated that voters who are 

indefinitely confined but “who are able to provide a copy of 

their ID should do so and not indicate that they are indefinitely 

postponed.” (Pet. App. p.17 )  

 Sections 6.86(2)(a) and 6.87(4)(b)2. provide no 

standards for determining when a person is indefinitely 

postponed due to age, physical illness, infirmity or disability.  

WEC has said it is an individual decision based on the 

circumstances.  It is entirely reasonable for a voter to conclude 

they are currently confined to home due to COVID-19 and the 

Governor’s Order.  The U.S. Surgeon General has publicly 

stated that everyone should act as though they have the virus 

right now.  There was absolutely nothing wrong, or contrary to 

law, for the clerk to advise voters to use this option “as 
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needed.”  The Petitioners seek to retrain this simply as a 

political act of voter suppression. 

 
STATEMENT OF FACTS 

 This state, indeed the country and the world are in the 

midst of the most serious public health crisis in at least a 

century.  The extent of the COVID-19 pandemic is well 

documented and certainly well known to this court.  

Presumably the court can take judicial notice of the 

circumstances of this situation.  

 On March 24, 2020 the Secretary-designee of the 

Wisconsin Department of Health Services issued Emergency 

Order #12 “Safer At Home Order.”  The provisions of that 16 

page Order are well documented, but after extensive findings 

the basic provision of the Order stated “Stay at home or place 

of residence.  All individuals present within the State of 

Wisconsin are ordered to stay home or at their place of 

residence…”  This Order is in effect until April 24, 2020.  No 

one knows for certain, but it is likely that Order will be 

extended beyond that date.  There are exceptions to the Order 
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for essential activities and functions.  The Petitioners make a 

point of citing to the Essential Governmental Functions in 

Paragraph 12 of the Order.  This exception is clearly intended 

to cover essential governmental employees and was not 

intended to apply to individual citizen or voter.  Indeed the 

Order is silent on voting.  This court has already acknowledged 

the seriousness of the current public health crisis by entering 

two orders on March 22 regarding jury trials and remote 

hearings.  

 The dire circumstances of the COVID-19 was brought 

home to the citizens of Dane County on March 27 when they 

received a cell phone alert from Dane County Emergency 

Management that stated:  “Coronavirus (COVID-19) is in our 

community.  Only leave home if it is essential.  If you leave 

home, assume you were exposed to COVID-19.  Monitor for 

fever, cough, shortness of breath, and sore throat.  If you 

develop symptoms, isolate yourself immediately.  Visit 

publichealthmdc.com/covid and follow publichealthmdc on 

social media for more information. 
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 The Respondents either don’t understand the 

seriousness of the situation or don’t care.  They argue that 

nothing in the Safer At Home Order prevents a person from 

leaving their house to vote or get a copy of their ID for 

purposes of absentee voting.  Indeed they are literally correct.  

But, their position ignores the fact that people SHOULD stay 

home, particularly senior citizens and people with underlying 

health conditions.  It is a well-established fact that any person 

going out in the community may contract or carry the COVID-

19 virus and infect anyone they come in contact with.  Indeed, 

the Surgeon General of the United States, Jerome Adams, 

M.D., stated on March 23, 2020:  “Everyone needs to act as if 

they have the virus right now.  So, test or no test, we need you 

all to understand you could be spreading it to someone else.  Or 

you could be getting it from someone else.  Stay at home.” 

(App. p. 7)  

 On March 23, 2020 the WEC issued guidance to 

Wisconsin County Clerks, Wisconsin Municipal Clerks, City 

of Milwaukee Election Commission and Milwaukee County 
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Election Commission entitled “COVID-19 FAQs and Updates: 

Online Voter Registration, Absentee Voting, Envelopes, 

Sanitizer and Poll Worker Recruitment.”  That guidance 

specifically addressed “Indefinitely Confined Absentee 

Applications” that stated: 

 WEC staff has received numerous 
questions from clerks about the increase in voters 
requesting absentee ballots as indefinitely 
confined.  Wisconsin Statutes provide the option 
for a voter to self-certify whether they meet the 
definition of indefinitely confined.  The statutory 
definition of "age, illness, infirmity or disability" 
does not require any voter to meet a threshold for 
qualification and indefinitely confined status 
need not be permanent.  A voter with a broken 
leg or one recovering from surgery may be 
temporarily indefinitely confined and may use 
that status when voting during that period of 
time. 
 
We understand the concern over the use of 
indefinitely confined status and do not condone 
abuse of that option as it is an invaluable 
accommodation for many voters in Wisconsin.  
During the current public health crisis, many 
voters of a certain age or in at-risk populations 
may meet that standard of indefinitely confined 
until the crisis abates.  We have told clerks if they 
do not believe a voter understood the declaration 
they made when requesting an absentee ballot, 
they can contact the voter for confirmation of 
their status.  They should do so using appropriate 
discretion as voters are still entitled to privacy 
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concerning their medical and disability status.  
Any request for confirmation of indefinitely 
confined status should not be accusatory in 
nature. 
 
There may be a need to do some review of the 
absentee voting rolls after this election to 
confirm voters who met the definition of 
indefinitely confined during the public health 
crisis would like to continue that status.  WEC 
staff has already discussed this possibility and 
may be able to provide resources to assist clerks 
with these efforts. 
 

(App. pp. 1-5)  
 
 On March 25, 2020 the Clerk posted a comment on 

Facebook that stated: 

I have informed Dane County Municipal Clerks 
that during this emergency and based on the 
Governors Stay at home order I am declaring all 
Dane County voters may indicate as needed that 
they are indefinitely confined due to illness.  This 
declaration will make it easier for Dane County 
voters to participate in this election by mail in 
these difficult times.  I urge all voters who 
request a ballot and have trouble presenting an 
valid ID to indicate that they are indefinitely 
confined.  
 
People are reluctant to check the box that says 
they are indefinitely confined but this is a 
pandemic.  This feature in our law is here to help 
preserve everyone’s right to vote.  
 
The process works like this:  
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x A voter visit’s myvote.wi.gov to request a 
ballot. 

x A voter can select a box that reads “I certify 
that I am indefinitely confined due to age, 
illness, infirmity or disability and request 
ballots be sent to me for every election until I 
am no longer confined or fail to return a 
ballot. 

x The voter is then able to skip the step of 
uploading an ID in order to receive a ballot 
for the April 7 election.  

 
Voters are confined due to the COVID-19 
illness.  When the Stay at Home order by the 
Governor is lifted, the voter can change their 
designation back by contracting their clerk or 
updating their information in myvote.wi.gov 
 
Voters who are able to provide a copy of their 
ID should do so and not indicate that they are 
indefinitely confined. 

 
(Pet. App. p.17 ) (emphasis added.)  In response to questions 

posted to his comments on Facebook, the Clerk responded as 

follows: 

If you have an ID, please upload it if possible. 
Here is a good link:  
https://asgoeswisconsin.com. 
 
I am relying on my counsel.  I will defer to 
WEC.  This is for the few, mostly seniors who 
are struggling to vote absentee and be safe. 
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We are all “sick” which is the definition in law 
because we have no tests and we are forced to 
assume that everyone is sick including ourselves. 
 
Regardless, if you can upload your photo by 
law you must.  I have talked several voters 
through the process and they were successful.  
Others had no way to do it… 
 

(Pet. App. pp. 17-20) (emphasis added).  

 WEC received many inquiries regarding the application 

of the indefinitely confined provisions to the COVID-19 

pandemic and the increased risk of exposure.  In response the 

WEC scheduled an emergency meeting on March 27, 2020.  In 

preparation WEC staff prepared a Memo regarding “Guidance 

Regarding Indefinitely Confined Voters. (App. pp. 8-11)  That 

Memo included the following:  

It is important to note that indefinitely confined 
status does not require medical documentation 
and it does not require that the elector is 
completely restricted to their residence and 
unable to travel outside the residence.  The 
statutory provision requires that the individual is 
“indefinitely confined because of age, physical 
illness or infirmity or is disabled for an indefinite 
period. . . .” 
 
In recent weeks several organizations have 
publicized the option for electors to designate 
themselves as indefinitely confined in light of the 
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public health circumstances.  This week the 
Dane County Clerk and the Milwaukee County 
Election Commission issued statements 
regarding this issue which drew increased 
attention to the indefinitely confined option.  
Staff has received several inquiries requesting 
confirmation of the WEC’s guidance and 
whether the statements issued by Dane and 
Milwaukee Counties were consistent with the 
WEC’s guidance. 
 
In the opinion of WEC staff, the designation of 
indefinitely confined should be an individual 
designation left to each voter who must 
determine whether they are confined to their 
residence because of age, physical illness, 
infirmity or disability.  The question is whether 
“because of physical illness” may include 
individuals who have not been diagnosed with 
COVID-19 and yet believe they are confined due 
to the potential for being exposed or exposed to 
others with the virus. 
 

After extensive debate, WEC adopted the following guidance 

to clarify the purpose and proper use of the indefinitely 

confined status under Wis. Stat. § 6.86(2): 

1. Designation of indefinitely confined status is 
for each individual voter to make based upon 
their current circumstance.  It does not 
require permanent or total inability to travel 
outside of the residence.  The designation is 
appropriate for electors who are indefinitely 
confined because of age, physical illness or 
infirmity or are disabled for an indefinite 
period. 
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2. Indefinitely confined status shall not be used 

by electors simply as a means to avoid the 
photo ID requirement without regard to 
whether they are indefinitely confined 
because of age, physical illness, infirmity or 
disability.  

 
 Immediately following the WEC meeting the Clerk 

posted on Facebook:  

Grateful that the Wisconsin Election 
Commission voted to agree with me that the 
designation of indefinitely confined status is for 
each individual voter to make based upon their 
current circumstance. It does not require 
permanent or total inability to travel outside the 
residence. Clerks may not request or require 
proof of an individual’s self-designated status. 
 

As soon as the details of WEC’s action were known the Clerk 

subsequently posted on Facebook on the evening of March 

27th:  

More from me on this topic.  The Wisconsin 
Election Commission met on Friday and issued 
further guidance to clarify the purpose and 
proper use of the indefinitely confined status 
under Wis. Stat. s. 6.86(2) as follows:   
1.  Designation of indefinitely confined status is 
for each individual voter to make based upon 
their current circumstances. It does not require 
permanent or total inability to travel outside of 
the residence. The designation is appropriate for 
electors who are indefinitely confined because of 
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age, physical illness or infirmity or are disabled 
for an indefinite period of time. 
2.  Indefinitely confined status shall not be used 
by electors simply as a means to avoid the photo 
ID requirement without regard to whether they 
are indefinitely confined because of age, 
physical illness, infirmity, or disability. 
Voters should follow this guidance when 
determining whether they qualify to claim that 
they are indefinitely confined as a result of the 
COVID-19 pandemic and declared public health 
emergency. 
 

(App. p. 6) 

Without exhausting administrative remedies as required by 

Wis. Stat. § 5.06, the Petitioners commenced this case 

requesting this court to take jurisdiction as an original action 

on March 27, 2020. 

ARGUMENT 

I. THE PETITIONERS FAILED TO EXHAUST 
ADMINISTRATIVE REMEDIES WITH THE 
WISCONSIN ELECTION COMMISSION. 

 
 The Petitioners failed to seek relief with the Wisconsin 

Election Commission pursuant to Wis. Stat. § 5.06 before 
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commencing this action.2  This exclusive method of review is 

expressly prescribed by the legislature and failure to exhaust 

this remedy deprives the court of jurisdiction over this matter.  

 Wis. Stat. § 5.06(1) provides that whenever any elector 

of a jurisdiction served by an election official believes that a 

decision or action of an election official is contrary to law in 

the administration or conduct of an election, the elector may 

file a written sworn complaint with the Wisconsin Election 

Commission requesting that the election official be ordered to 

conform his or her conduct to the law.  Section 5.06(2) 

provides that:  

(2)  No person who is authorized to file a 
complaint under sub. (1), other than the attorney 
general or a district attorney, may commence an 
action or proceeding to test the validity of any 
decision, action or failure to act on the part of any 
election official with respect to any matter 
specified in sub. (1) without first filing a 
complaint under sub. (1), nor prior to 

                                                           
2 Wis. Stat. § 5.06(1) affords relief to an “elector.” This case has been 
brought in the name of Mark Jefferson, an elector in Dane County, and the 
Republican Party of Wisconsin.  Clearly Mr. Jefferson is bound by Wis. 
Stat. § 5.06.  The Republican Party can only have standing in this case if 
one of its members has standing.  Metropolitan Builders Ass’n of 
Milwaukee v. Village of Germantown, 2005 WI App 103 ¶¶ 13 & 14, 282 
Wis. 2d 458, citing Wisconsin Environmental Decade, Inc. v. PSC, 69 Wis. 
2d 1,17, 230 N.W.2d 243 (1975). 
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disposition of the complaint by the commission.  
A complaint is deemed disposed of if the 
commission fails to transmit an acknowledgment 
of receipt of the complaint within 5 business 
days from the date of its receipt or if the 
commission concludes its investigation without 
a formal decision. (Emphasis added) 
 

Sub. (6) sets forth the relief available from the commission:  
 

(6)  The commission may, after such 
investigation as it deems appropriate, summarily 
decide the matter before it and, by order, require 
any election official to conform his or her 
conduct to the law, restrain an official from 
taking any action inconsistent with the law or 
require an official to correct any action or 
decision inconsistent with the law.  The 
commission shall immediately transmit a copy of 
the order to the official.  An order issued under 
this subsection is effective immediately or at 
such later time as may be specified in the order. 
 

Sub (8) provides an exclusive means of judicial review:  
 

(8)  Any election official or complainant who is 
aggrieved by an order issued under sub. (6) may 
appeal the decision of the commission to circuit 
court for the county where the official conducts 
business or the complainant resides no later than 
30 days after issuance of the order. Pendency of 
an appeal does not stay the effect of an order 
unless the court so orders. 
 

The legislature has mandated the standard of judicial review in 

Sub (9):  
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(9)  The court may not conduct a de novo 
proceeding with respect to any findings of fact or 
factual matters upon which the commission has 
made a determination, or could have made a 
determination if the parties had properly 
presented the disputed matters to the commission 
for its consideration.  The court shall summarily 
hear and determine all contested issues of law 
and shall affirm, reverse or modify the 
determination of the commission, according due 
weight to the experience, technical competence 
and specialized knowledge of the commission, 
pursuant to the applicable standards for review 
of agency decisions under s. 227.57. 
 

 In Kuechmann v. School Dist. Of LaCrosse, 170 Wis. 

2d 218, 487 N.W.2d 639 (Ct. App. 1992), the Court of Appeals 

held that failure to comply with Wis. Stat. § 5.06(2), and failure 

to seek judicial review under §§ 506.2(8) and (9), deprived the 

circuit court of jurisdiction. Id., at 224, citing Underwood v. 

Karns, 21 Wis. 2d 175, 179-80, 124 N.W.2d 116, 118-19 

(1963); Graney v. Board of Regents, 92 Wis. 2d 745, 755, 286 

N.W.2d 138, 144 (Ct. App. 1979) (abrogated on other 

grounds); and Jackson County Iron Co. v. Musolf, 134 Wis. 2d 

95, 101, 396 N.W.2d 323, 325 (1986).  In Graney, the court 

recognized that “[w]here a specified method of review is 
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prescribed by the legislature, that method is exclusive.” 

Graney, 92 Wis. 2d at 755. 

 The legislature has expressly prescribed an exclusive 

means of review of actions of election officials in Wis. Stat. 

§ 5.06(2), (8) and (9).  The Petitioners have not and cannot 

claim that the remedy afforded in § 5.06 is inadequate.  In 

Kuechmann, the court held:  

No room exists for an argument that the remedy 
that of judicial review afforded under sec. 5.06, 
Stat., is inadequate.  When the legislature 
prescribes the method of review alleged 
deficiencies in election procedure, the legislature 
must deem that procedure to provide an adequate 
review.  For a court to suggest that the statutorily 
mandated review in sec. 5.06(9), Stat., is 
somehow inadequate would defy the 
legislature’s decision to the contrary.  The 
summary procedure mandated in the statute 
evinces the legislature’s knowledge that a speedy 
review of the board’s decision is necessary.  The 
legislature having decreed that deficiencies in an 
election will be judicially reviewed as in sec. 
5.06(8) and (9), Stat., the circuit court cannot 
employ some other method of review, such as an 
independent action for declaratory relief, 
prohibition or injunction. 
 

Id., at 224-25.   
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 This court “sit[s] as the trial court in an original action.”  

Koschkee v. Evers, 2018 WI 82 § 8 n.1, 382 Wis. 2d 666, 913 

N.W.2d 878.  In that situation, it is axiomatic that this court 

stands in the shoes of the circuit court jurisdictionally.  The 

failure of the Petitioners to comply with Wis. Stat. § 5.06 

deprives the court of original jurisdiction of the case.  For that 

reason alone, injunctive relief should be denied and this case 

dismissed. 

II. THE PETITIONERS REQUEST RELIEF THAT IS 
IMPRACTICABLE FOR AN ISSUE THAT IS MOOT. 

 
 The Petitioners seek injunctive relief that is impractical 

to address an issue that doesn’t exist and is moot.  They seek 

“temporary injunctive relief ordering Respondents to remove 

their interpretation of the State’s absentee ballot requirements 

from public display and to issue new statements correcting 

their interpretation in line with Wisconsin’s election laws.” 

(Petitioner’s Motion p. 1)  This case involves a post on social 

media by the Clerk on March 25, 2020.  While that post can be 

subject to interpretation, it did not say anything that was 

directly contrary to state law or WEC guidance.  But, assuming 
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there was any confusion caused by that post, when WEC issued 

new guidance on March 27th, the Clerk immediately posted it 

and included the following:  “[v]oters should follow this 

guidance when determining whether they qualify to claim that 

they are indefinitely confined as a result of the COVID-19 

pandemic and declared public health emergency.” (App. p. 6)  

No further relief is necessary. 

 Injunctive relief should be tailored to the necessities of 

the particular case.  Bubolz v. Dane County, 159 Wis. 2d 284, 

296, 464 N.W.2d 67 (Ct. App. 1990), citing Rondeau v. 

Mosinee Paper Corp., 422 U.S. 49, 61-62, 95 S. Ct. 2069 

(1975); Hoffman v. Wis. Elec. Power Co., 2003 WI 64 ¶ 23, 

262 Wis. 2d 264, 664 N.W.2d 55.  In Rondeau, the U.S. 

Supreme Court noted that “[t]he essence of equity jurisdiction 

has been the power of the Chancellor to do equity and to mould 

each decree to the necessities of the particular case.” Rondeau, 

422 U.S. at 61. Furthermore, “[t]he purpose of ‘a temporary 

injunction is to maintain the status quo, not to change the 

position of the parties or compel the doing of acts which 
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constitute all or part of the ultimate relief sought.’” School 

Dist. of Slinger v. Wisconsin Interscholastic Athletic Ass’n., 

210 Wis. 2d 365, 373, 563 N.W.2d 585 (Ct. App. 1997), citing 

Codept, Inc. v. More-Way North Corp., 23 Wis. 2d 165, 173, 

127 N.W.2d 29, 34 (1964).  

 The doctrine of mootness also applies to this case.  “An 

issue is moot when its resolution will have no practical effect 

on the underlying controversy.” Matter of D.K., 2020 WI 8 

¶ 19, 390 Wis. 2d 50, citing Portage Cty v. J.W.K., 2019 WI 

54 ¶ 11, 386 Wis. 2d 672, quoting PRN Assocs. LLC v. DOA, 

2009 WI 53 ¶ 25, 317 Wis. 2d 656.  “Because moot issues do 

not affect a live controversy, this court generally declines to 

reach them. Id. 

 The circumstances of this case do not warrant injunctive 

(or declaratory) relief.  There is no existing controversy that 

requires action by this court.  The Petitioners attempt to invoke 

the extraordinary jurisdiction of this court over a Facebook 

post.  In that post the Clerk shared his good faith belief 

regarding the application of the indefinitely confined 
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provisions of Wis. Stat. § 6.86 in light of a historic public 

health emergency.  His intent was to enfranchise as many 

people who might not otherwise vote due to legitimate health 

concerns.  There may have been a better choice of words, but 

what the Clerk said in his post was not inconsistent with the 

statute or WEC’s guidance.  The post stated that “voters may 

indicate as needed that they are indefinitely confined due to 

illness.”  It also stated “voters who are able to provide a copy 

of their ID should do so and not indicate they are indefinitely 

confined.”  He subsequently clarified in comments that “I will 

defer to WEC.  This is for the few, mostly seniors who are 

struggling to vote absentee and be safe.” (Pet. App. p.17-20)  

Even if there was some confusion caused by the original post, 

the Clerk immediately posted the guidance adopted by WEC 

on March 27th and included the statement “[v]oters should 

follow this guidance when determining whether they qualify to 

claim that they are indefinitely confined as a result of the 

COVID-19 pandemic and declared public health emergency.” 

(App. p. 6) 
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 This is not a situation that requires emergency statutory 

construction of Wis. Stat. § 6.86.  The legislature has given 

WEC the authority to interpret state election laws and provide 

guidance to local election officials. Wis. Stat. § 5.05.  WEC 

has done this.  The Clerk has posted WEC’s guidance verbatim 

and stated that guidance should be used by voters to determine 

whether they qualify to claim they are indefinitely confined.  

This is not a live controversy and is moot.  Injunctive relief is 

simply not necessary in this case.  For that reason the 

Petitioners request for relief should be denied.  

 
III. PETITIONERS ARE NOT ENTITLED TO A 

TEMPORARY INJUNCTION. 
 
 As stated above there is no issue or controversy and the 

Petitioners are certainly not entitled to a temporary injunction.  

There is no risk of irreparable harm.  The matter has been 

clarified and there is no issue.  For that reason the status quo 

needs no protection.  Finally, even if this court takes 

jurisdiction of this case, the Petitioners are unlikely to succeed 

on the merits.  
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 “A court may issue a temporary injunction when the 

moving party demonstrates four elements:  (1) the movant is 

likely to suffer irreparable harm if a temporary injunction is not 

issued; (2) the movant has no other adequate remedy at law; 

(3) a temporary in junction is necessary to preserve the status 

quo; and (4) the movant has a reasonable probability of success 

on the merits.” Milwaukee Deputy Sheriffs’ Ass’n. v. 

Milwaukee County, 2016 WI App 56, ¶ 20, 370 Wis. 2d 644, 

883 N.W.2d 154, citing Werner v. A.L. Grootemaat & Sons, 

Inc., 80 Wis. 2d 513, 520-21, 259 N.W.2d 310 (1977).  The 

Petitioners fail on all four elements.  

A. Irreparable Harm. 

 The Petitioners will not suffer irreparable harm if this 

court denies relief.  Their entire case is based on a comment 

that the Clerk posted that expressed a good faith belief as to the 

meaning of the statute.  To the extent it created any confusion 

that issue has been resolved.  The Petitioners admit the primacy 

of WEC in interpreting state election laws and advising local 

election officials.  On March 27th WEC adopted updated 
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guidance on the purpose and application of the indefinitely 

confined provision.  The Clerk immediately posted that 

guidance verbatim and stated all voters should follow it.   

 The Petitioners also claim that “Respondents’ 

declaration likely will disenfranchise those same voters that the 

Respondents purport to protect, as those votes that were cast 

improperly cannot be counted.” (Petitioner’s Motion, p. 3)  

This is a “red herring” and simply not true.  WEC’s guidance 

is that “designation of indefinitely confined status is for each 

individual voter to make based upon their current 

circumstances. (App. p. 13)  WEC has also stated that ‘statutes 

do not establish the option to require proof or documentation 

from indefinitely confined voters.’”  Furthermore, individual 

electors can only challenge a person who presents themselves 

to vote and can only challenge whether they are a qualified 

voter. Wis. Stat. § 9.25.  Only an election inspector can 

challenge a failure to adhere to a voting requirement. Wis. Stat. 

§ 9.2.  In that case the election inspector would need first-hand 

knowledge that the voter was not indefinitely confined, and as 
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will be discussed infra, it may not be unreasonable for any 

voter to so declare under the current circumstances.  There 

clearly is no irreparable harm, and certainly none that justifies 

invoking the jurisdiction of the state’s highest court. 

B. Adequate Remedy at Law. 

 The Petitioners have an adequate remedy at law.  As 

discussed supra, if the Petitioners believe that the Clerk acted 

contrary to law in the conduct of an election they should file a 

complaint with WEC pursuant to Wis. Stat. § 5.05.  There can 

be no reasonable argument that remedy is insufficient. 

Kuechmann, 170 Wis. 2d at 224-25. 

C. Status Quo. 

The status quo is not upset, so relief is not necessary to preserve 

it.  No one is challenging the validity or construction of Wis. 

Stat. § 6.86.  WEC is charged with interpreting election laws 

and it has issued guidance to voters and local clerks.  The Clerk 

has posted the WEC guidance and stated it should be followed.  

This is a non-issue that does not deserve the attention of this 

court. 
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D. No Reasonable Chance of Success on the Merits. 

 The Petitioners have no reasonable chance of success 

on the merits.  The Petitioners ask this court to resolve two 

questions.  (1) Whether the Dane County Clerk has authority 

to issue an interpretation of Wisconsin’s election laws 

allowing all voters in Dane County to request and cast an 

absentee ballot without providing a photo ID.  (2) Whether all 

Wisconsin voters may forego State requirements to provide a 

photo ID when requesting an absentee ballot on grounds that 

Emergency Order #12 makes them “indefinitely confined 

because of age, physical illness or infirmity.” (Emergency 

Petition for Original Action, p. 1)  These are strawmen that 

the Petitioners have put up for political reasons and they ask 

this court to knock them down.  The answer to both is 

obviously no, and no one has suggested otherwise.   

 The Petitioners invite this court to make broad 

pronouncements based on hypothetical facts.  They seek an 

advisory opinion. State v. Grandberry, 2018 WI 29 ¶ 31 n.20, 

380 Wis. 2d 541, 910 N.W.2d 214.  No one has suggested 
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every voter in Wisconsin can claim they are indefinitely 

confined due to COVID-19 and forego providing a photo ID 

when casting an absentee ballot.  To the extent there was any 

confusion the Clerk has specifically advised all voters to follow 

WEC’s most recent guidance.  In Grandberry, the court quoted 

State v. Steffes, 2013 WI 53, ¶ 27, 347 Wis. 2d 683:  

[T]his court does not issue advisory opinions on 
how a statute could be interpreted to different 
factual scenarios in future cases.  See Grotenrath 
v. Grotenrath, 215 Wis. 381, 384, 254 N.W. 631 
(1934) (“[C]ourts will not ordinarily render 
advisory opinions where the questions 
propounded have not arisen and may never 
arise.”).  Rather, it is our job to adjudicate the 
dispute in front of us.  It is thus not necessary for 
us to resolve the hypotheticals laid out by [the 
Defendant]. 
 

This court should reject Petitioners request to adjudicate a 

question based upon the hypothetical facts they pose.  In the 

midst of crisis WEC has exercised their statutory authority and 

there is no legal issue to resolve.  

IV. THE CLERK’S SOCIAL MEDIA POST WAS NOT 
CONTRARY TO LAW OR WEC GUIDANCE. 

 
 Although resolution of this issue is not necessary to 

resolve this case, the social media post of the County Clerk was 
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not inconsistent with the statute or WEC’s guidance.  The 

Clerk was acting in good faith to enfranchise voters who, due 

to the COVID-19 pandemic, might not be able to vote.  If there 

was any confusion due to the Clerk’s choice of words it has 

been cured by the WEC’s most recent guidance. 

 Wis. Stat. § 6.86(2)(a) states:  

(a)  An elector who is indefinitely confined 
because of age, physical illness or infirmity or is 
disabled for an indefinite period may by signing 
a statement to that effect require that an absentee 
ballot be sent to the elector automatically for 
every election.  The application form and 
instructions shall be prescribed by the 
commission, and furnished upon request to any 
elector by each municipality.  The envelope 
containing the absentee ballot shall be clearly 
marked as not forwardable.  If any elector is no 
longer indefinitely confined, the elector shall so 
notify the municipal clerk. 
 

The legislature did not define when an elector is indefinitely 

confined due to age, physical illness or infirmity.  In light of 

the increasingly serious circumstances as a result of the 

COVID-19 pandemic, WEC exercised its statutory 

responsibility and issued guidance to local election officials on 

March 23, 2020 entitled “COVID-19 FAQs and Updates:  
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Online Voter Registration, Absentee Voting, Envelopes, 

Sanitizer and Poll Worker Recruitment.” (App. pp. 1-5)  That 

guidance specifically addressed “Indefinitely Confined 

Absentee Applications;” 

WEC staff has received numerous questions 
from clerks about the increase in voters 
requesting absentee ballots as indefinitely 
confined.  Wisconsin Statutes provide the option 
for a voter to self-certify whether they meet the 
definition of indefinitely confined.  The 
statutory definition of "age, illness, infirmity or 
disability" does not require any voter to meet a 
threshold for qualification and indefinitely 
confined status need not be permanent.  A voter 
with a broken leg or one recovering from surgery 
may be temporarily indefinitely confined and 
may use that status when voting during that 
period of time. 

We understand the concern over the use of 
indefinitely confined status and do not condone 
abuse of that option as it is an invaluable 
accommodation for many voters in Wisconsin.  
During the current public health crisis, many 
voters of a certain age or in at-risk populations 
may meet that standard of indefinitely confined 
until the crisis abates.  We have told clerks if 
they do not believe a voter understood the 
declaration they made when requesting an 
absentee ballot, they can contact the voter for 
confirmation of their status.  They should do so 
using appropriate discretion as voters are still 
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entitled to privacy concerning their medical and 
disability status.  Any request for confirmation of 
indefinitely confined status should not be 
accusatory in nature. 

There may be a need to do some review of the 
absentee voting rolls after this election to 
confirm voters who met the definition of 
indefinitely confined during the public health 
crisis would like to continue that status.  WEC 
staff has already discussed this possibility and 
may be able to provide resources to assist clerks 
with these efforts. (emphasis added) 

 
 On March 25th the Clerk made a post to Facebook 

regarding indefinitely confined absentee voters.  The entire 

post is set forth supra.  Use of the term “declaring” may have 

been an in-artful choice of words as clearly a clerk does not 

have authority to make a declaration of law.  WEC has the 

statutory authority to interpret election laws.  But, the 

information provided by the Clerk was not inconsistent with 

the law and clearly stated:  

x “voters may indicate as needed that they are 
indefinitely confined due to illness.  

x “Voters who are able to provide a copy of 
their ID should do so and not indicate that 
they are indefinitely confined.” 

x “I will defer to WEC.  This is for the few, 
mostly seniors who are struggling to vote 
absentee and be safe.” 
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x We are all “sick” which is the definition in 
law because we have no tests and we are 
forced to assume that everyone is sick 
including ourselves. 

x Regardless, if you can upload your photo by 
law you must.  I have talked several voters 
through the process and they were successful.  
Others had no way to do it… 

 
 These statements were not unreasonable in light of the 

current circumstances.  The global pandemic and public health 

emergency is unprecedented.  Every day local officials are 

attempting to apply the law to circumstances we’ve never seen 

and the legislature certainly didn’t contemplate.  But whether 

the indefinitely confined provision of Wis. Stat. § 6.86(2) 

applies to a voter today must be judged in light of the 

following:  

x The President, CDC, Governor, Department 
of Health Services and every public health 
expert had said everyone MUST stay home to 
the extent possible.  The Governor and DHS 
have ordered it in Emergency Order #12. 

x The U.S. Surgeon General has said 
“Everyone needs to act as if they have the 
virus right now. So, test or no test, we need 
you to understand you could be spreading it 
to someone else.  Or you could be getting it 
from someone else.  Stay home.”  

x Dane County Emergency Management sent a 
text message to all cell phones in Dane 
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County at the request of the State saying:  
“Coronavirus (COVID-19) is in our 
community.  Only leave home if essential.  If 
you leave home, assume you were exposed to 
COVID-19.  Monitor for fever, cough, 
shortness of breath, and sore throat.  If you 
develop symptoms, isolate yourself 
immediately. 
Visit publichealthmdc.com/covid and follow 
publichealthmdc on social media for more 
information. 

 
It is not unreasonable for a voter to conclude that as a result of 

the pandemic they are indefinitely confined and can’t or 

shouldn’t go outside their home to get a copy of their ID to 

submit with their absentee ballot.  There are actually voters, 

particularly senior citizens, who don’t have copiers or scanners 

in their home.  

 Because of a multitude of questions from local election 

officials regarding indefinitely confined voters WEC held an 

emergency session on March 27, 2020.  The commission 

adopted recommendations and on March 29 WEC issued 

“Guidance for Indefinitely Confined Electors COVID-19 to 

local election officials. (App. pp. 12-14)  That guidance states:  

Due to the continuing spread of COVID-19, staff 
of the Wisconsin Election Commission (WEC) 
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has received numerous inquiries regarding the 
application of the indefinitely confined 
designation for absentee voters under Wisconsin 
Statutes.  At its meeting of March 27, 2020, the 
Commission discussed this issue and adopted the 
following guidance related to the use of 
indefinitely confined status to assist local 
election officials working with absentee voters: 
 
1. Designation of indefinitely confined status is 

for each individual voter to make based upon 
their current circumstance.  It does not 
require permanent or total inability travel 
outside of the residence.  The designation is 
appropriate for electors who are indefinitely 
confined because of age, physical illness or 
infirmity or are disabled for an indefinite 
period. 

2. Indefinitely confined status shall not be used 
by electors simply as a means to avoid the 
photo ID requirement without regard to 
whether they are indefinitely confined 
because of age, physical illness, infirmity or 
disability.  This guidance is consistent with 
and supplements previous statements of the 
WEC related to absentee voters who may 
qualify as indefinitely confined or 
“permanent” absentee voters. 

 
The guidance recited the previous statement issued March 24th 

set forth supra, and continued:  

This guidance is based upon applicable statutes.  
An elector who is indefinitely confined because 
of age, physical illness or infirmity or is disabled 
for an indefinite period may be signing a 
statement to that effect require that an absentee 
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ballot be sent to the elector automatically for 
every election. Wis. Stat. § 6.86(2)(a).  The 
absentee ballot request form asks voters to 
certify to their indefinitely confined status.  
Statutes do not establish the option to require 
proof or documentation from indefinitely 
confined voters.  Clerks may tactfully verify with 
voters that the voter understood the indefinitely 
confined status designation when they submitted 
their request but they may not request or require 
proof.  An elector who qualifies as indefinitely 
confined “may, in lieu of providing proof of 
identification, submit with his or her absentee 
ballot a statement signed by the same individual 
who witnesses voting of the ballot which 
contains the name and address of the elector and 
verifies that the name and address of the elector 
are correct.”  Wis. Stat. 6.87(4)(b)2.  Thus, 
indefinitely confined electors may satisfy the 
photo ID requirement by obtaining the signature 
of a witness on the absentee ballot certificate 
envelope. 
Electors who are indefinitely confined due to 
age, physical illness, infirmity or disability, may 
be unable to obtain a current photo ID or make a 
copy to submit with their written absentee ballot 
request or upload an image of their photo ID with 
their electronic request through MyVote 
Wisconsin.  If a clerk is contacted by an elector 
in such circumstances, WEC recommends 
discussing the options and making the voter 
aware of the criteria for qualifying as an 
indefinitely confined elector. 
 

The statements made by the Clerk are not inconsistent with the 

guidance issued by WEC on March 24th and 29th.  To the extent 
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there was any confusion the Clerk has posted the WEC 

guidance and stated that voters should rely on it to determine 

if they are indefinitely confined.  The statements of the Clerk 

certainly do not give rise to this cause of action and don’t 

justify invoking this court’s extraordinary jurisdiction.  

 
CONCLUSION 

 For the reasons set forth herein, the court should deny 

all relief requested by the Petitioners.  There is no legitimate 

legal issue regarding the Clerk’s social media post regarding 

the designation of indefinitely confined by an absentee voter.  

To the extent there was any confusion that has been clarified 

by guidance from WEC.  If the Petitioners thought they had a 

legitimate claim they should have filed it with WEC pursuant 

to Wis. Stat. § 5.06.  Nothing about this case warranted 

attempting to invoke the extraordinary jurisdiction of this 

court. 

   Electronically signed by:   
   David R. Gault, SBN 1016374 
   Asst. Corporation Counsel 
   Dane County Corporation Counsel 
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