
IN THE DISTRICT COURT OF LANCASTER COUNTY, NEBRASKA 
 

E.I. DU PONT DE NEMOURS AND 
COMPANY & SUBSIDIARIES, 

Plaintiff, 

) 
) 
) 
) 
) 
) 

 
 
 

Case No. _________ 
 

v. ) 
) 

COMPLAINT FOR DECLARATORY 
RELIEF 

THE STATE OF NEBRASKA; THE 
NEBRASKA DEPARTMENT OF REVENUE; 
and TONY FULTON, IN HIS OFFICIAL 
CAPACITY AS NEBRASKA TAX 
COMMISSIONER, 

Defendants 

) 
) 
) 
) 
) 
) 

 

 

PARTIES 

1. Plaintiff E. I. du Pont de Nemours and Company and subsidiaries, (hereinafter 

“EID” or “Plaintiff”) was a commonly owned group of corporations that conducted business 

in Nebraska.   

2. Effective on or about June 1, 2019, E. I. du Pont de Nemours and Company filed 

notices with Secretaries of State in all U.S. States to begin doing business as “E. I. du Pont de 

Nemours and Company d/b/a Corteva Agriscience.”  

3. E. I. du Pont de Nemours and Company d/b/a Corteva Agriscience is a Delaware 

corporation with its principal place of business in Wilmington, Delaware.  

4. The Plaintiff has not assigned the rights or liabilities at issue in this lawsuit. 

5. Defendant Tony Fulton is the Tax Commissioner of the State of Nebraska acting 

in his official capacity (hereinafter “Tax Commissioner”).  

6. Defendant Nebraska Department of Revenue (“Department”) is an administrative 

agency of Defendant State of Nebraska (“State”).  
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7. The Tax Commissioner acting in his official capacity, the Department, and the 

State of Nebraska are collectively the Defendants. 

 

JURISDICTION, DECLARATORY RELIEF, AND VENUE 

8. The Court has subject matter jurisdiction pursuant to Neb. Rev. Stat. §§ 24-302 

and 25-21,149.  Declaratory relief is available pursuant to Neb. Rev. Stat. §§ 25-21,149 and 

25-21,159.  Injunctive relief, including temporary injunctive relief, is available pursuant to 

Nebraska Revised Statute §§ 25-1062 to 25-1080.    

9. Venue is proper in this judicial district pursuant to Neb. Rev. Stat. §§ 25-403.01 

and 25-21,206. 

FACTS AND BASES FOR RELIEF 

A.  Department of Revenue’s Notice of Deficiency Issued To EID 

10. E. I. du Pont de Nemours and Company was a corporation governed under 

subchapter C of the Internal Revenue Code of the United States, and thus was subject to 

Nebraska corporate income tax during the calendar years ended December 31, 2012 through 

December 31, 2014 (the “Years at Issue”).  

11. E. I. du Pont de Nemours and Company filed combined Nebraska corporate 

income tax returns on behalf of EID for the Years at Issue.  

12. EID timely filed Nebraska income tax returns, and paid the taxes listed on those 

returns, for the Years at Issue. 

13. On or after December 21, 2018, the Department issued a Notice of Deficiency 

(“Notice”) to EID, alleging that EID owed additional Nebraska income tax for the Years at Issue 

in the amount of $9,147,123, plus a penalty of $457,357 and interest calculated through 
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February 19, 2019 in the amount of $1,308,062, for a total of $10,912,542.  A true and correct 

copy of that notice is attached to this Complaint as Exhibit 1.   

14. The Plaintiff has not paid any of the tax, interest or penalty as assessed in the 

Notice. 

15. The Department alleged in the Notice that EID miscalculated the apportionment 

factor on its Nebraska income tax returns for the Years at Issue.   

16. The apportionment factor is used on a Nebraska corporate income tax return to 

determine what portion of a corporation’s income is attributable to business conducted in 

Nebraska. 

17. The Notice substantially increased the Nebraska apportionment factor of EID for 

the Years at Issue, which in turn substantially increased the percentage of EID’s income that was 

subject to Nebraska income tax. 

18. By increasing the percentage of EID’s income that was subject to Nebraska 

income tax in the Years at Issue, the Department alleged that EID owed additional Nebraska 

income tax for the Years at Issue. 

19. As explained further below, the Department’s application of Nebraska statute 

regarding EID’s apportionment of income to Nebraska is unconstitutional. 

 

B.  Declaratory Relief Is Appropriate To Challenge The Constitutionality Of A Tax Statute 

20.  “A declaratory judgment is the proper method to challenge the constitutionality 

of a tax statute.”  Trumble v. Sarpy County Bd., 283 Neb. 486, 495, 810 N.W.2d 732, 740 (2012). 
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21. Neb. Rev. Stat. § 25-21,149 states in relevant part: “Any action or proceeding 

seeking a declaratory judgment that any tax, penalty, or part thereof is unconstitutional shall be 

brought within twelve months after such tax or penalty was levied or assessed.” 

22. This action is timely. The Notice was dated December 21, 2018, so the tax and 

penalty listed in the Notice could not have been levied or assessed before December 21, 2018.  

This action is being filed on December 20, 2019, and is thus brought within twelve months after 

the tax or penalty listed in the Notice was levied or assessed. 

C.  This Court Has Authority To Entertain This Action For Declaratory Judgment 

 

23. Neb. Rev. Stat. § 25-21,150 states: “Any person interested under a deed, will, 

written contract or other writings constituting a contract, or whose rights, status or other legal 

relations are affected by a statute, municipal ordinance, contract or franchise, may have 

determined any question of construction or validity arising under the instrument, statute, 

ordinance, contract, or franchise and obtain a declaration of rights, status or other legal relations 

thereunder.” 

24. In Boettcher v. Balka, 252 Neb. 547, 553, 567 N.W.2d 95, 99 (1997), the 

Nebraska Supreme Court stated: “It is clear under the language of § 25-21,150 that a declaratory 

judgment action may be used to determine one's rights, status, or other legal relations under a 

legislative enactment relating to revenue and taxation.” 

25.  “The remedy of declaratory judgment may be available to a litigant when a 

controversy exists as a result of a claim asserted against one who has an interest in contesting 

such claim, the controversy is between persons whose interests are adverse, the party seeking 

declaratory relief has a legally protectable interest or right in the subject matter of the 
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controversy, and the issue involved is capable of present judicial determination.”  Mullendore v. 

School Dist. No. 1 of Lancaster Cty., 223 Neb. 28, 33, 388 N.W.2d 93, 98 (1986).   

26. The Plaintiff is allowed under Nebraska law to challenge the constitutionality of a 

tax statute, as applied to it, via this claim for declaratory relief, and this court has discretion to 

entertain the Plaintiff’s action for a declaratory judgment.  There is no other adequate and 

serviceable remedy available. 

 

D.  Plaintiff Will Suffer Irreparable Harm Absent An Injunction. 

27. Plaintiff will suffer irreparable harm absent an injunction.  In Sack v. State, 259 

Neb. 463, 610 N.W.2d 385 (2000), the Nebraska Supreme Court determined that, in the 

circumstances of that case, a taxpayer could not, under Neb. Rev. Stat. § 77-2798, seek a refund 

of Nebraska income taxes paid following the issuance of a proposed assessment of deficiency. 

While Plaintiff contends that the determination in Sack was erroneous and inapplicable to the 

instant case, Defendants may determine that, if EID is required to pay the taxes that are allegedly 

due under the Notice, EID may not be able to bring a claim for refund of those taxes, and will 

have no ability to challenge the imposition of an unconstitutional tax. 

28. Notwithstanding any Nebraska statute, collection of tax by the Defendants would 

constitute a tax result which is violative of the federal Constitution, as explained further below. 

29. Defendants should be temporarily and permanently enjoined from collecting the 

tax as it alleged was due in the Notice. 
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CLAIMS FOR RELIEF 

Count I 
Declaratory Judgment 

Against Violation Of Due Process Clause, 14th Amendment to the U.S. Constitution 
And Violation Of The Commerce Clause, Article I, § 8, U.S. Constitution 

Against Defendants State and Department 
 

30. The Plaintiff incorporates by reference all previous paragraphs in this Complaint 

as if fully set forth herein. 

31. The Plaintiff brings this Claim against Defendants the State of Nebraska and the 

Department. 

32. The vast majority of the tax assessed in the Notice arose from the Defendants’ 

adjustments to the apportionment of EID’s income.   

33. The federal taxable income of a unitary business operating both within and 

without Nebraska is presumed to be subject to apportionment. Neb. Rev. Stat. § 77-2734.06(1). 

34. To determine the amount of income attributable to Nebraska, a business 

multiplies its federal taxable income, as adjusted, by a sales factor.  Neb. Rev. Stat. 

§77-2734.05(1). 

35. “The sales factor is a fraction, the numerator of which is the total sales of the 

taxpayer in [Nebraska] during the tax period, and the denominator of which is the total sales 

everywhere during the tax period.” Neb. Rev. Stat. § 77-2734.14(1). 

36. Prior to January 1, 2014, “sales” meant “all gross receipts of the taxpayer.”  Neb. 

Rev. Stat. § 77-2734.04(7).  Beginning January 1, 2014, “sales” means all gross receipts except, 

inter alia, “[a]mounts received from hedging transactions involving intangible assets” or “[n]et 

gains from marketable securities held for investment.” Neb. Rev. Stat. § 77-2734.04(20)(b)-(c).       
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37. Pursuant to Neb. Rev. Stat. § 77-2734.10(1), “[t]he sales factor shall include the 

income from intangibles such as interest, royalties, or dividends and the net income from gains 

on the sale of intangibles.” 

38. EID earned income from Forward Exchange Contracts (“FECs”) and marketable 

securities during the Years at Issue. 

39. An FEC is a contract between two parties whereby one party contracts to sell and 

the other party contracts to buy one currency for another, at an agreed future date, at a rate of 

exchange that is fixed at the time in which the contract is entered.  Because EID operates a 

global business, fluctuations in currency exchange rates create risks.  FECs help to mitigate these 

risks and more accurately present EID’s worldwide financial operating performance unaffected 

by currency fluctuations. 

40. EID included the income from FECs and marketable securities in its income 

apportionable to Nebraska during the Years at Issue.  EID also included the gross receipts from 

FECs and marketable securities in its sales factor denominators during the Years at Issue. 

41. The Defendants removed receipts earned from FECs and marketable securities 

from the denominator of EID’s sales factors during the Years at Issue.  The removal of the 

receipts from the denominator substantially increased the percentage of receipts attributable to 

Nebraska. 

42. It is a fundamental requirement of both the Due Process Clause of the Fourteenth 

Amendment to the United States Constitution (hereinafter “Due Process Clause”) and the 

Commerce Clause in Article I, § 8, United States Constitution (hereinafter “Commerce Clause”) 

that a state may not tax value earned outside its borders. ASARCO, Inc. v. Idaho State Tax 

Comm’n, 458 U.S. 307, 315 (1982). 
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43. Both the Due Process and Commerce Clauses of the U.S. Constitution require an 

apportionment formula to be “fair.”  Container Corp. of Am. v. Franchise Tax Bd., 463 U.S. 159, 

169 (1983).   An apportionment formula will be constitutionally “fair” if it is both internally and 

externally consistent. Id.  Internal consistency requires that an apportionment formula “be such 

that, if applied by every jurisdiction, it would result in no more than all of the unitary business’ 

income being taxed.” Id.  External consistency requires that “the factor or factors used in the 

apportionment formula must actually reflect a reasonable sense of how income is generated.”  Id. 

44. The U.S. Supreme Court has held that a court must “strike down the application 

of an apportionment formula if the taxpayer can prove by clear and cogent evidence that the 

income attributed to the State is in fact ‘out of all appropriate proportions to the business 

transacted in that State or has led to a grossly distorted result.’”  Id. at 170 (internal quotations 

and citations omitted). 

45. Here, the application of Nebraska’s apportionment formula proposed by 

Defendants is unconstitutional because it results in income attributed to Nebraska that is “out of 

all appropriate proportions to the business transacted in [Nebraska]” and “has led to a grossly 

distorted result.” Id.  The apportionment percentage reported by EID on its original Nebraska 

corporate income tax returns ranged from 0.6193% to 0.6935% during the Years at Issue.  As a 

result of the Defendants’ removal of the receipts from the FECs and the marketable securities, 

EID’s adjusted apportionment percentage ranged from 2.3185% to 2.7759%.  The application of 

the apportionment formula therefore increases EID’s Nebraska apportionment percentage by a 

multiple of 3.74 to 4.00, an increase of 261% to 300% during the Years at Issue.  This drastic 

increase in EID’s apportionment percentage grossly overstates the scope of EID’s business in 

Nebraska, leading to a grossly distorted result, and is therefore unconstitutional. 
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46. The Nebraska apportionment formula is also not externally consistent and is 

therefore unconstitutional under the Due Process and Commerce Clauses of the U.S. 

Constitution.  Here, the Defendants have continued to treat the income from the FECs and 

marketable securities as income subject to apportionment, but have removed the receipts 

generating that income from the sales factor.  By excluding the receipts that generated the 

income, the Defendants are applying an apportionment formula does not “actually reflect a 

reasonable sense of how income is generated.” Container Corp., 463 U.S. at 169.  See Mobil Oil 

Corp. v. Vt., 445 U.S. 425, 461 (1980) (Stevens, J., dissenting) (“[u]unless the sales . . . values 

connected with the production of income by the payor corporations are added to the denominator 

of the apportionment formula, the inclusion of earnings attributable to those corporations in the 

apportionable tax base will inevitably cause . . . income to be overstated.”) 

47. Plaintiff is entitled to declaratory relief.  

Count II 
Declaratory Judgment 

Against Violation Of Due Process Clause, 14th Amendment to the U.S. Constitution 
Against Defendants State and Department 

 
48. The Plaintiff incorporates by reference all previous paragraphs in this Complaint 

as if fully set forth herein. 

49. The Plaintiff brings this Claim against Defendants the State of Nebraska and the 

Department. 

50. It is a fundamental requirement of the Due Process Clause of the U.S. 

Constitution that a state may not deprive a person of property without due process of law. 
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51. The administrative procedure that was originally available to the Plaintiff to 

protest the Notice through the Department did not provide the Plaintiff with a constitutionally 

sufficient opportunity to dispute the Notice. 

52. While the availability of other remedies may be a factor bearing upon a trial 

court's discretionary decision whether to entertain an action for a declaratory judgment, 

Mullendore, 223 Neb. at 33, 388 N.W.2d at 98, the potential availability of other remedies does 

not bar an action for declaratory judgment.   

53. There is no other adequate and serviceable remedy.  This  action for declaratory 

relief cannot be barred because the result would be that Plaintiff is deprived of due process of 

law.  

 
Count III 

Declaratory Judgment  
Against Violation Of Due Process Clause, 14th Amendment to the U.S. Constitution 

And Violation Of The Commerce Clause, Article I, § 8, U.S. Constitution 
Against Defendant Tax Commissioner In His Official Capacity 

 
54. The Plaintiff incorporates by reference all previous paragraphs in this Complaint 

as if fully set forth herein. 

55. The Plaintiff brings this Claim against Defendant the Tax Commissioner acting in 

his official capacity. 

56. The vast majority of the tax assessed in the Notice arose from the Defendants’ 

adjustments to the apportionment of EID’s income.   

57. The federal taxable income of a unitary business operating both within and 

without Nebraska is presumed to be subject to apportionment. Neb. Rev. Stat. § 77-2734.06(1). 
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58. To determine the amount of income attributable to Nebraska, a business 

multiplies its federal taxable income, as adjusted, by a sales factor.  Neb. Rev. Stat. §77-

2734.05(1). 

59. “The sales factor is a fraction, the numerator of which is the total sales of the 

taxpayer in [Nebraska] during the tax period, and the denominator of which is the total sales 

everywhere during the tax period.” Neb. Rev. Stat. § 77-2734.14(1). 

60. Prior to January 1, 2014, “sales” meant “all gross receipts of the taxpayer.”  Neb. 

Rev. Stat. § 77-2734.04(7).  Beginning January 1, 2014, “sales” means all gross receipts except, 

inter alia, “[a]mounts received from hedging transactions involving intangible assets” or “[n]et 

gains from marketable securities held for investment.” Neb. Rev. Stat. § 77-2734.04(20)(b)-(c).       

61. Pursuant to Neb. Rev. Stat. § 77-2734.10(1), “[t]he sales factor shall include the 

income from intangibles such as interest, royalties, or dividends and the net income from gains 

on the sale of intangibles.” 

62. EID earned income from Forward Exchange Contracts (“FECs”) and marketable 

securities during the Years at Issue. 

63. An FEC is a contract between two parties whereby one party contracts to sell and 

the other party contracts to buy one currency for another, at an agreed future date, at a rate of 

exchange that is fixed at the time in which the contract is entered.  Because EID operates a 

global business, fluctuations in currency exchange rates create risks.  FECs help to mitigate these 

risks and more accurately present EID’s worldwide financial operating performance unaffected 

by currency fluctuations. 
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64. EID included the income from FECs and marketable securities in its income 

apportionable to Nebraska during the Years at Issue.  EID also included the gross receipts from 

FECs and marketable securities in its sales factor denominators during the Years at Issue. 

65. The Defendants removed receipts earned from FECs and marketable securities 

from the denominator of EID’s sales factors during the Years at Issue.  The removal of the 

receipts from the denominator substantially increased the percentage of receipts attributable to 

Nebraska. 

66. It is a fundamental requirement of both the Due Process and the Commerce 

Clauses of the U.S. Constitution that a state may not tax value earned outside its borders. 

ASARCO, Inc. v. Idaho State Tax Comm’n, 458 U.S. 307, 315 (1982). 

67. Both the Due Process and Commerce Clauses of the U.S. Constitution require an 

apportionment formula to be “fair.”  Container Corp. of Am. v. Franchise Tax Bd., 463 U.S. 159, 

169 (1983).   An apportionment formula will be constitutionally “fair” if it is both internally and 

externally consistent. Id.  Internal consistency requires that an apportionment formula “be such 

that, if applied by every jurisdiction, it would result in no more than all of the unitary business’ 

income being taxed.” Id.  External consistency requires that “the factor or factors used in the 

apportionment formula must actually reflect a reasonable sense of how income is generated.”  Id. 

68. The U.S. Supreme Court has held that a court must “strike down the application 

of an apportionment formula if the taxpayer can prove by clear and cogent evidence that the 

income attributed to the State is in fact ‘out of all appropriate proportions to the business 

transacted in that State or has led to a grossly distorted result.’”  Id. at 170 (internal quotations 

and citations omitted). 



13 
 

69. Here, the application of Nebraska’s apportionment formula proposed by 

Defendants is unconstitutional because it results in income attributed to Nebraska that is “out of 

all appropriate proportions to the business transacted in [Nebraska]” and “has led to a grossly 

distorted result.” Id.  The apportionment percentage reported by EID on its original Nebraska 

corporate income tax returns ranged from 0.6193% to 0.6935% during the Years at Issue.  As a 

result of the Defendants’ removal of the receipts from the FECs and the marketable securities, 

EID’s adjusted apportionment percentage ranged from 2.3185% to 2.7759%.  The application of 

the apportionment formula therefore increases EID’s Nebraska apportionment percentage by a 

multiple of 3.74 to 4.00, an increase of 261% to 300% during the Years at Issue.  This drastic 

increase in EID’s apportionment percentage grossly overstates the scope of EID’s business in 

Nebraska, leading to a grossly distorted result, and is therefore unconstitutional. 

70. The Nebraska apportionment formula is also not externally consistent and is 

therefore unconstitutional under the Due Process and Commerce Clauses of the U.S. 

Constitution.  Here, the Defendants have continued to treat the income from the FECs and 

marketable securities as income subject to apportionment, but have removed the receipts 

generating that income from the sales factor.  By excluding the receipts that generated the 

income, the Defendants are applying an apportionment formula does not “actually reflect a 

reasonable sense of how income is generated.” Container Corp., 463 U.S. at 169.  See Mobil Oil 

Corp. v. Vt., 445 U.S. 425, 461 (1980) (Stevens, J., dissenting) (“[u]unless the sales . . . values 

connected with the production of income by the payor corporations are added to the denominator 

of the apportionment formula, the inclusion of earnings attributable to those corporations in the 

apportionable tax base will inevitably cause . . . income to be overstated.”) 
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Count IV 
Declaratory Judgment 

Against Violation Of Due Process Clause, 14th Amendment to the U.S. Constitution 
Against Defendant Tax Commissioner In His Official Capacity 

 
71. The Plaintiff incorporates by reference all previous paragraphs in this Complaint 

as if fully set forth herein. 

72. The Plaintiff brings this Claim against Defendant the Tax Commissioner acting in 

his official capacity. 

73. It is a fundamental requirement of the Due Process Clause of the U.S. 

Constitution that a state may not deprive a person of property without due process of law. 

74. The administrative procedure that was originally available to the Plaintiff to 

protest the Notice through the Department did not provide the Plaintiff with a constitutionally 

sufficient opportunity to dispute the Notice. 

75. While the availability of other remedies may be a factor bearing upon a trial 

court's discretionary decision whether to entertain an action for a declaratory judgment, 

Mullendore, 223 Neb. at 33, 388 N.W.2d at 98, the potential availability of other remedies does 

not bar an action for declaratory judgment.   

76. There is no other adequate and serviceable remedy. This action for declaratory 

relief cannot be barred because the result would be that Plaintiff is deprived of due process of 

law.  
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PRAYER FOR RELIEF 

 Wherefore, Plaintiff requests declaratory judgments as requested in this Complaint.  

Plaintiff also reserves the right to file Motions for temporary and permanent injunctive relief to 

prevent irreparable harm from violations of constitutional rights.   

 

Respectfully submitted this 20th day of December, 2019. 

BY: s/Patrick E. Brookhouser, Jr., #19245 
  

Nicholas K. Niemann, #16626 
Patrick E. Brookhouser, Jr., #19245  
Matthew R. Ottemann, #23441 
MCGRATH NORTH MULLIN & KRATZ, PC LLO 
First National Tower, Suite 3700 
1601 Dodge Street 
Omaha, NE  68102 
(402) 341-3070 phone 
(402) 341-0216 fax 
nniemann@mcgrathnorth.com 
pbrookhouser@mcgrathnorth.com 
mottemann@mcgrathnorth.com 

       
ATTORNEYS FOR PLAINTIFF 
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