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Defendant Robert Durst (“Durst”), by and through his undersigned counsel, respectfully 

submits this memorandum of law in support of his motion, pursuant to CPLR 3211(a)(4) and 

(a)(5), to dismiss the complaint dated March 21, 2019 (the “Complaint”), of plaintiff Carol 

Bamonte, as Administrator of the Estate of Kathleen Durst (“Plaintiff”), or, alternatively, 

pursuant to CPLR 602, to transfer this action (the “New York Action”) to the New York 

Supreme Court, Nassau County, for consolidation with the related pending action, Bamonte v. 

Durst, No. 607688/2015 (Sup. Ct. Nassau Cty. 2015) (the “Nassau Action,” and together with 

the New York Action, the “Related Actions”).1

PRELIMINARY STATEMENT

Durst has steadfastly denied Plaintiff’s unsupported and false allegations of wrongdoing, 

and he has never once been charged with, let alone found guilty of, any crime related to the 

disappearance of his first wife, Kathleen Durst, more than thirty seven years ago.  Plaintiff’s 

salacious allegations are not at issue on this motion, however, because Plaintiff cannot overcome 

the indisputable fact that this lawsuit is time-barred by the statute of limitations.  Plaintiff 

disregards well-settled New York law in order to circumvent the rule that a wrongful death cause 

of action must be filed within two years of the date of death, but she has no legal support 

whatsoever for her position.  Thus, dismissal is warranted as a matter of law.

In the alternative, consolidation of Plaintiff’s two cases against Durst is also appropriate.  

As in the Nassau Action, Plaintiff opportunistically seeks to cash-in on Durst’s notoriety from 

the HBO series “The Jinx,” and Plaintiff’s claim that Durst is responsible for Kathleen’s 

disappearance mirrors her allegations in the currently pending Nassau Action.  In the Nassau 

                                                
1 Submitted herewith in support of Durst’s motion to dismiss or, alternatively, to consolidate the Related Actions, is 
the Affirmation of Joshua A. Siegel dated April 29, 2019 (the “Siegel Aff.”), together with the exhibits annexed 
thereto.  The Complaint is annexed to the Siegel Aff. as Exhibit A. 

FILED: NEW YORK COUNTY CLERK 04/29/2019 04:44 PM INDEX NO. 153054/2019

NYSCEF DOC. NO. 21 RECEIVED NYSCEF: 04/29/2019

5 of 21



2

Action, Plaintiff asserts baseless tort claims against Durst (for the obscure and inapplicable tort 

known as “right of sepulcher,” and intentional infliction of emotional distress) that, like here, are 

clearly time-barred and also pending Durst’s motion to dismiss.  And here, like the Nassau 

Action, Plaintiff seeks monetary damages for the same alleged wrongdoing.  Accordingly, at an 

absolute minimum, consolidation is warranted as a matter of law.

As shown below, the Complaint should be dismissed for several reasons. 

First, the wrongful death claim is indisputably time-barred. New York law requires that a 

wrongful death action be commenced within two years after the decedent’s death (N.Y. Est. 

Powers & Trusts Law (“EPTL”) § 5-4.1), and the law is well-established – both under the plain 

language of the statute and settled case law – that the statute of limitations accrues at the time of

the decedent’s death. Kathleen disappeared on January 31, 1982; the First Department has ruled 

that she died on that date; and Plaintiff concedes – in her own allegations – that Kathleen died on 

that date.  Plaintiff commenced this wrongful death action on March 21, 2019 – more than

thirty five years after the expiration of the limitations period on January 31, 1984 – and 

thus her Complaint is time-barred. 

Ignoring this well-settled law, Plaintiff alleges that the wrongful death claim is somehow 

timely because it was “commenced within two years of the date in which Kathie was legally 

declared deceased.” (Complaint ¶ 142.) Yet, there is no New York authority supporting

Plaintiff’s contention. The plain statutory language of EPTL § 5-4.1 leaves no ambiguity, and 

New York courts have consistently held that the statute of limitations accrues from the date of 

death itself, not when the date of death was later set as Plaintiff claims here.  Indeed, Plaintiff 

could have sought a determination of the date of Kathleen’s death at any time during the prior 

three decades, but she did not, and she cannot now benefit from her extraordinary delay.
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Second, the Complaint should be dismissed because Plaintiff has improperly brought  

this latest action for money damages against Durst despite the prior, still pending and obviously 

related Nassau Action against Durst. Pursuant to CPLR 3211(a)(4), dismissal is warranted 

where, as here, there is another pending action between substantially the same parties for 

substantially the same claims. As shown below, the Related Actions involve the same parties, 

the same underlying facts and alleged wrongs, and both actions arise out of the same core 

allegation: that Durst allegedly killed Kathleen or was otherwise involved in her disappearance. 

In other words, the Related Actions are substantively identical in nearly every aspect, and this 

action should therefore be dismissed.

Finally, in the alternative, the Court should consolidate this action with the earlier-filed 

Nassau Action, for disposition before the Hon. Roy S. Mahon, which will reduce litigation and 

judicial costs, promote judicial economy, and most importantly, avoid the potential for 

inconsistent determinations. Consolidation is appropriate because the Related Actions have 

common issues of law and fact including, among other things: (i) both actions involve the same 

parties, (ii) arise from the same core allegations that Durst killed or was otherwise involved in 

Kathleen’s disappearance; (ii) concern identical factual issues and cite to the same sources to 

support their allegations; and (iii) both cases seek a substantial monetary award from Durst.  

Further, Plaintiff – who has offered no explanation as to why the wrongful death claim could not 

brought in the Nassau Action in the first place (as it should have been) – cannot demonstrate any 

prejudice that would result from consolidation.  Indeed, there is no prejudice to Plaintiff.  

New York courts recognize that where related actions are commenced in different 

counties, for consolidation purposes venue should be in the county in which the first action was 
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commenced.  The Nassau County action was commenced in 2015 and therefore this action 

should, in the alternative, be consolidated in Nassau County.  

FACTUAL BACKGROUND

A. The Prior Pending Nassau Action 

Plaintiff,2 along with her sisters Mary Hughes and Virginia McKeon (together, the 

“Nassau Plaintiffs”), filed a complaint on November 30, 2015 (the “Nassau Complaint”), seeking 

monetary damages arising from a single cause of action under an obscure civil tort known as the 

“right of sepulcher.” (See Siegel Aff., Ex. C (Nassau Action, Dkt. No. 1).)   The Nassau 

Complaint specifically declared that Durst, “murdered his wife Kathleen on or about January 31, 

1982 and disposed of her body.” (Id. ¶¶ 22, 30.)  The Nassau Complaint, however, did not 

contain a wrongful death cause of action, presumably because the Nassau Plaintiffs recognized 

that the statute of limitations for a wrongful death cause of action had already lapsed some three 

decades earlier.  

Within a week after filing the Nassau Complaint, the Nassau Plaintiffs moved for 

prejudgment attachment and expedited discovery.  (See Siegel Aff., Ex. D at Dkt. No. 2-6.)  

Despite their apparent need to expedite discovery, the Nassau Plaintiffs then repeatedly sought 

one adjournment after another, delaying the proceeding by submission of at least six separate 

extension requests.  (Id. at Dkt. No. 31.)  

On May 1, 2017, nearly a year and a half later, the Nassau Plaintiffs filed a first amended 

complaint (the “Nassau Amended Complaint”), which added alleged co-conspirator defendants

and a second purported cause of action for intentional infliction of emotional distress. (Siegel 

                                                
2 Prior to her appointment as administrator of the Estate of Kathleen McCormack Durst, Carol Bamonte acted as the 
attorney in fact for Kathleen’s mother, Ann McCormack, pursuant to a power of attorney dated March 22, 2001.  
(Siegel Aff., Ex. B.)
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5

Aff., Ex. E (Nassau Action, Dkt. No. 22).)  The Nassau Plaintiffs again declined to assert a 

wrongful death claim despite their clear, unequivocal allegation that Durst killed Kathleen and

then conspired with others to conceal her body.  (Id. ¶¶ 27, 188-192.)  

Durst filed a motion to dismiss the Nassau Amended Complaint on August 17, 2017, 

asserting, among other things, that the claims are substantively baseless and time-barred by over 

35 years.  (Siegel Aff., Ex. D at Dkt. Nos. 27-40.)  After a series of dilatory tactics, the Nassau 

Plaintiffs – shortly before their stipulated deadline to file opposition papers – filed a so-called 

“emergency” application to stay the briefing schedule and further sought leave to file a second 

amended complaint (the “Nassau Second Amended Complaint”).  (Siegel Aff., Ex. F (Nassau 

Action, Dkt. No. 65).)  The Nassau Second Amended Complaint, dated December 15, 2017, 

added additional party defendants, but failed to make any additional substantive allegations 

against Durst.  (Id.)  Again, the Nassau Plaintiffs declined to include a wrongful death claim

against Durst.  

Eager to have their motion to dismiss adjudicated, Durst and other defendants stipulated 

to permit the filing of the Nassau Second Amended Complaint and then immediately filed 

renewed motions to dismiss.  (Siegel Aff., Ex. D at Dkt. Nos. 76, 82-97.)  Yet again, however, 

the Nassau Plaintiffs alleged they had found “new evidence” that warranted a third amended 

complaint.  

In predictable fashion – days before the Nassau Plaintiffs’ opposition papers were due to 

be filed – they filed an emergency order to show cause to yet again amend their pleading and file 

a third amended complaint (the “Nassau Third Amended Complaint”).  (Siegel Aff., Ex. D at

Dkt. Nos. 135-145.)  As before, the Nassau Third Amended Complaint, dated April 4, 2018, 

added additional party defendants (including “Does”) but failed to allege any new substantive 
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allegations against Durst.   (Siegel Aff., Ex. G (Nassau Action, Dkt. No. 139).)  Significantly, the 

Nassau Plaintiffs declined for the fourth time to bring a wrongful death cause of action.  

On April 8, 2019, Judge Roy S. Mahon, the presiding judge in the Nassau Action, issued 

an order permitting Plaintiffs until May 23, 2019 to file the Third Amended Complaint and 

further permitted the defendants, including Durst, the opportunity to renew their motions to 

dismiss. 

In sum, the Nassau Plaintiffs have effectively stalled the adjudication of the Nassau 

Action through dilatory tactics, eve-of deadlines “emergency” motions, and incessant efforts to 

distract from the substantive and procedural issues at hand.    

B. Plaintiff’s Surrogate’s Court Petition to Declare Durst
the “Specific Peril” of Kathleen’s Death Is Denied

Kathleen Durst disappeared on January 31, 1982, more than thirty-seven years ago.  

(Siegel Aff., Ex. G at ¶ 3 (Nassau Action, Dkt. No. 139).)  Following years of unsuccessful 

efforts to locate Kathleen, the Nassau Plaintiffs acknowledged that Kathleen was declared 

deceased on March 21, 1988 by the Surrogate for New York County.  (Siegel Aff., Ex. C at ¶ 1

(Nassau Action, Dkt. No. 1).)   Not only did the Nassau Plaintiffs consistently maintain that

Kathleen was declared dead on March 31, 1988, but the Petitioner herself signed a stipulation on 

February 16, 1999, consenting to set Kathleen’s death as prescribed by statute.  (Siegel Aff., Ex. 

C at ¶ 1 (Nassau Action, Dkt. No. 1); Ex. H.)  

However, Kathleen’s mother, Ann C. McCormack (the “Petitioner”), petitioned to have

Kathleen declared deceased by the Surrogate’s Court on March 30, 2016 (the “Petition”).  See In 

re Kathleen Durst, No. 1982-5053/D (Sur. Ct. N.Y. Cty) (the “Surrogate Action”). (See Siegel 

Aff., Exs. I & J (Nassau Action, Dkt. Nos. 91 & 92).)  By her Petition, Petitioner sought to 

modify the date of death from the statutory presumption of five years following Kathleen’s 

FILED: NEW YORK COUNTY CLERK 04/29/2019 04:44 PM INDEX NO. 153054/2019

NYSCEF DOC. NO. 21 RECEIVED NYSCEF: 04/29/2019

10 of 21



7

disappearance – a date to which she had already stipulated as Kathleen’s date of death – to the 

actual date of her disappearance, January 31, 1982.  See EPTL § 2.1-7.3

The purpose of the Surrogate’s Action was to manufacture evidence to bolster the Nassau 

Plaintiffs’ civil claims for money damages in the ongoing Nassau Action.  Indeed, modifying 

Kathleen’s presumed date of death was merely a pretext to accomplish Petitioner’s true goal, 

which was to obtain an unprecedented legal determination from the Surrogate’s Court that Durst 

was the “specific peril” pursuant to EPTL § 2.1-7 that resulted in Kathleen’s death.  (See Siegel 

Aff., Ex. J at 1 (Nassau Action, Dkt. No. 92).)  In other words, Petitioner sought to a 

determination from the Surrogate’s Court that Durst murdered Kathleen – despite the fact that 

Durst has never been charged with any crime in connection with Kathleen’s disappearance.  

On March 24, 2017, the Surrogate confirmed that Kathleen’s date of death was presumed

by statute and set the date of death to be January 31, 1987, exactly five years after she went 

missing, and specifically rejected Plaintiffs’ “specific peril” argument.  (See Siegel Aff., Ex. I

(Nassau Action, Dkt. No. 91).)

The Surrogate issued a subsequent decision that again rejected Petitioner’s allegation that 

Durst was the “specific peril” that caused Kathleen’s death as nothing more than “some 

intriguing hearsay and other colorful material.” (Siegel Aff., Ex. J at 1 (Nassau Action, Dkt. No. 

92).)  Petitioner thereafter appealed the decision.  On appeal, the First Department reversed, but 

only to the extent that the date of Kathleen’s death was set as of the exact date of her 

disappearance, January 31, 1982.  (See Siegel Aff., Ex. K.)  The First Department based its 

                                                
3 The applicable statute concerning the date of death of an absentee is EPTL § 2-1.7, which states, a “person who is 
absent for a continuous period of three years, during which, after diligent search, he or she has not been seen or 
heard of or from, and whose absence is not satisfactorily explained shall be presumed . . . to have died three years 
after the date such unexplained absence commenced, or on such earlier date as clear and convincing evidence 
establishes is the most probable date of death.”  Prior to 1994, however, the statutory period was five years instead 
of the current three years.
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8

decision on the fact that Kathleen disappeared without explanation, without her car and personal 

effects, without communicating with her family and friends, and only two months before 

graduating from medical school.4   (Id. at 35.)  The First Department determined that there was a 

high probability that Kathleen died on the date of her disappearance, but specifically stated, 

however, that it did not consider Petitioner’s “specific peril” theory – that Durst was the cause of 

Kathleen’s death – in setting the exact date of Kathleen’s death. (Id. at 36-37.)

C. Plaintiff Brings This Separate Time-Barred Action
Making the Same Allegations Against Durst

Kathleen’s family members (including Plaintiff in this action) have long insisted that 

Durst played a role in Kathleen’s death.  (See Siegel Aff., Ex. C at ¶¶ 3, 30 (Nassau Action, Dkt. 

No. 1); Siegel Aff., Ex. G at ¶¶ 45, 58, 132, 139 (Nassau Action, Dkt. No. 139); Siegel Aff., 

Ex. L (Nassau Action, Dkt. No. 94); Siegel Aff., Ex. M.)  For example, in 1983, during one of 

the many Surrogate’s Court proceedings that preceded this latest litigation, Plaintiff’s sister Mary 

Hughes, stated in a sworn affidavit, “that the questionable circumstances surrounding my sister’s 

disappearance and her husband’s behavior and reactions following this event strongly suggest 

that my sister may have been murdered and that Robert Durst is either directly responsible for 

her death or privy to information concerning her disappearance.” (Siegel Aff., Ex. L (Nassau 

Action, Dkt. 94); see also Siegel Aff., Ex. M & N.)  

Despite Kathleen’s family’s belief since her disappearance in January 1982 that Durst 

played a role in her death, Plaintiff has not only failed to bring a wrongful death claim for over 

37 years, but she also intentionally declined to assert a wrongful death claim in any of the four 

iterations of her pleading against Durst in the Nassau Action.  

                                                
4 Durst’s opposition papers unequivocally denied Petitioner’s allegations against of wrongdoing.  Nevertheless, the 
Nassau Plaintiffs and Plaintiff in this instant action have repeatedly mischaracterized the Appellate Division’s ruling 
and blatantly ignored facts in their ongoing effort to manufacture evidence to support their baseless allegations. 

FILED: NEW YORK COUNTY CLERK 04/29/2019 04:44 PM INDEX NO. 153054/2019

NYSCEF DOC. NO. 21 RECEIVED NYSCEF: 04/29/2019

12 of 21



9

Significantly, prior to the filing of the Nassau Complaint, Plaintiff’s brother sought to 

pursue a wrongful death action against Durst, but apparently the Nassau Plaintiffs usurped the 

litigation and declined to assert a wrongful death claim.  (Siegel Aff., Ex. B & O.)  In fact, court 

filings confirm that Kathleen’s brother specifically sought the letters of administration for the 

“sole purpose of prosecuting a wrongful death cause of action” and, therefore, Kathleen’s 

representatives specifically contemplated asserting a wrongful death claim no later than October 

1, 2015, notwithstanding the fact that the claim was already long since time-barred.  (Siegel Aff., 

Exs. B & O.)  Plaintiff now brings this entirely new action in a new venue, but with nearly 

identical allegations, only this time packaged as a wrongful death claim. 

As demonstrated below, it is well-settled that a wrongful death claim is time-barred due 

to the passage of more than thirty-seven years since Kathleen disappeared.  Dismissal is 

therefore warranted as a matter of law.  In the alternative, consolidation is warranted because the 

Related Actions consist of plainly duplicative allegations, subject matter, and supposed evidence, 

and seek the same relief for the same alleged harm.

ARGUMENT

I. LEGAL STANDARD FOR A MOTION TO DISMISS

A motion to dismiss will be granted under CPLR 3211(a)(5) where the cause of action is 

barred by the statute of limitations. CPLR 3211(a)(5); Roque v. Metro. Hosp., 292 A.D.2d 175, 

175 (1st Dep’t 2002) (affirming dismissal of wrongful death claim “as barred by the two-year 

Statute of Limitations applicable to wrongful death actions,” where decedent died in 1996 and 

action not filed until 1999).  To obtain dismissal, the defendant must demonstrate that the statute 

of limitations period has elapsed.  See Singh v. New York City Health & Hosps. Corp., 107 

A.D.3d 780, 781-782 (2d Dep’t 2013) (defendants met their initial burden of establishing that 

“wrongful death cause of action was interposed more than two years after decedent’s death”). 
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Upon such a showing, the burden shifts to plaintiff to demonstrate that the claim falls within a

legal exception (i.e., the statute is tolled because of infancy, insanity, etc.). See id. Failure by 

plaintiff to make such a showing warrants dismissal of the complaint.  Id. As demonstrated 

herein, Plaintiff’s claim is clearly time-barred and she cannot meet her burden to establish that

any valid legal exception applies.

A motion to dismiss will also be granted where there is another action pending between 

the same parties for the same cause of action.  CPLR § 3211(a)(4).  Defendant is entitled to 

dismissal upon showing that there is substantial identity of the parties and causes of actions in 

both proceedings.  Cherico, Cherico & Assocs. v. Midollo, 67 A.D.3d 622, 622 (2d Dep’t 2009); 

Schaller v. Vacco, 241 A.D.2d 663, 663 (3d Dep’t 1997).  As demonstrated below, dismissal of 

this action is also warranted because there is substantial identity of the parties and causes of 

actions in the Related Actions and, therefore, the Complaint must be dismissed as a matter of 

law.

II. PLAINTIFF’S WRONGFUL DEATH CLAIM IS THIRTY-FIVE YEARS
TOO LATE AND BARRED BY THE STATUTE OF LIMITATIONS

Under N.Y. Est. Powers & Trusts Law (“EPTL”) § 5-4.1, a wrongful death action “must 

be commenced within two years after the decedent's death.”  EPTL § 5-4.1. It is well established 

– both under the plain language of the statute and New York case law – that the statute of 

limitations for a wrongful death claim accrues at the time of the decedent’s death.  EPTL § 5-4.1; 

Maldonado v. Long Island Jewish Med. Ctr., 156 A.D.2d 431, 431 (2d Dep’t 1989) (wrongful 

death claim time-barred where plaintiff failed to bring action within two years from decedent’s 

date of death); Pub. Adm'r of Kings Cty. v. Hossain Const. Corp., 27 A.D.3d 714, 716 (2d Dep’t 

2006) (“The causes of action to recover damages for wrongful death were interposed more than 

two years after the death of the decedent and, therefore, were untimely.”); see also 21A 
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Carmody-Wait 2d § 130:87 (“The time to begin an action for wrongful death begins to run and 

must be computed from the date of the decedent's death, and not from the date of the 

appointment of the legal representative, or from the time of injury, or from some other period of 

time.”).  

Plaintiff has without a doubt failed to timely bring her wrongful death cause of action 

within the two year limitations period. The First Department set Kathleen’s date of death as

January 31, 1982.  (See Siegel Aff., Ex. K.) Plaintiff’s own allegations concede that Kathleen 

died on January 31, 1982.5  (See Siegel Aff., Ex. A at ¶¶ 1, 13, 21, 33.) Thus, the statute of 

limitations began to accrue on January 31, 1982, and expired two years later, on January 31, 

1984. See EPTL § 5-4.1; see Maldonado, 156 A.D.2d at 431.  

Plaintiff commenced this wrongful death action on March 21, 2019, more than thirty-five 

years after the expiration of the limitations period.  Plaintiff is, therefore, without question, time-

barred from asserting a wrongful death claim. See, e.g., Montalvo v. Chiaramonte, 74 A.D.3d 

455, 455 (1st Dep’t 2010) (finding wrongful death claim time-barred); Pub. Adm'r of Kings Cty. 

v. Hossain Const. Corp., 27 A.D.3d 714, 716 (2d Dep’t 2006) (finding wrongful death action 

brought more than two years after the death of the decedent untimely).

Deliberately ignoring this well-settled law which is fatal to her claim, Plaintiff asserts that 

her wrongful death claim is timely because it was “commenced within two years of the date in 

which Kathie was legally declared deceased.”  (Siegel Aff., Ex. A at ¶ 142.)  Plaintiff’s attempt 

to circumvent the statute of limitations, however, has no basis in New York law. 

                                                
5 Kathleen’s mother Ann McCormack signed a stipulation back in February 16, 1999, in which she consented to set
Kathleen’s date of death as of March 21, 1988.  (Siegel Aff., Ex. H.)  It was not until 2016 that Kathleen’s mother 
filed the Petition to set the date of death as of the date of Kathleen’s disappearance.  (Siegel Aff., Ex. N.)  
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In fact, there is no New York authority supporting the position that the statute of 

limitations run from the court’s declaration of the decedent’s date of death.  The reason for this is 

simple: the plain statutory language of EPTL § 5-4.1 leaves no ambiguity, and New York courts 

have consistently held that the statute of limitations accrues from the date of death.  See, e.g., 

Greenwald v New York Life Ins. Co., No. 0027004/2006, 2007 WL 2846929 (Sup. Ct. Queens

Cty. Aug. 29, 2007) (determining statute of limitations period was six years after decedent’s 

death and calculating from the date of death declared by the Surrogate’s Court, not the date of 

Surrogate’s Court’s ruling).6 Accordingly, Plaintiff’s time to bring any cause of action has long 

since lapsed.

In short, Plaintiff failed to bring her wrongful death claim within the two-year statute of 

limitations and, therefore, Durst’s motion to dismiss Plaintiff’s Complaint should be granted. 

III. THE COMPLAINT SHOULD BE DISMISSED
BECAUSE PLAINTIFF IMPROPERLY BROUGHT THIS
LAWSUIT DESPITE THE PRIOR PENDING NASSAU ACTION

Assuming, arguendo, that Plaintiff’s wrongful death claim is not barred by the statute of 

limitations – and it clearly is – the prior pending Nassau Action warrants dismissal of the 

Complaint in any case.

A defendant is entitled to dismissal under CPLR 3211(a)(4) where there is another 

pending action between substantially the same parties for substantially the same claims.  See 

CPLR 3211(a)(4); Josephs v. Bank of New York, 302 A.D.2d 318, 319 (1st Dep’t 2003)

(declaratory judgment action dismissed where embezzlement action involved substantially the 

same parties, issues and underlying facts); Cherico, Cherico & Assocs. v. Midollo, 67 A.D.3d 

                                                
6 In a subsequent proceeding involving the same plaintiff, Greenwald v. City of New York, 2012 WL 6962297 
(E.D.N.Y. July 19, 2012), the court followed the well-settled New York law and confirmed that the statute of 
limitations commences at the commission of the wrong regardless of plaintiff’s ignorance and, because decedent 
was murdered nearly 20 years before the action was commenced, plaintiff’s claim was time-barred.  Id. at *9.  
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622, 622 (2d Dep’t 2009) (granting motion to dismiss the complaint on the ground that there was 

another action pending involving substantially the same issues and requested relief); Schaller v. 

Vacco, 241 A.D.2d 663, 663 (3d Dep’t 1997) (dismissing petition under CPLR 3211(a)(4) where 

both pleadings involved the same actionable wrong and same relief sought).  Furthermore, it is 

well-established that “[s]ubstantial, not complete, identity of parties is all that is required to 

invoke [CPLR 3211(a)(4)].”  Barringer v. Zgoda, 91 A.D.2d 811, 811 (3d Dep’t 1982) (“[T]he 

fact that there are some additional parties in the District Court action, thus possibly permitting 

broader relief there than in the instant action, makes [dismissal] particularly appropriate”).  

Moreover, “[i]t is not necessary that the precise legal theories presented in the first action also be 

presented in the second action.” Syncora Guarantee Inc. v. J.P. Morgan Sec. LLC, 110 A.D.3d 

87, 96 (1st Dep’t 2013) (finding lower court erred in denying defendant’s motion to dismiss 

based on CPLR 3211(a)(4), where action at issue – involving tort claims – and prior pending 

action – involving breach of contract claims – were based on the same underlying events and 

sought recovery for the same alleged harm).  Instead, “[t]he critical element is that both suits 

arise out of the same subject matter or series of alleged wrongs.”  Midollo, 67 A.D.3d at 622 

(quotations omitted).

Here, the instant action involves the same parties and the same underlying facts and 

alleged wrongs as the prior pending Nassau Action.  As an initial matter, there is substantial 

identity of the parties, as at least one defendant (Durst) and one plaintiff (Carol Bamonte) are 

present in both actions. See Tishman Technologies Corp. v Travelers Indem. Co. of America, 

No. 155013/2015, 2017 WL 318656, at *3 (Sup. Ct. N.Y. Cty. Jan. 18, 2017) (“There must also 

at least be a substantial identity of parties which generally is present when at least one plaintiff 

and one defendant is common in each action.”).  
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Further, the Related Actions arise out of the same core allegations: Durst allegedly killed, 

or was otherwise involved in, Kathleen’s disappearance.  (Compare Siegel Aff., Ex. A ¶ 144 

(alleging “the death of the decedent, Kathie, was caused by Defendant Durst’s wrongful, 

felonious and tortious conduct”) with Siegel Aff., Ex. G ¶¶ 1, 346 (alleging Kathleen “was 

murdered by Durst” and Durst “conspired and agreed to conceal the body of Kathie”).)  In 

addition, in support of the alleged wrong, plaintiffs in both actions rely on substantially the same 

(unfounded and inadmissible) evidence, including grossly mischaracterized portions of the HBO 

docu-drama The Jinx, narratives from a Judge-turned-TV-personality Jeanne Pirro, inflated 

descriptions from other judicial proceedings, and made up conspiracies involving a corrupt ex-

judge, the NYPD, and apparently a newcomer to organized crime, the “Durst crime family.”  

(See, e.g., Siegel Aff., Ex. A at ¶¶ 7-9, 27, 35, 65, 83-86, 102, 108, 136-138; Siegel Aff., Ex. G at 

¶¶ 70, 74, 93-97, 127-130, 132, 307-308, 312, 320).  

Indeed, even the relief sought is duplicative.  (See, e.g., Siegel Aff. Ex. A at ¶ 148 

(seeking “economic and special damages”); Siegel Aff., Ex. G at ¶¶ 350, 358 (seeking emotional 

damages as well as “economic losses”).)  

In other words, these lawsuits are substantively identical in nearly every aspect and the 

Complaint here should therefore be dismissed.  See Cherico, Cherico & Assocs. v. Midollo, 67 

A.D.3d 622, 623 (2d Dep’t 2009) (dismissing complaint under CPLR 3211(a)(4) where the 

“issues raised and relief sought by the complaint in the instant action were substantially the same 

as the issues raised and relief sought in the pending action”).  Simply put, there is no support

whatsoever for Plaintiff bringing her wrongful death claim in a separate proceeding, and there is 

no “good reason for the two actions to proceed separately.”  Shah v. RBC Capital Markets LLC, 

115 A.D.3d 444, 445 (1st Dep’t 2014); Matter of Guardianship of Janet L, 200 A.D.2d 801, 803 
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(3d Dep’t 1994) (“[T]he court enjoys broad discretion to dismiss an action pending between the 

same parties, dealing with a like issue in another forum.”).

Accordingly, Plaintiff’s Complaint should be dismissed pursuant to CPLR 3211(a)(4).

IV. ALTERNATIVELY, THIS ACTION SHOULD BE CONSOLIDATED 
WITH THE NASSAU ACTION

In the alternative, the Court should consolidate the New York Action with the prior 

pending Nassau Action, pursuant to CPLR 602(b).

It is well-established that motions to consolidate should be freely granted and, indeed, 

“the trend is towards a liberal construction of [CPLR 602] in order to simplify practice and 

expedite justice.” Big Apple Supermarkets, Inc. v. Corkdale Realty, Inc., 61 Misc. 2d 483, 487 

(Sup. Ct. Suffolk Cty. 1969); In re New York City Asbestos Litig., 121 A.D.3d 230, 242 (1st 

Dep’t 2014) (“As the statutory language suggests, joining cases together is designed to ‘reduce 

the cost of litigation, make more economical use of the trial court's time, and speed the 

disposition of cases.’”). “Where common questions of law or fact exist, a motion to 

consolidate. . . should be granted absent a showing of prejudice to a substantial right by the party 

opposing the motion.”  Oboku v. New York City Transit Auth., 141 A.D.3d 708, 709 (2d Dep’t 

2016) (granting CPLR 602 motion where there is “no demonstrable prejudice to a substantial 

right of any party”). To the extent “the actions have been commenced in different counties, 

venue should be placed in the county having jurisdiction over the action commenced first.”  Id. at 

710.

Here, common issues of law and fact exist.  First, the Nassau Action comprises all parties 

in the Related Actions and only one defendant and one plaintiff are involved in this action.  

Second, as described above, the Related Actions arise out of the same core allegations that Durst 

killed, or was otherwise involved in the disappearance of, Kathleen.  Third, the Nassau Plaintiffs 
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in the Related Actions also assert identical so-called evidence, and cite to the same sources, to 

support their allegations.  See supra Section III. Fourth, the requested relief in both actions is 

largely identical.  (See Siegel Aff., Ex. A at ¶ 147 (seeking “economic and special damages”); 

Siegel Aff., Ex. G at ¶¶ 350, 358 (seeking emotional damages as well as “economic losses”).)  

Thus, it is clear that the Related Actions are substantively the same action and merely 

recast the same facts under slightly different causes of action.  

Finally, Plaintiff cannot demonstrate any prejudice that would result from consolidation

other than Plaintiff’s desire to have these claims lodged in separate venues.  See Sun v. City of 

New York, 99 A.D.3d 673, 675 (2d Dep’t 2012) (“The mere desire to have one's dispute heard 

separately does not, by itself, constitute a substantial right.”).  Given these circumstances, the 

Related Actions should be consolidated.  See Fiorito v. Krups, 267 A.D.2d 91, 92 (1st Dep’t 

1999) (“It was an improvident exercise of discretion to deny plaintiff consolidation of the actions 

when both actions involve the identical set of facts, seek the same relief, and there is no evidence 

that any party will be prejudiced by the consolidation.”).  

The Nassau Action was commenced in 2015 and clearly precedes this newly-filed action.  

As a result, under the “first filed” rule, the New York Action should be transferred to, and 

consolidated with, the Nassau Action – the first of the Related Actions to be commenced.  See 

Gray v. Serbalik, 264 A.D.2d 934, 935 (3d Dep’t 1999) (absent special circumstances, “where 

actions have been commenced in different counties venue should be placed in the county having 

jurisdiction over the action first commenced”); Oboku, 141 A.D.3d at 710.

Accordingly, in the alternative, Durst’s motion for consolidation should be granted and 

the New York Action should be consolidated into the Nassau Action.  
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CONCLUSION

For all of the above reasons, Durst’s motion to dismiss Plaintiff’s Complaint should be 

granted and the Complaint should be dismissed with prejudice.  Alternatively, the court should 

grant Durst’s motion, pursuant to CPLR 602(b), to consolidate the New York Action with the 

Nassau Action.

Dated:   April 29, 2019

KASOWITZ BENSON TORRES LLP

By: /s/Joshua A. Siegel
       Joshua A. Siegel
       Jack Atkin
       Marshall Guiboa  
                                                                      
1633 Broadway
New York, New York 10019
(212) 506-1700
(212) 506-1800 (fax)

Attorneys for Defendant Robert Durst
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