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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
UNITED STATES OF AMERICA,  ) 
      ) 
  v.    ) Case No.: 1:18-cr-218 (TSC) 
      ) 
MARIIA BUTINA, a/k/a   ) 
MARIA BUTINA,    )  
      ) 
 Defendant.    ) 
 ) 

 
DEFENDANT MARIA BUTINA’S MOTION TO EXCLUDE AND STRIKE  

THE DECLARATION OF ROBERT ANDERSON, JR. 
 

Defendant Maria Butina, by counsel, files this motion to exclude the opinions and 

testimony of Robert Anderson, Jr., striking his declaration (99-1), at the sentencing hearing in this 

matter. In support, Maria Butina states the following: 

I. INTRODUCTION 

The Anderson declaration must be stricken because it is itself untimely and was belatedly 

and inadequately disclosed in violation of due process and applicable Federal Rules of Criminal 

Procedure. While this violation is sufficient to strike the declaration, the fact that the government 

used this filing—made late in the evening on Good Friday, a mere 48 hours after a purported notice 

that bears no resemblance to the declaration itself, less than a week before sentencing—to unveil 

a complete new theory of the government’s case creates additional due process issues that are 

sufficient to warrant its exclusion. 

II. BACKGROUND 

Late Friday evening, the government used the Anderson declaration to raise the curtain on 

its latest speculative theory regarding Maria Butina. While she may not have been trained by the 

Russian Federation and is not a “spy in the traditional sense” (Doc. 101 at 2), and while all of her 

activities in the United States might have been legal—save for her failure to notify the Attorney 
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General of her very public, unfunded, yet still un-noticed friendship and amateur diplomacy project 

activities as an agent of Aleksandr Torshin—Maria was really part of a Russian intelligence “spot 

and assess” operation. Under this newly-minted theory of the case, the fact that Maria undertook 

no espionage-like or covert activities, sought no sensitive or classified information (even when 

confronted with the opportunity  to do so), and had no intelligence training actually supports and 

is “entirely consistent with” (Doc. 99-1 at ¶ 11) the government’s theory. Contrary to all evidence 

in the case, Maria’s real mission was to provide invaluable (see id. at ¶ 13) information—that is 

publicly available, unclassified and not sensitive—about how to “access” (read: openly and 

publicly network, a legal activity for foreign nationals and everyone else) certain Americans, so 

that later—at some undetermined time—unnamed intelligence officers can compromise them. 

To roll out this new theory for the first time in the metaphorical bottom of the ninth inning, 

one might assume the government’s disclosure and Mr. Anderson’s declaration would: (a) identify 

at least one of the hundreds of people Maria met with in the United States who was indeed 

“spotted”—that is, approached by Russian intelligence using information she gathered; (b) provide 

an actual example of invaluable or sensitive information that she passed on to someone in Russia 

from the thousands of communications she voluntarily disclosed as part of this case; or (c) provide 

some evidence from this case contradicting Maria’s repeated denials that she has or had any role 

with foreign intelligence in the United States whatsoever. The Anderson declaration provides none 

of these facts. 

Had the disclosure and declaration been timely, the defense could have retained its own  

intelligence  expert, fully explored any Giglio or Jencks issues, and pressed for any (much less a 

fulsome) identification of what evidence Anderson specifically relied on, other than his 

“experience,” “media reports,” “discussions with agents” and the “evidence collected throughout 
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the investigation.” (Doc. 99-1 at ¶ 2.) But the government knew that the defense, representing a 

young incarcerated foreign national seeking a time-served sentence at a Friday hearing was not in 

a position to put off the sentencing to explore these issues. This is, by definition, a sandbag tactic, 

and it is not cured by making Mr. Anderson available for cross-examination. His declaration 

should be excluded. 

III. ARGUMENT 

The time for speculation and changing prosecution theories is over. More than a year ago, 

Maria voluntarily turned over all of her communications with Alesandr Torshin to the Senate 

Select Committee on Intelligence, and voluntarily answered all of its questions about their 

relationship for eight hours under oath. Ten or so days later, federal investigators executed a 

warrant to search her apartment, with dozen of agents scouring her home and possessions to find 

evidence and obtain forensic copies of every single byte of data from her computers, phones, and—

with the passwords she provided—her email, messenger, and social media accounts. In July last 

year, eschewing multiple offers from defense counsel to interview or discuss any of Maria’s 

activities, the government decided to arrest and detain her, and she has not been free since. Incident 

to her arrest, the government seized all of her electronic devices again (with none of her passwords 

changed), this time also taking boxes of documents, books, diaries, journals, calendars, folders, 

notebooks, thumb drives, and other papers. 

At Maria’s initial bond hearing before Magistrate Judge Robinson, the government spun a 

theory that Maria was a Kremlin-trained agent, who was all packed and on the verge of bolting to 

Russia (Doc. 8 at 2); had access to a cache of money (id.); was “likely” in constant “contact with 

the FSB” while in the United States (id. at 4); had been surveilled meeting a suspected Russian 

intelligence operative (id.); posed as a student for a “cover occupation” (id. at 7-8); used sex to get 

a job within a US special-interest group (id. at 8); and was—owing to her being “on par with other 
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covert Russian agents” (id. at 6)—a flight risk who could easily hide in the Russian Embassy or 

be smuggled out of the country in the trunk of a car bearing diplomatic plates (id. at 4). 

The government cherry-picked communications Maria never tried to hide, combined those 

snippets with an affidavit from FBI Counterintelligence Agent Kevin Helson, relying on his 

‘training and experience,’ and used the less-strict evidentiary standards for bail hearings—

proceeding by proffer—to introduce working theories masquerading as facts on who Maria was 

and what she was doing in the United States. All of them proved false. 

In the nine months since then, subjected to normal discovery and evidentiary standards, 

pressed by defense counsel, and allowed dozens of interviews with Maria, the government’s 

assertions based on assumptions have evaporated. The government withdrew its salacious 

allegations about ‘sex for access,’ conceded Maria was a legitimate graduate student at American 

University, dropped the claim about her being in constant contact with the FSB while in the United 

States, and now casually acknowledges that Maria “was not a trained intelligence officer” or “a 

spy in the traditional sense.” (Doc. 101 at 2.) 

No. Maria is not a trained intelligence officer nor a spy in any sense. The government 

knows that. Its prosecutors and federal agents behind closed doors have all but expressed that. 

There is no evidence to support that, and they have not charged her with any espionage-linked 

crime that addresses that. All Maria has done is accepted responsibility for conspiring to act as an 

“agent”—not a secret agent, not an intelligence agent—for Torshin, who was a friend but former 

foreign official of the Russian Central Bank. Maria made these admissions based on stipulated 

facts (in the Statement of Offense) that she has never denied and have nothing to do with her being 

part of some “spot-and-assess” intelligence operation. 
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Maria told the government and federal investigators how she had zero training and no 

connection or contact to any foreign intelligence operation in the United States. The government 

found and has no evidence to the contrary (which they’ve now scrutinized and had for months), 

and the government obviously agreed that Maria told the truth and had not lied, otherwise they 

wouldn’t have moved for a USSG § 5K1.1 departure. Yet now at sentencing, with the lure of 

lowered evidentiary standards, the government advances for the first time a new theory of Maria 

being a “spotter.” For support—apparently abandoning its own case agents who have dissected 

her materials for months and have interviewed Maria for over 50 hours—the government now 

submits the declaration of Mr. Robert Anderson, Jr., a Bureau alumn turned CEO of Cyber Defense 

Labs in Dallas, Texas. 

His testimonial opinions are unreliable. His declaration can only be described as rife with 

speculation, circular logic, and bereft of any factual support. To be sure, Anderson never met Maria 

and never met her counsel. The government has moreover never disclosed the materials Anderson 

reviewed before rendering an opinion, the persons he spoke to before the same, the standards and 

metrics he employed, the resources he consulted, the date of his engagement, the duration of his 

study, the amount of his compensation, any Jencks or Giglio information, or other underlying notes 

or statements. See Fed.R.Crim.P. 32(i)(2) (“If a witness testifies at sentencing, Rule 26.2(a)-(d) 

and (f) applies.”). Simply put, the government and Anderson have not offered any reliable 

information or specific evidence to support the testimonial conclusions and declaration. Thus, the 

court should exclude and strike them. 

It is well-settled that trial judges have great latitude in the sentencing process. United States 

v. Tucker, 404 U.S. 443, 446 (1972); Fed.R.Crim.P. 32. This latitude permits a court to consider a 

wide range of facts concerning a defendant’s character and crime, however not without limitations. 
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Sentencing decisions must rest on reliable information and appropriate considerations. Due 

process requires this. Scott v. United States, 419 F.2d 264, 266 (D.C. Cir. 1969); Dorszynski v. 

United States, 418 U.S. 424, 431 n.7 (1974); Townsend v. Burke, 334 U.S. 736, 741 (1948); see 

United States v. Campbell, 684 F.2d 141, 152-53 (D.C. Cir. 1982). And due process is violated 

when the sentencing judge relies on speculation and supposition as to any facts asserted that are 

relevant to sentencing. Id. The court should not place on the defendant the burden of bringing forth 

evidence or information to rebut unreliable information. Rather, the government must support its 

claims with reliable and specific evidence. See, e.g., United States v. Lawrence, 47 F.3d 1559, 

1566-69 (11th Cir. 1995) (government bears the burden); United States v. Wise, 976 F.2d 393, 

402-03 (8th Cir. 1992).  

In this instance, Mr. Anderson says he reviewed case material, although his declaration 

cites none and the government discloses none. In reality, this declaration amounts to nothing more 

than a vehicle for the government to proffer a new speculative theory of the case while standing in 

the rubble of its old one. Consider the following points:  

First, Anderson speculates Maria was a spotter for the Russians, tasked with identifying 

possible targets as part of some intelligence-gathering mission for the Russian government. Yet 

supposedly armed with the entire case file, he cannot identify a single directive to Maria that comes 

even remotely close to such a mission statement, let alone any one target who was actually 

“spotted”—that is,  someone later approached by Russian intelligence for recruitment, talks, asset 

building, or something else—as a result of Maria’s activities. 

Second, Anderson speculates Maria was a spotter merely because she looked like a spotter. 

Specifically, he supposes she was a spotter because “the reports she sent back to the Russian 

Official have all the hallmarks of targeting packages used in spot-and-assess operations.” (Doc. 
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99-1 at ¶ 11.) But he doesn’t define targeting packages, identify such a package in this case, or 

offer an example of a peer-reviewed exemplary one to test his claims and theories. He further 

discloses no underlying information on what a spot-and-assess operation looks like, no context, no 

historical clues, no case studies, no examples, no distinguishing characteristics or differentials, no 

methodologies, no standards, no metrics, no data, and no specific evidence that specifically applies 

to Maria. Instead, the government and Anderson ask this court to infer she’s a spotter simply based 

on appearances. Such an opinion would never be admissible at trial and should remain 

inadmissible as a consideration at sentencing. Contrary to the government and National Security 

Section leadership’s claims, mere appearances have no evidentiary value because they are not 

sufficiently reliable. All wolves have teeth, but not all animals with teeth are wolves. 

Third, Anderson speculates Maria provided information of “substantial intelligence value” 

to the Russian intelligence services. (Doc. 99-1 at ¶ 3.) But he does not link Maria to any Russian 

intelligence service let alone make an attempt to tie this conjecture to any specific evidence in the 

case. Furthermore, he does not explain how he concluded the information she provided to have 

immense value. For instance, he does not explain the data, metric, scale or methodology for 

measuring the value of information, or produce or cite any standard, principle, or reliable 

underlying materials or resources to corroborate the same. These deficiencies are especially 

troubling given that the real (articulated) reason for Anderson’s ‘substantial value’ opinion is 

circular. That is, Anderson opines the material had “tremendous intelligence value” merely 

because it was the “type of information” he “would have found extremely valuable” if an 

intelligence officer. (Doc. 99-1 at ¶ 13.) This is not how expert opinions work. 

Anderson has purportedly had access to the whole case file, all of Maria’s communications 

with Torshin, and he cannot identify a single communication of “substantial intelligence value.” 
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And yet, a review of the Statement of Offense shows why: Anderson cannot say that a Wikipedia 

entry on a presidential candidate or that open-source, internationally and publicly-available 

biographical information about a person she met is particularly valuable. So he hides behind the 

veil of his ‘training and experience’ as a former FBI counterintelligence agent and invites even 

more speculation by saying “access”—to include meeting people and networking—has 

intelligence value and is thus clandestine and nefarious, which would effectively criminalize all 

networking behavior if done by a foreign national. 

Finally, Anderson speculates that Maria not undertaking any illegal or intelligence-related 

activities herself is somehow “[c]onsistent with” his theory that she is a spotter. (Doc. 99-1 at ¶ 

12.) Using the absence of criminal activity as the basis for speculation that activity is in fact 

criminal is almost incomprehensibly speculative.  

The bottom line is that the Anderson affidavit is the government version of the schoolyard 

trick of offering the bet: “heads, I win, tails, you lose.” Obviously, had Maria engaged in espionage 

or intelligence work in the United States, the government would charged her with those crimes 

(heads, the government wins). Because the government was unable—after asserting, failing, and 

trying to prove such activities—it now asserts that Maria’s sentence should still be particularly 

severe because having not been involved in such clear espionage activities, she must have been a 

“spotter,” and her lack of criminal activity is just evidence of her sophistication and tradecraft 

(tails, you lose). 

Worse still, the government disclosed its intention to designate Anderson as an expert to 

testify at sentencing in this matter a two days before sentencing memoranda were due and eight 

days before the hearing, with a holiday weekend in between. The government didn’t attach a copy 

of Anderson’s declaration. To the contrary, on April 17, 2019 at 7:31pm, all the defense got was 
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notice from the government that it may call some expert to talk about tangential topics and 

hypothetical other cases at sentencing rather than this one. 

 

* * * 

 

(See Govt’s Apr. 17, 2019 Expert Notice, attached as Exhibit A.)  

On more than one occasion Maria, through her counsel, requested the government to 

disclose the identities of all government expert witnesses to be called whether at trial or at 

sentencing. These requests (see, e.g., Doc. 40-1 at ¶ 6) asked the government to provide a complete 

written summary of testimony to be presented by any government expert witness, including a good 

faith summary on what opinions are expected to be the subject testimony, the bases and reasons 

for those opinions, and the qualifications of the expert. Maria also requested all Jencks and Giglio 

material. (Id. at ¶¶ 7 and 9.) 
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Although such requests came in the context of Fed.R.Crim.P. 16, which generally does not 

apply during the sentencing phase of a case, due process still requires a defendant to have adequate 

notice of the evidence to be offered against her by the government. See, e.g., United States 

Bowman, 926 F.2d 380 (4th Cir. 1991). The Supreme Court has made clear that a defendant has a 

right not to be sentenced on the basis of “misinformation of a constitutional magnitude.” United 

States v. Tucker, 404 U.S. 443, 447 (1972); United States v. Beaulieu, 893 F.2d 1177 (10th Cir. 

1990). This “right is protected by the requirement that the defendant be given adequate notice of 

and an opportunity to rebut or explain information that is used against him” at sentencing. United 

States v. Beaulieu, 893 F.2d 1177, 1181 (10th Cir. 1990). If the government fails to provide 

sufficient, timely, or adequate notice, it runs the risk of preclusion concerning the proferred 

evidence. Similarly, “[i]f a witness testifies at sentencing, Rule 26.2(a)-(d) and (f) applies. If a 

party fails to comply with a Rule 26.2 order to produce a witness’s statement, the court must not 

consider that witness’s testimony.” Fed.R.Crim.P. 32(i)(2). 

The government’s summary of anticipated testimony is thin, late, and hardly adequate. 

There is no good faith summary of the subject testimony. Indeed, the actual declaration and noticed 

testimony in the summary are completely different on their face. Moreover, the summary of 

anticipated expert testimony in the government’s notice is so broadly worded that the government 

could easily have noted its intention to call an expert for sentencing shortly after Maria pleaded 

guilty, or at least some other date far enough in advance to permit Maria to engage, designate, or 

at least consult with her own expert. Instead, knowing that Maria is desperate to go home to her 

family and that her counsel would be loathe to prolong Maria’s incarceration any longer, the 

government made this disclosure at the 11th hour to prevent any form of meaningful rebuttal. This 

is definitional sandbagging. There are no underlying materials, source documents, witness 
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statements. Even still, the proposed opinions and conclusions themselves are nothing more than 

further speculation and supposition, which are not appropriate sentencing considerations. 

IV. CONCLUSION 

Maria has a constitutional right to reliable sentencing procedures and adequate notice. 

Federal Rules of Criminal Procedure and due process require it, and the government has not 

fulfilled this requirement in this case. For all of these reasons and those that the undersigned may 

present during a hearing on this matter, Defendant Maria Butina respectfully requests that the court 

exclude and strike the opinion and declaration of the government’s proposed expert Robert 

Anderson, Jr. 

Dated: April 21, 2019 Respectfully submitted, 
 
 
 /s/Robert N. Driscoll    
 Robert N. Driscoll (DC Bar No. 486451) 
 McGlinchey Stafford PLLC 
 1275 Pennsylvania Avenue NW, Suite 420 
 Washington, DC 20004 
 Phone: (202) 802-9999 
 Fax: (202) 403-3870 
 rdriscoll@mcglinchey.com 
 
 
 /s/Alfred D. Carry    
 Alfred D. Carry (DC Bar No. 1011877) 
 McGlinchey Stafford PLLC 
 1275 Pennsylvania Avenue NW, Suite 420 
 Washington, DC 20004 
 Phone: (202) 802-9999 
 Fax: (202) 330-5897 
 acarry@mcglinchey.com 
  
 Counsel for Defendant Maria Butina 
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