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INTRODUCTION 

At best, the Defendants-Appellants’ (the “State”) arguments grossly 

mischaracterize the scope and content of the District Court’s April 19, 2017 Order 

(“April Order” or “Order”).  The April Order is a non-final order initiating 

contempt proceedings after decades of prior failed enforcement orders seeking to 

ensure the State complies with its Eighth Amendment obligation to provide the 

most acutely ill members of the Coleman class with timely access to needed 

inpatient psychiatric hospitalization, as required by the Supreme Court and 

multiple prior orders in this case.  The Order imposes no new obligation—the 

Court first ordered the State to “immediately implement” its own remedial plan 

containing the timelines at issue in 2006. 

The District Court never required the State to achieve perfection, 

notwithstanding the State’s hyperbolic assertions to the contrary, and the Court 

otherwise conformed its order to the requirements of the Eighth Amendment after 

finding that class members throughout the State’s mental health system are harmed 

by the persistent delays.  The April Order is necessary and appropriate to cure the 

ongoing violations in this case.  This Court must affirm, if it does not dismiss the 

appeal for lack of jurisdiction in the first instance. 
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STATEMENT OF JURISDICTION 

This Court lacks jurisdiction under either 28 U.S.C. §§ 1291 or 1292.  See 

Argument, Section I. infra. 

STATEMENT OF THE CASE 

I. BACKGROUND AND DEVELOPMENT OF THE STATE’S 
REMEDIAL PLAN, THE PROGRAM GUIDE 

This appeal arises from the State’s longstanding failure to provide 

constitutionally adequate mental healthcare to the seriously mentally ill prisoners 

in its custody.  See generally Coleman v. Wilson (Coleman I), 912 F. Supp. 1282 

(E.D. Cal. 1995).  More than twenty-five years ago, in 1993, Plaintiffs proved the 

particular facet of the State’s ongoing, systemic Eighth Amendment violations at 

issue here—the State’s failure to provide timely inpatient psychiatric 

hospitalization to the most acutely mentally ill class members in the system.  See 

id. at 1308-09, 1314; see also Coleman v. Brown (Coleman III), 938 F. Supp. 2d 

955, 959 (E.D. Cal. 2013).  Nonetheless, although timely access to inpatient care 

has been the subject of countless district court orders and hugely intensive targeted 

remediation efforts in the years since, both the District Court and the Supreme 

Court have reaffirmed in recent years that the Eighth Amendment violations 

persist.  See Brown v. Plata, 563 U.S. 493, 516, 519 (2011); Coleman III, 938 F. 

Supp. 2d at 980, 982, 990. 
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To assist the State in ameliorating its far-reaching constitutional 

inadequacies, the District Court in 1995 appointed a special master to work with 

the State to develop a comprehensive remedial plan.  See Coleman III, 938 F. 

Supp. 2d at 972; see also ER 621-622 (primary duty of the special master is to 

work with and provide expert assistance to the State in developing “a remedial plan 

that effectively addresses the constitutional violations”).  In the course of that 

remedial process, the State developed various iterations of its Mental Health 

Services Delivery System (“MHSDS”) Program Guide (“Program Guide”), which 

defines the levels of care generally to be provided in the State’s prison facilities, as 

well as the treatment, movement, and admission requirements for those levels of 

care, among other things.1  From the start, “defendants’ Program Guides have been 

defendants’ plan, approved by this court, to remedy the Eighth Amendment 

violations identified in [the District Court’s] 1995 order.”  ER 456. 

The Special Master submitted the first iteration of the Program Guide, 

comprising the State’s proposed policies and procedures, to the Court for approval 

in 1997, stating that “the parties agree that the blueprint for the defendants’ mental 

health care delivery system contained [therein] describes a system that comports 

with the requirements of the court in this case” to cure the constitutional violations.  

                                           
1 The current version of the Program Guide is found at Exhibit 1 of the State’s 
October 5, 2017 Request for Judicial Notice. 
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Id. at 5 (citing ER 589).  The Court provisionally approved it in 1997.  See SER 

1010-12. 

After years of refinement, the State developed and directly submitted to the 

District Court for approval and adoption a revised version of the Program Guide, 

supported by the Special Master and Plaintiffs (who maintained some objections 

not relevant here).  See ER 456.  In 2006, the District Court approved the State’s 

revised Program Guide, which contains “the timeframes which CDCR must meet 

for the transfer of MHSDS inmate-patients between levels of care,” including the 

30- and 10-day timelines the State selected to govern transfers to inpatient 

psychiatric hospitalization, and ordered the State to “immediately implement” it.  

See ER 571-73; Program Guide 12-1-14, 12-1-16.  The relevant timelines 

“represent defendants’ considered assessment of what is sufficiently ‘ready access’ 

to each level of care” for purposes of the Constitution.  Coleman III, 938 F. Supp. 

2d at 981.  Although the Program Guide provides a process by which the State can 

revise existing provisions, see Program Guide 12-1-17 to 12-1-18; see also ER 

572, 585, the State has never sought to change the 30- and 10-day transfer 

timelines for inpatient psychiatric hospitalization. 

The State provides four levels of mental healthcare.  Inpatient hospitalization 

is at the pinnacle, reserved for its most gravely ill patients, who require long-term, 

structured treatment to address acute or longstanding and severe symptoms of 
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mental illness that resist treatment at lower levels of care.  See Program Guide, 

Chapter 6.  A patient must be transferred to acute inpatient care within 10 days and 

to intermediate (longer-term) inpatient care within 30 days of a clinician’s referral 

determining, as a clinical matter, that inpatient psychiatric hospitalization is 

necessary.  Id. 12-1-15 to 12-1-16. 

Below the inpatient level, the State provides mental health crisis bed 

(“MHCB”) level of care.  “[T]he primary objective” of this short-term care is “to 

evaluate the symptoms associated with [a patient’s mental health] crisis and 

provide initial stabilization and recommendations for follow-up care.”  Program 

Guide 12-5-2.  Stays generally last no more than 10 days. 

In contrast to the preliminary, emergency-management, and short-term 

stabilization goals of MHCB care, the State’s inpatient programs are designed to 

provide treatment of major mental illnesses and severe symptoms resulting 

therefrom.  See id. 12-6-2 to 12-6-3, 12-6-6 to 12-6-9.  Inpatient treatment 

modalities include, above and beyond the 24-hour nursing and limited clinical 

contacts provided in MHCBs, “group and individual psychotherapy, medication 

management, depression and crisis management, training in daily living skills and 

interpersonal skills, substance abuse [treatment], management of assaultive 

behavior, supportive counseling, modification of maladaptive behaviors, and 

  Case: 17-16080, 05/23/2018, ID: 10883905, DktEntry: 42, Page 11 of 68



[3253300.19]  6 

educational and vocational programs,” and each patient receives comprehensive, 

not preliminary, treatment planning.  Id. 12-6-7. 

The State’s four levels of care are clinically distinct but nonetheless highly 

interconnected.  “[T]he history of the remedial phase of this action demonstrates 

clearly that ‘delays in access to inpatient care creates backlogs at every layer of the 

MHSDS.’”  ER 19 (citing ER 292).  State officials have acknowledged as much, 

stating that inpatient-transfer delays “clog” the entire mental healthcare system.  

ER 221-22, 253.  Not only do such delays cause class members to receive 

treatment too late, they also cause class members not to receive treatment at all.  

As the waitlists grow and it takes ever longer for class members in acute distress to 

receive the care their conditions require, clinical staff become discouraged and 

simply stop referring patients for hospital care.  See Coleman III, 938 F. Supp. 2d 

at 982-83; ER 19, 20 (citing previous orders addressing this issue). 

II. PREVIOUS ORDERS ADDRESSING INPATIENT TRANSFER 
DELAYS 

Because the constitutional violations associated with the State’s failure to 

provide class members timely access to necessary inpatient psychiatric care have 

persisted since 1993, see Coleman III, 938 F. Supp. 2d at 980, the District Court 

has, over the years, issued numerous targeted orders requiring the State to come 

into compliance with the Program Guide’s requirements to identify and promptly 

transfer patients needing inpatient hospitalization.  See, e.g., ER 21-22.  And 
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multiple times over the last two decades of the remedial stage of this case, the 

State, under the close watch of the District Court and assisted by the Special 

Master, has made substantial progress in reducing and eliminating the persistent 

transfer delays and deep waitlists of patients in need of, but not receiving, 

psychiatric hospitalization.  See, e.g., id.  But the gains precipitated by the prior 

enforcement orders never last, and the constitutional violations persist to this day.  

ER 6-7, 19-23; see also SER 29-51.  As early as 1998, the District Court, Special 

Master, and parties began work on opening inpatient beds in the State’s hospital 

system to Coleman patients, despite the State’s resistance.  SER 32-33.  At that 

time, the State planned to increase the number of inpatient beds within prison 

facilities to compensate partially for class members’ inability to access state 

hospital beds.  Id. 

In late 1998, the District Court ordered the State to conduct a needs study for 

inpatient psychiatric hospital beds.  SER 32.  In 2000, the District Court ordered 

the State to make additional inpatient psychiatric beds available to class members 

at state hospitals.  SER 32-33.  Yet as late as 2004, the State’s needs study and 

associated measures had not been fully implemented, and the District Court 

bemoaned the State’s “repeated failure to adequately assess the unmet need for 

[psychiatric hospital] beds for seriously mentally ill inmates in the state prison 

population, and the concomitant delays that have attended access to such beds.”  
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SER 999-1000; see SER 33.  Finally, in 2005, the State reported that it had 

identified 400 patients requiring, but not receiving, psychiatric hospitalization.  

SER 33, 953. 

A year later, after finding it “undisputed that the [inpatient bed] shortage 

[was] leaving critically mentally ill inmates languishing in horrific conditions 

without access to immediately necessary mental health care,” the District Court 

ordered the State to consider building additional beds and, as it has many times in 

this case at the State’s request, waived state licensing laws to permit the State to 

open emergency unlicensed inpatient units.  See SER 568-571; see also ER 50-51.  

In 2007, the Court again ordered the State to allow class members to access state 

hospital psychiatric beds, and ordered the State to prepare a new bed plan to 

address the ongoing shortage.  SER 33-34. 

In 2009, the bed shortage persisted, causing hundreds of patients needing 

inpatient psychiatric hospitalization to wait upwards of a year for care.  SER 35.  In 

response to the resurgence of inpatient waitlists, the District Court issued 

enforcement orders requiring the State to complete and implement another bed 

plan that would meet class members’ needs.  SER 35-36.  The Court noted at that 

time that the State’s intransigent resistance to providing sufficient inpatient beds 

for Coleman class members was “not new to this litigation, but it must change.”  

SER 36 (citing SER 562-63). 
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The State, with guidance from the Special Master, undertook another 

resource-intensive unmet-needs assessment in 2009 that identified approximately 

1,000 patients who required, but were not receiving, inpatient psychiatric 

hospitalization.  Id.  The State implemented yet another program attempting to 

address class members’ unmet needs for psychiatric inpatient care.  See SER 36-

38.  The State sought, and the District Court granted, relief from orders requiring 

the State to fill inpatient beds at a specified rate.  SER 38-39.  But the Court also, 

yet again, ordered the State to develop a plan to find ways to resolve the 

outstanding backlog of class members requiring inpatient care.  SER 39.  In 2010, 

deeming the inpatient-care waitlist an “emergency,” the District Court ordered the 

State to take a number of steps to address the problem, SER 557-58, and this Court 

affirmed, Coleman v. Brown, 428 Fed. App’x 743 (9th Cir. 2011). 

In 2011, the District Court recounted the history of the parties’ renewed and 

focused efforts, overseen by the Special Master, spanning the preceding 16 months 

to eliminate waitlists for inpatient care.  ER 514-17.  At the start of that process, as 

many as 639 class members languished on waitlists for inpatient psychiatric 

hospitalization, ER 525, many of whom, by the State’s admission, “waited 

extended periods before being placed in an inpatient care bed,” ER 356.  The 

Court’s 2011 order warned that additional orders may be necessary to compel the 

State to meet its constitutional obligation to ensure timely access to inpatient care.  
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See ER 516-17.  The District Court also warned that “further delay in resolution of 

this problem is unconscionable” and ordered the State “to develop and fully 

implement an adequate referral process that will ensure that all class members in 

need of inpatient care are timely identified, referred, and transferred to such care,” 

meaning referred and transferred within Program Guide timeframes.  ER 517, 519 

(emphasis added). 

In response, the State instituted new policies allowing for individualized 

assessments of class members’ ability to function in lower-security inpatient 

settings.  See SER 39-40.  The State again planned to ask the Court to waive 

licensing laws to permit it to use regular prison cells as temporary inpatient beds.  

SER 40.  The State began reporting to the Court monthly on the status of waitlists 

and transfers to inpatient psychiatric hospitalization, and the parties and Special 

Master began a regular meet-and-confer process on the topic.  See SER 40-41.  By 

early 2012, it appeared the inpatient waitlist problem largely had been resolved.  

SER 41. 

III. TERMINATION AND ENFORCEMENT ORDERS 

In January 2013, the State tried to terminate this case and the three-judge 

court overcrowding remedy affirmed by the Supreme Court in 2011.  In related 

litigation, the District Court in February 2013 ruled on the relationship of the 

Program Guide to the Constitution, and found it was the State’s own “considered 
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assessment … of what is required to remedy the Eighth Amendment violations 

identified in this action and meet [its] constitutional obligation to deliver adequate 

mental health care to seriously mentally ill inmates.”  ER 453.  The State did not 

appeal. 

In April 2013, the District Court denied the State’s termination motion, 

finding that the constitutional violations, including the State’s failure to provide 

timely access to treatment, had not been remedied.  Coleman III, 938 F. Supp. 2d 

955.  In doing so, the District Court restated its earlier holding that the Program 

Guide’s inpatient transfer timeframes “represent [the State’s] considered 

assessment of what is sufficiently ready access” to remedy the constitutional 

violation.  Id. at 981 (internal quotation marks omitted).  The District Court also 

explained that, because it had already found State officials deliberately indifferent 

to the mental health needs of the prisoners in State custody, and entered an 

injunction in the case, “[a]t most, the relevant subjective inquiry turns on the 

policies [the State] ha[s] adopted to remedy the harm and the manner and extent to 

which those policies have been implemented and are being administered.”  Id. at 

988.  The District Court determined that a “finding of objectively unconstitutional 

conditions,” in the remedial phase of institutional-reform litigation, “also satisfies 

[the] subjective prong [of the Eighth Amendment inquiry] because the same 

information that leads to [the] court’s conclusion is also available to prison 
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officials.”  Id.  The State appealed the termination order, SER 380-82, but then 

voluntarily dismissed the appeal after briefing, SER 379. 

Approximately a week after the District Court denied the State’s motion to 

terminate, the three-judge court denied the State’s motion to vacate the population 

reduction order that had been previously been upheld by the Supreme Court, 

relying in part on the District Court’s determination that the violations in this case 

remain ongoing.  See Coleman v. Brown, 922 F. Supp. 2d 1004, 1047 (E.D. and 

N.D. Cal. 2013).  The Supreme Court declined the State’s appeal.  Brown v. Plata, 

571 U.S. 948 (2013). 

In granting Plaintiffs’ subsequent enforcement motion, the District Court in 

2014 again explained that the Program Guide established the requisite standards 

for the State’s provision of constitutionally adequate mental health care, and 

reiterated its earlier determination that, in the remedial posture of the case, the 

pertinent Eighth Amendment inquiry was whether, objectively, the State had 

remedied the unconstitutional conditions.  See Coleman v. Brown (“Coleman IV”), 

28 F. Supp. 3d 1068, 1103-04, 1106 (E.D. Cal. 2014).  The State did not appeal. 

IV. MOST RECENT INPATIENT-TRANSFER PROCEEDINGS 

By Summer 2015, the waitlists of acutely mentally ill class members in need 

of psychiatric hospitalization, which the State claimed to have permanently 

eliminated just two years prior, had reemerged.  ER 21.  Referencing earlier orders 
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requiring the State to eliminate the waitlists promptly and permanently, the Court 

in August 2015 ordered the State to report whether certain measures would be 

“sufficient to permanently eliminate the ongoing waitlist for inpatient mental 

health care,” and to “specifically address … all relevant parts of the prior remedial 

plans that were to have been implemented to eliminate the waitlist for inpatient 

care.”  ER 361-362. 

The District Court then initiated a series of focused proceedings on this 

issue, including status conferences, multiple rounds of briefing, two orders to show 

cause, and an evidentiary hearing with live testimony that culminated in the April 

Order.  ER 21-23. 

In December 2016, in response to the parties’ briefing on an order to show 

cause why inpatient waitlists could not be reduced to zero, the Court explained that 

the State’s “response displays a failure to understand that the recent year-long 

recurrence and growth of the waitlists for inpatient care is in violation of 

longstanding orders of this court.”  ER 291.  The Court reiterated that its goal was 

to bring the litigation “to a successful conclusion sooner rather than later,” and 

rejected the State’s cursory evidence claiming MHCB-level care was 

constitutionally adequate for patients waiting indefinitely to transfer to inpatient 

psychiatric hospitalization.  ER 291-92.  The District Court noted the Program 

Guide itself made clear “that inmates referred to inpatient mental health care 
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cannot be successfully treated at lower levels of care or in MHCBs” based on the 

“considered judgment” of the State’s own clinicians.  Id.  Keeping patients in need 

of inpatient care in EOP and MHCB settings past Program Guide timelines 

“maintain[s] an unacceptable status quo for these inmates while access to essential 

inpatient care is delayed.”  Id.  Noting “delays in access to inpatient care create 

backlogs at every layer” of the MHSDS, the Court also found class members in 

acute mental health crisis often are placed in unlicensed “not clinically 

appropriate” non-mental-health beds, referred to as “alternative housing,” where 

the patients receive no care because the licensed MHCBs are full.  Id. & n.1. 

The District Court ordered briefing on what steps the State could take to 

comply, finally, with inpatient transfer timelines.  ER 294.  After considering the 

parties’ responses, the Court held a full-day evidentiary hearing with live 

testimony.  In a resulting March 24, 2017 order to show cause (“March Order”), 

the District Court explained that, after twenty years under “court supervision and 

court order,” the State “had studied and planned myriad ways to meet the 

requirements of their remedial plan for timely transfer of class members to 

necessary inpatient mental health care,” and that “the court’s patience … [wa]s at 

an end.”  ER 39.  Consistent with its stated intent to bring the litigation to an end 

swiftly without “micromanag[ing]” the remedial process, the District Court 

ordered briefing on “appropriate remedies for violation of any court order 
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enforcing these Program Guide timelines,” including possible contempt.  ER 19, 

40.  The District Court also reviewed evidence regarding the State’s current and 

planned inpatient bed capacity and its projected need, noted numerous empty beds, 

and concluded that the State had sufficient space and options to timely meet the 

demand for critical psychiatric hospital beds.  ER 23-31. 

After briefing, the District Court issued the April Order.  In rejecting the 

State’s attempt to relitigate the same arguments, the District Court cited and 

reiterated its earlier rulings on the relationship of both deliberative indifference and 

the Program Guide to the Eighth Amendment.  See ER 4-5.  It also concluded that 

“[t]he history of problems with access to inpatient care shows clearly that full and 

permanent elimination of waitlists for inpatient care that exceed Program Guide 

timelines is necessary to provide constitutionally adequate access to inpatient 

mental health care for class members.”  ER 6.  The Court found, and the State 

agreed, that compliance with the transfer timelines for inpatient psychiatric 

hospitalization was feasible.  ER 4, 6. 

Because of the long saga of prior failed compliance attempts, the District 

Court found contempt proceedings were necessary to compel the State finally to 

fulfill its constitutional obligation to provide class members with timely access to 

inpatient treatment on a sustained and durable basis.  ER 6-7.  After noting that the 
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State agreed full compliance was feasible, the District Court permitted the State to 

take whatever steps it saw fit to comply with its own remedial benchmarks.  Id. 

Recognizing the State could not be expected or required to complete 

inpatient transfers within the Program Guide timeframes one-hundred percent of 

the time, the District Court ordered the parties to develop exceptions.  ER 7-8, 13-

14.  Finally, the District Court ordered enhanced monthly reporting to track 

compliance with the transfer timelines and exceptions, and notified the State of 

possible fines for every patient-day exceeding transfer timeframes that did not fall 

within an exception.  ER 10.  Noting its obligation to permit the State an 

opportunity to purge the contempt, the Court expressly deferred consideration of 

any contempt findings and possible issuance of sanctions for a later date.  ER 8-11. 

V. EVENTS FOLLOWING THE APRIL ORDER 

On June 8, 2017, the District Court entered an order approving three carve-

outs, negotiated by the parties, of categorical exceptions to the Program Guide’s 

inpatient transfer timeframes, including delays associated with medical or legal 

issues and those involving “circumstances outside of [the State’s] control.”  See 

Plfs’ RJN, Ex. A at 2.  The Court also allowed the State to apply the agreed-upon 

exceptions immediately, and expressly exempted the State from any potential fines 

for those patients whose hospitalization was delayed for excused reasons.  Id. at 2-

3. 
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The State routinely has employed the transfer timeline exceptions to excuse 

late transfers, with the Court’s express approval.  See Plfs’ RJN, Ex. H.  The State 

has been in full compliance with the Program Guide’s inpatient timelines since 

September 2017.  Id. 

The State recently announced plans to build an additional 100 MHCB beds 

to alleviate shortages, but chose not to expedite the process.  RJN, Ex. I at 80-81.  

The new MHCB beds are at least several years away from completion, see Plfs’ 

RJN, Ex. B, ¶ 7, and, like other promised construction in this case, may never 

materialize at all.  See Plata, 563 U.S. at 528 (noting the State’s history of 

promising construction to cure constitutional violations, but then failing to follow 

through). 

VI. JURISDICTION-RELATED PROCEEDINGS 

The District Court also asked the parties to address the jurisdictional effect 

of this appeal, see Plfs’ RJN, Ex. C, about which they disagreed.  Subsequently, 

both parties requested clarification of the District Court’s intent to proceed with the 

contempt hearing scheduled for November 3, 2017, which had been set in the April 

Order.  See id., Exs. D, E.  Plaintiffs urged the District Court to delay any possible 

consideration of sanctions by 90 days to give the State a chance to show it could 

sustain its recent compliance.  Id., Ex. E at 2. 
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In October 2017, the District Court took the scheduled contempt hearing off 

calendar, id., Ex. F, and subsequently entered an order explaining that, although it 

did not agree that the April Order was appealable, it would take no further 

enforcement action both to permit the State to show it could sustain its compliance 

and to allow this Court to determine its jurisdiction over the April Order in the first 

instance, id., Ex. G at 4-8.  As a result, despite the State’s ostensible accrual of 

$444,000 in possible fines for delayed inpatient transfers, the District Court stayed 

the proceedings and indefinitely deferred consideration of contempt and any 

potential fines.  See id. 

Plaintiffs moved this Court to dismiss the State’s appeal for lack of 

jurisdiction.  Dkt. 10.  The motion was denied without prejudice to raising the 

jurisdictional argument in the merits briefing.  Dkt. 22 at 1. 

STANDARD OF REVIEW 

This Court reviews its jurisdiction de novo.  See United States v. Barone, 71 

F.3d 1442, 1444 n.4 (9th Cir. 1995).  Plaintiffs otherwise agree with the State’s 

articulated standard of review. 

SUMMARY OF ARGUMENT 

The State asserts three possible bases for appellate jurisdiction, all of which 

fail because they are based on the same red herring:  the manifestly false assertion 

that the April Order suddenly, out of nowhere, required the State to achieve 
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“perfect compliance” with the State’s own court-ordered remedial timeframes for 

transferring the small number of its most acutely mentally ill patients to inpatient 

psychiatric settings.  In reality, the District Court first ordered the State to comply 

with those timeframes in 2006.  The April Order merely represents the District 

Court’s most recent effort to compel the State to cure its quarter-century-long 

failure to provide class members with timely access to psychiatric hospitalization, 

as the Constitution requires.  It imposed no new obligation on the State—much less 

one requiring “perfect compliance,” as the Order expressly authorizes exceptions 

to the timelines—and modified no existing injunctive order.  Only the District 

Court’s approach to enforcement changed:  After decades of costly remedial efforts 

and countless targeted orders failed to fix this violation, and upon determining 

compliance was feasible, the April Order reasonably initiated the first, preliminary 

step in contempt proceedings, but specifically deferred consideration of any 

possible sanctions for non-compliance for a later date.  The appeal is of a non-final 

order, and must be dismissed. 

If this Court does not dismiss for lack of jurisdiction, it must still affirm the 

April Order.  The State’s claim that the April Order imposes an impossible perfect 

compliance standard is patently false as a matter of law and fact.  As authorized by 

the Order, the State can and does excuse all transfers to inpatient psychiatric 

hospitalization that are delayed beyond Program Guide timelines due to 
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circumstances beyond the State’s control.  Moreover, the fact that the State has 

timely transferred every acutely ill patient needing inpatient care, after claiming 

the Court-approved exemptions, for nine months and counting demonstrates that 

compliance is far from impossible.  It also demonstrates the propriety of the 

District Court’s sound judgment that only contempt would ultimately ensure 

remediation of this constitutional violation. 

Moreover, the District Court correctly applied its prior orders, which the 

State did not appeal, to find that it need not relitigate the Eighth Amendment’s 

subjective-intent prong twenty-plus years in to the remedial stage of this case when 

the District Court and the Supreme Court have both found the State’s constitutional 

violations remain ongoing.  And regardless, the record here more than adequately 

establishes deliberate indifference. 

The District Court similarly did not err in continuing to apply its prior 

unappealed orders concerning the role of the Program Guide vis-à-vis the Eighth 

Amendment.  The State itself developed the Program Guide, including the 

inpatient transfer timelines, to remedy its constitutional violations.  Given the 

history of failed remediation in this case, and the procedural posture of contempt, 

the District Court did not abuse its discretion in finding that requiring the State to 

finally comply with its Program Guide’s inpatient transfer timelines, subject to 

possible coercive sanctions, was necessary to remedy the constitutional violation. 

  Case: 17-16080, 05/23/2018, ID: 10883905, DktEntry: 42, Page 26 of 68



[3253300.19]  21 

Moreover, the State is simply wrong to claim the District Court failed to find 

that class members are harmed by the State’s failure to timely transfer extremely ill 

patients to the level of care their clinicians have determined they need.  The 

District Court considered the conclusory evidence submitted by the State on this 

point and rejected it, repeatedly finding both the patients awaiting delayed 

inpatient care and the system itself suffer harm.  The State cannot show that factual 

finding was clearly erroneous, and instead ignores it. 

Finally, the law of the case doctrine counsels this Court to refuse to permit 

the State to relitigate, perpetually, its deliberate indifference and Program Guide 

arguments.  The District Court has repeatedly considered those arguments and 

rejected them in prior orders that the State did not pursue on appeal.  Allowing the 

State to continue to recycle those arguments, when they could have brought them 

before this Court five years ago, wastes judicial resources and needlessly prolongs 

the litigation. 

ARGUMENT 

I. THIS COURT LACKS JURISDICTION. 

Because the District Court imposed no new relief and did not change the 

legal relationship between the parties by merely requiring the State to come into 

compliance with its own decades-old, court-ordered standards—and using the 

threat of possible future sanctions to compel compliance—the April Order is not a 
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new or modified injunction, or a final order.  It is not appealable and must be 

dismissed. 

A. The April Order Is Not a New Injunction. 

Each of the State’s jurisdictional arguments hinges on the premise that the 

April Order effectively was a new injunction because, for the first time, the District 

Court required it to achieve “perfect” compliance with inpatient transfer timelines.  

That argument is false. 

The State tries to bury in footnotes the fatal flaw in the “perfect compliance” 

strawman that pervades its appeal:  the portion of the April Order where the 

District Court expressly exempts the State from compliance with the Program 

Guide’s timelines in certain circumstances.  See AOB 21 n.5, 47 n.10.  As the State 

requested, the District Court specifically acknowledged some delays in patients’ 

transfers to inpatient psychiatric settings were permissible, and ordered that they be 

codified in the State’s remedial plan as permanent exceptions.  ER 6 (requiring 

“full and permanent compliance with the Program Guide timelines, subject to 

clearly defined exceptions” (emphasis added)); see ER 7-8, 10, 13-14, 15, 40.  

Characteristic of its deferential approach, the District Court left it to the State, in 

consultation with the Special Master and Plaintiffs, to develop and refine these 

exceptions and to apply them as it saw fit.  ER 8. 
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Indeed, shortly after the April Order, the District Court approved an 

amendment to the Program Guide excusing delays associated with medical or legal 

proceedings, as well as any other delays outside the State’s control.  See Plfs’ RJN, 

Ex. A.  The District Court permitted the State to claim these exemptions 

immediately and made clear the State would never be fined (if indeed any fines 

ultimately were to issue) for patients whose psychiatric hospitalization was delayed 

due to the excused reasons.  See id. at 3; ER 14.  And indeed, the State routinely 

claims exemptions to excuse delayed transfers.  See Plfs’ RJN, Ex. H. 

Moreover, for delays beyond Program Guide transfer timelines that do not 

warrant an exemption, and are therefore by definition within the State’s control, 

the District Court was clear that the State will have the opportunity to purge any 

contempt and possible associated fines at a later date.  ER 9, 11.  Should contempt 

proceedings ever resume, the District Court and Plaintiffs have both signaled that 

the State’s recent full compliance over the last eight months may excuse its earlier 

non-compliance and obviate the need for any sanctions, even though the State’s 

compliance over the full period has been far from “perfect.”  Plfs’ RJN, Ex. G at 7-

8; id., Ex. E at 2.  Simply put, “perfect compliance” with Program Guide timelines 

has never been the District Court’s standard, and the State’s repeated assertion 

otherwise ignores both the record and the text of the April Order. 
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Similarly, the other foundational premise of the State’s argument—that the 

April Order imposes a new injunction because the District Court had never ordered 

compliance with Program Guide inpatient transfer timelines—is false.  The District 

Court expressly ordered the State to “immediately implement” the Program 

Guide’s provisions, including the inpatient transfer timelines, over twelve years 

ago as part of the State’s proposed remedy for the constitutional violations in this 

case.  ER 572-73.  Moreover, because the State persistently has failed to meet its 

obligation to provide class members with timely access to psychiatric 

hospitalization, the District Court has issued multiple further orders seeking to 

compel the State to meet those same timelines.  See ER 361-62, 516, 517, 519-21; 

Coleman III, 938 F. Supp. 2d at 981-82, 989; see also ER 2, 6-7, 28-29.  Indeed, in 

holding the State to the timeliness standards at issue here, the District Court abided 

by its duty to recognize and defer to the State’s authority to manage and administer 

its own facilities—the State did, of course, itself develop the inpatient timeframes 

in its remedial plan.  See Facts, Section I, supra; see also Plata, 563 U.S. at 511 

(while courts should pay due deference to prison administrators, courts 

“nevertheless must not shirk from their obligation to enforce the constitutional 

rights … of prisoners” (citations omitted)). 
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Before deciding that contempt was the only available enforcement option 

left that might compel compliance,2 the District Court laid bare the State’s past 

noncompliance in the March Order.  It graphically depicted cycles of delayed care 

when literally hundreds of extremely ill patients suffered, at times for up to a year, 

on waitlists awaiting transfer,3 followed by court orders requiring adherence to the 

timelines and the State’s concomitant short-lived compliance, followed once again 

by non-compliance whenever the District Court shifted its focus to other ongoing 

violations.  See ER 19-23; see also SER 15-34, 35; Plfs’ RJN, Ex. G, at 6.  The 

District Court had been exceedingly patient before it determined that the initiation 

of contempt proceedings was the only available option left. 

                                           
2 The State’s insistence (without citation) that the March Order queried whether it 
should, for the first time, impose a “100-percent compliance” standard is 
inaccurate.  AOB 27-28.  No “perfect compliance” standard was ever imposed or 
contemplated.  See ER 8, 40.  Further, as implied by the State’s failure to cite any 
text supporting this argument, the March Order required briefing on the precise 
contours of any possible contempt process; the quoted portion of Plaintiffs’ 
responsive briefing merely lays out the governing law.  See ER 40-41, 76.  The 
Court did not query whether the State’s own inpatient transfer timelines should be 
imposed for the first time, as indeed the Order made clear compliance with those 
standards had been ordered over a decade earlier.  ER 18-19. 
3 Ironically, the State points in defense to Program Guide provisions recognizing 
the reality of the extensive, hundreds-deep waitlists of class members needing (but 
not receiving) inpatient psychiatric hospitalization that have plagued this case.  See 
AOB 27.  Those provisions do not obviate the State’s obligation under its remedial 
plan to transfer class members to inpatient settings within the governing 
timeframes; they merely acknowledge that the State routinely does not. 
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The April Order must be understood in the context of the uniquely long and 

complex remedial saga of this case.  It is not a new injunction, but rather the 

District Court’s most recent reasonable attempt at fulfilling the Supreme Court’s 

mandate in this very case to fulfill its “responsibility to remedy the [] Eighth 

Amendment violation” due to its “obligation to enforce” class members’ 

constitutional right to timely access to inpatient care.  See Plata, 563 U.S. at 511 

(“Courts may not allow constitutional violations to continue simply because a 

remedy would involve intrusion into the realm of prison administration”); cf. 

Armstrong v. Schwarzenegger, 622 F.3d 1058, 1070-71 (9th Cir. 2010) 

(acknowledging the exceedingly complex process of designing and implementing a 

remedial plan for “institutions as complex as prisons” and encouraging deference). 

Because the District Court has consistently required the State to comply with 

the same Program Guide standards it ordered compliance with here, and merely 

created in the April Order a mechanism for enforcement of those standards that 

expressly excludes all reasonable delays, the Order was not a new injunction for 

the purposes of 28 U.S.C. § 1292(a)(1). 

B. The April Order Does Not Modify a Preexisting Injunction. 

For the same reason, the April Order also did not modify preexisting 

injunctive relief.  Consistent with the Supreme Court’s 2011 mandate in Plata to 

remediate the ongoing constitutional violations here, the District Court merely used 
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the threat of sanctions to coerce compliance with the same old timeframes the State 

has time and again been held to, after making clear any delays beyond the State’s 

control would be excused.  See 563 U.S. at 511.  The only thing that changed is the 

nature of the force behind the Court’s threat of compulsion. 

Critically, the State cannot meet the Supreme Court’s test in Carson v. 

American Brands, Inc., 450 U.S. 79, 83-84 (1981), to evaluate whether an order 

modified an earlier injunction.  First, the April Order does not have the practical 

effect of granting new injunctive relief, as explained in Section I.A., supra.  

Second, the April Order triggers no new serious or irreparable consequences; it 

requires only adherence to preexisting, self-created obligations, and postpones the 

possibility of any real consequences for consideration at a later date that may never 

occur.  Third, immediate appeal is inappropriate and unnecessary to protect the 

State’s rights.  Not only does permitting the State to appeal piecemeal orders 

interrupt the District Court’s successful remediation efforts, which have resulted in 

total compliance for the last eight months and counting, the State can appeal any 

future order imposing sanctions based on the April Order’s standards. 

Because it cannot meet the Carson test, the State questions its applicability.  

See AOB 30 & n.7.  But Carson applies to a putative grant of injunctive relief.  See 

Thompson v. Enomoto, 815 F.2d 1323, 1326-27 (9th Cir. 1987).  While Calderon 

v. U.S. District Court, 137 F.3d 1420 (9th Cir. 1998), hypothetically injects some 
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uncertainty on this point, the two cases the State cites that failed to apply Carson—

United States v. Gila Valley Irrigation Dist., 31 F.3d 1428 (9th Cir. 1994), and 

Gon v. First State Insurance Co., 871 F.2d 863 (9th Cir. 1989)—simply ignored 

Carson and this Court’s ruling in Thompson, rather than articulating any principled 

reason for refusing to follow binding precedent.  This Court has never overruled 

Thompson, and the State offers no actual argument as to why Carson would not 

apply beyond a rhetorical statement that it might not.  Instead, the State correctly 

cites Thompson—which makes clear that Carson applies to both grants and denials 

of injunctions—as the applicable precedent.  See AOB 30 n.7. 

Even if this Court could cast aside Thompson and Carson, the State still 

cannot establish that the April Order “substantially changed the terms and force of 

the injunction as it stood immediately prior” to the Order’s issuance.  Gon, 871 

F.2d at 866.  The State’s arguments here simply double-back and echo its failed 

rationale for why the April Order imposes a new injunction.4 

                                           
4 Assuming arguendo the April Order makes more explicit the District Court’s 
2006 command to “immediately implement” the Program Guide, see ER 572, 
including the inpatient transfer timelines, that articulation was both appropriate 
given the due process interests at stake in contempt proceedings, see ER 9, and 
constitutes a non-appealable clarification under 28 U.S.C. § 1292.  See S. Ute 
Indian Tribe v. Leavitt, 564 F.3d 1198, 1209 (10th Cir. 2009); Morales Feliciano v. 
Rullan, 303 F.3d 1, 7-10 (1st Cir. 2002); Hoots v. Pennsylvania, 587 F.2d 1340, 
1348-51 (3d Cir. 1978). 
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C. The April Order Is Not Final. 

This Court’s precedents unequivocally foreclose the State’s last asserted 

basis for appellate jurisdiction—that the April Order is final pursuant to 28 U.S.C. 

§ 1291.  The April Order is a preliminary, pre-sanction civil contempt order, and 

“an adjudication of civil contempt is not appealable until sanctions have been 

imposed.”  SEC v. Hickey, 322 F.3d 1123, 1127 (9th Cir. 2003) (citation and 

emphasis omitted); see also Hoffman ex rel. N.L.R.B. v. Beer Drivers & 

Salesmen’s Local Union No. 888, 536 F.2d 1268, 1272 (9th Cir. 1976) (same). 

The April Order on its face rebuts the State’s mischaracterization that “all 

that remains is execution of the judgment by calculating the fines for each alleged 

violation.”  See AOB 32.  The April Order deferred “consideration of findings of 

contempt and requirement of payment of fines that may have accumulated” for a 

later date, and indeed the Court expressed hope that no contempt proceedings 

would be necessary at all because the State “will finally achieve full, ongoing, and 

permanent compliance with this aspect of their remedial plan.”  ER 11.  The April 

Order cannot, by definition, be the “culmination of distinct post-judgment 

proceedings,” AOB 33, when it specifically anticipates further proceedings that 

may never be necessary, and at which sanctions may not even issue.  As the State 

would surely appeal any such order, piecemeal litigation—the primary evil Section 

1291 seeks to prevent—is virtually guaranteed.  See AOB 31. 
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If anything, the non-appealable nature of the April Order is even more 

starkly apparent now, given that in November 2017 the District Court suspended 

all contempt-related proceedings in the case, and signaled that it may never even 

revisit the possibility of contempt sanctions at all.  Plfs’ RJN, Ex. G at 7-8.  The 

State attempts to spin the District Court’s orders subsequent to the April Order as 

cementing the certainty that fines ultimately will be imposed to convince this Court 

the Order is sufficiently final.  AOB 32.  But even if it had kept the contempt 

proceedings on calendar, the District Court made clear that it agreed with Plaintiffs 

that the State’s recent full compliance with the transfer timelines, if it could be 

sustained, might purge the earlier contempt.  See Plfs’ RJN, Ex. G at 7-8.  The 

possibility that the District Court might impose fines is anything but the foregone 

conclusion the State claims. 

Indeed, Plata v. Schwarzenegger presents a functionally identical situation, 

and mandates dismissal of this patently non-final order.  See 560 F.3d 976, 978-79 

(9th Cir. 2009).  There, the State appealed an order requiring it to fund a court-

appointed receiver’s capital projects in California’s prisons, or face contempt.  See 

id.  This Court held that the pre-sanction civil contempt order was not final, but 

“rather an interim step toward further proceedings”—the potential future 

imposition of sanctions, which would of course be appealable.  Id. at 980-81.  

Accordingly, this Court lacked jurisdiction to hear the appeal.  Id. at 979; see also 
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Stone v. City & Cty. of S.F., 968 F.2d 850, 854-55 & n.4 (9th Cir. 1992).  These 

unambiguous precedents compel the conclusion that the April Order—which does 

not impose any sanctions and gives the State the opportunity to purge the possible 

contempt in the future—is neither final nor appealable. 

II. IF THIS COURT FINDS JURISDICTION, IT MUST NONETHELESS 
AFFIRM THE APRIL ORDER. 

A. The District Court Did Not Require “Perfect Compliance” with 
Timeframes for the Transfer of Critically Ill Patients to Inpatient 
Care. 

The State’s first argument is just a rehash of the strawman upon which all of 

its other arguments—both jurisdictional and merits—hinge:  the notion that the 

District Court’s April Order requires “perfection” or “100-percent-compliance” 

with the State’s own remedial timelines, codified in the court-ordered Program 

Guide, for transferring the most acutely ill members of the Coleman class to much-

needed inpatient psychiatric hospitalization.  That red herring is plainly false.  See 

Section I.A., supra.  The only untimely transfers for which the State even risks 

possible contempt are those the State concedes are fully within its control.  Plfs’ 

RJN, Ex. A.  Given the District Court’s pervasive discussions of these exceptions 

and their integral role in the structure of the April Order and its anticipated 

contempt proceedings, the State’s near failure to acknowledge them is at the very 

least misleading. 
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Should contempt proceedings ever resume, the State still would not be 

subject to a perfect compliance standard for the delayed transfers of acutely ill 

prisoners for which the State has literally no excuse, as substantial compliance is a 

defense to civil contempt.  See In re Dual-Deck Video Cassette Recorder Antitrust 

Litig., 10 F.3d 693, 695 (9th Cir. 2003).  The District Court and Plaintiffs both 

acknowledged as much when they agreed that the State’s recent compliance, if 

sustained, may excuse its earlier non-compliance.  Plfs’ RJN, Ex. G at 7-8. 

While the State frets that meeting its own timelines for transferring this 

small group of acutely ill prisoners is “impossible,” AOB 35, 37, the District Court 

expressly found the opposite—and the State does not contend otherwise.  Before 

initiating contempt proceedings, the Court specifically found, based on a full 

evidentiary record including live testimony, that it is feasible for the State to timely 

transfer all patients needing inpatient psychiatric hospitalization (minus those 

subject to the State’s claimed exceptions).  See ER 4, 23-36, 39.  The State 

conceded that compliance is feasible, ER 4, 54, and notably does not reverse 

course here, much less attempt to establish clear error. 

The State has, in fact, handily disproven its own impossibility argument, by 

achieving and maintaining total compliance with Program Guide timeframes for 

inpatient transfer since September 2017.  AOB 49 n.11; Plfs’ RJN, Ex. H.  And 

while the State ominously portends that “the district court’s [order] … effectively 
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guarantee[s] perpetual court oversight and intrusion into the minutiae of prison 

administration,” AOB 37, the opposite is true.  In recognition of its obligation to 

avoid micromanagement, ER 8, 40, and even though this Court has upheld far 

more intrusive orders seeking to ensure timely inpatient access in this case, see 

Coleman, 428 Fed. App’x 743, the District Court took the most hands-off approach 

possible.  Instead of telling the State how to comply with prior remedial orders, it 

simply told the State it must, after finding that it could.  This Court should uphold 

the order here and defer to the District Court’s ability to manage the complex 

remedy in this case, if only because it finally is working.  The State’s nine-month 

sustained success in transferring its prisoner-patients on time to inpatient 

psychiatric hospitals shows that the April Order effectively cajoled the State closer 

to constitutionality and farther from ongoing federal court oversight, all in an effort 

to bring this decades-long case to an end.  That is exactly what the Supreme Court 

has commanded the District Court to do in this very case:  Find a remedy, and 

make it stick.  See Plata, 563 U.S. at 511.  The April Order is moving this case 

closer to an end, not extending federal oversight.  It must be upheld. 

B. The District Court’s Articulation of the Eighth Amendment 
Standard Is Law of the Case and Correct, and in Any Event, 
Deliberative Indifference Exists Here. 

The State next challenges the District Court’s application of the governing 

legal standard, asserting that that Court “abused its discretion when it ordered 
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prospective relief without finding … that Defendants acted with deliberate 

indifference.”  AOB 38.  Even assuming the April Order constitutes prospective 

relief, which it does not, this argument fails for three reasons:  First, the District 

Court’s formulation of the relevant Eighth Amendment inquiry at this stage of the 

case has been well-established in prior orders that the State chose not to challenge 

on appeal, rendering it law of the case.  But even if were not, the District Court 

was correct in (again) holding that perpetually relitigating the subjective intent 

prong makes no sense and is not legally required in a systemic case over two 

decades into the remedial stage.  Finally, the record unequivocally shows that the 

State remains deliberatively indifferent.  No abuse of discretion occurred.  This 

Court should affirm. 

First, this Court should decline to reach this argument on the merits because 

it is law of the case, having already been decided twice before by the District Court 

and not pursued on appeal.  See Section II.E., infra. 

Even if it had not already rejected the State’s recycled argument, the District 

Court was right to conclude that a new finding of deliberate indifference is not 

required every time a court enters an order to remediate ongoing Eighth Amend-

ment violations in a longstanding, complex institutional reform case.  The District 

Court established in 1995 that the State acted deliberately indifferently in denying 

the rights of the most acutely ill segment of the Coleman class to timely inpatient 
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psychiatric hospitalization.  Coleman I, 912 F. Supp. at 1308-09, 1314.  Both the 

Supreme Court in 2011 and the District Court in 2013 found this particular 

constitutional violation remains ongoing.  Plata, 563 U.S. at 516, 519; 

Coleman III, 938 F. Supp. 2d at 980, 982, 990. 

Notably, in finding that the State had failed to cure the Eighth Amendment 

violations here, the Supreme Court did not address (or even mention) deliberate 

indifference, nor did it fault the underlying trial court for failing to do so.  See 

generally Plata, 563 U.S. 493, affirming sub nom. Coleman v. Schwarzenegger, 

922 F. Supp. 2d 882 (E.D. and N.D. Cal. 2009) (“Coleman II”).  Instead, the 

Supreme Court emphasized that where a court finds a government has failed to 

fulfill its constitutional obligations, that court’s “responsibility [is] to remedy the 

resulting Eighth Amendment violation.”  Plata, 563 U.S. at 511.  The District 

Court acted consistently with this precedent in focusing on “what, objectively, is 

required to achieve complete remediation of the constitutional violation with 

respect to inpatient care,” ER 4, where deliberate indifference had long been 

established.  See also Coleman III, 938 F. Supp. 2d at 988-89. 

The State cites Wilson v. Seiter, 501 U.S. 294 (1991), Helling v. McKinney, 

509 U.S. 25 (1993), and Farmer v. Brennan, 511 U.S. 825 (1994), for the 

proposition that the subjective-intent element is a necessary component of the 

Eighth Amendment analysis.  See AOB 39-41.  And those cases do require courts 
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to consider prison officials’ subjective intent for the purposes of the Eighth 

Amendment—but only in the merits phase of the litigation, not, as here, in the 

remedial phase, where the constitutional violation has already been established on 

multiple occasions.  Wilson, Heller, and Farmer have nothing to say about the 

governing standard during an extensive post-judgment remediation stage like that 

at issue here. 

But even if the District Court were required, twenty-years in to the remedy, 

to reevaluate the subjective state of mind of prison officials, it sufficiently did so.  

See AOB 41.  The State acknowledges that, under Farmer, officials act with 

deliberate indifference where they know of and fail to remedy an objectively 

intolerable risk of harm.  AOB 40-41.  This is consistent with the District Court’s 

formulation of the law.  See ER 4; see also Hadix v. Johnson, 367 F.3d 513, 526 

(6th Cir. 2004) (holding that a finding of “objectively unconstitutional” conditions 

in the remedial phase of institutional-reform litigation “also satisf[ies] the 

subjective prong [of the Eighth Amendment inquiry] because the same information 

that would lead to the court’s conclusion was available to prison officials”); 

Kosilek v. Spencer, 774 F.3d 63, 92 n.14 (1st Cir. 2014) (citing Hadix as applicable 

law).  This only makes sense in an institutional reform case, where the court and 

parties are considering constitutionality at a systemic level, by viewing the policies 

and procedures state officials have implemented to remedy the constitutional 
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violation and their adherence thereto.  In such a circumstance, as here, institutional 

officials are “aware of facts from which the inference could be drawn that a 

substantial risk of serious harm exists, and … must also draw the inference.”  

Farmer, 511 U.S. at 837. 

The record makes clear the Farmer formulation, assuming it is relevant post-

judgment, is more than met here.  The objective risk of harm to extremely ill class 

members denied timely access to inpatient hospitalization is well-established in 

this case, and repeatedly has been found to violate the Eighth Amendment.  See 

Section II.D., infra; see also ER 20 (recognizing that delayed access to inpatient 

care “has a chilling effect on identification and referral of class members to 

necessary hospital care” that reverberates and causes systemic delays in treatment 

at all levels of care); Coleman II, 922 F. Supp. 2d at 930 (citing record evidence 

showing delays in providing class members with access to higher levels of mental 

health care cause decompensation and exacerbate acuity systemwide).  Despite 

knowing of this risk, the State officials here have persistently failed to implement 

policies and procedures necessary to remediate the violation, including by failing 

to ensure that their own timeframes governing inpatient transfers are consistently 

met.  Coleman III, 938 F. Supp. 2d at 988-89 (holding that persistent failures to 

comply with court-ordered relief to remedy constitutional violations constitutes 

deliberate indifference, and warning that continuing to do so risks contempt). 
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Nothing could better show the State’s subjective knowledge and indifference 

than the repeated efforts by the District Court, Special Master, and Plaintiffs to fix 

this precise problem, and the State’s decades of backsliding each time the Court 

turned its attention to a different violation.  See ER 21 (documenting graphically 

the three prior instances, excluding this one, where the District Court found the 

State’s lack of compliance with inpatient transfer timelines had become 

reprehensibly poor, and then, after court intervention, the State effectively fixed 

the problem, only for it to reemerge once the Court’s attention was diverted 

elsewhere).  Where, as here, the State is amply on notice that it is not meeting, and 

historically has not met, its own standards for ensuring timely access to inpatient 

care, the District Court may rightfully conclude that it acts with deliberate 

indifference to class members’ needs for access to such care.  Coleman III, 938 F. 

Supp. 2d at 989 (“[D]efendants have … failed to adequately implement and 

administer necessary components of their … remedial plan, the Revised Program 

Guide ….  Systemic failures persist in the form of … lack of timely access to 

adequate care ….  [T]hese objectively unconstitutional conditions evidence the 

subjective component of deliberate indifference.”). 

Finally, while the State asks this Court to find the State officials have not 

acted with “conscious[] disregard” for Coleman class members’ rights to timely 

inpatient hospitalization when needed, the uncontested record evidence 
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demonstrates the opposite in the most stark possible manner.  AOB 40-41.  The 

District Court found, and the State concedes, that compliance with the Program 

Guide’s transfer timelines is feasible.  ER 4, 6.  Where State officials agree they 

have the capability to transfer the most acutely ill members of the class to 

necessary inpatient treatment on time, and still do not do so, those defendants ipso 

facto act in conscious disregard of their constitutional obligations and risk 

contempt.5  To the extent the subjective component of the Eighth Amendment 

standard applies here, it easily has been met. 

C. The District Court Properly, and in an Exercise of Deference, 
Applied the State’s Own Benchmarks for Ensuring Constitutional 
Access to Inpatient Treatment. 

The State’s third argument—that the District Court “misapplied the 

deliberate-indifference analysis by using the Program Guide as a proxy for 

objective harm”—relies on the same two false premises that pervade its narrative, 

that the April Order constitutes prospective relief as a new or modified injunction, 

and that it requires “100-percent compliance.”  AOB 42.  But the April Order is 

merely a non-final order initiating contempt proceedings after the State failed, once 

again, to comply with multiple prior orders requiring it to transfer patients needing 

                                           
5 In addition, the fact that the State has acknowledged that it is feasible to meet 
inpatient transfer timelines, see ER 4, 6, yet has failed to do so without heavy-
handed court oversight, implies that the State, through its officials, chose not to 
take the steps necessary to meet those timeframes.  This is evidence of both the 
State’s deliberate indifference and the current necessity of court intervention. 
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inpatient psychiatric hospitalization within its own remedial plan’s timeframes.  

See generally Section I., supra.  And the Order does not require perfection, as the 

District Court authorized exceptions to the timelines for delays beyond the State’s 

control and specifically deferred the ultimate determination of the State’s 

compliance and any possible sanctions for a later date.  See Sections I.A, II.A, 

supra. 

But even assuming this Court determines that the April Order constitutes a 

new or modified injunction, it still must find that the District Court did not abuse 

its discretion by holding the State to its own remedial plan.  The State’s argument 

that it cannot be ordered to comply with the Program Guide under threat of 

contempt is precluded both by the collateral bar rule and by law of the case.  It is 

also simply wrong as a matter of law given the record here. 

The State asserts that the District Court “erroneously used the Program 

Guide as a proxy for objective harm” because it “did not separately find that 

inmates awaiting inpatient transfer beyond the timelines were receiving objectively 

unconstitutional mental-health care.”  AOB 44-45.  That argument is nothing more 

than an extremely attenuated collateral attack on the validity of the orders 

underlying the contempt proceedings.  Not only does the State wish to relitigate 

improperly the District Court’s order requiring the State to immediately implement 

the transfer timelines set out in the State’s own remedial plan, it also asks this 
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Court to relitigate the merits of the underlying Eighth Amendment violation 

concerning the State’s failure to provide timely access to adequate inpatient care.  

Of course, neither inquiry is permissible, as the Supreme Court has made clear “a 

contempt proceeding does not open to reconsideration the legal or factual basis of 

the order alleged to have been disobeyed and thus become a retrial of the original 

controversy.”  United States v. Rylander, 460 U.S. 752, 756 (1983) (citation 

omitted); Maggio v. Zeitz, 333 U.S. 56, 69 (1948) (after earlier injunctive order 

issues and becomes final, “disobedience cannot be justified by re-trying the issues 

as to whether the order should have issued in the first place”). 

And of course, not only is the District Court’s articulation of the role of the 

Program Guide vis-à-vis the constitutional violations here correct, it is also deeply 

enmeshed in the fabric of this litigation as law of the case for the past five years.  

See Section II.E, infra. 

Because the District Court properly deferred to the State to develop a 

remedy for its constitutional violations, the resulting Program Guide “is grounded 

in the requirements of the Eighth Amendment as they have been developed in the 

context of this action” and thus measuring compliance with the provisions of the 

“Program Guide is also grounded in the requirements of the Eighth Amendment.”  

ER 5 (quoting ER 453).  Indeed, the State cannot fairly disclaim the relevance of 

Program Guide compliance as evidence of remediation, as it has both conceded the 
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point and asked the District Court to use those standards to evaluate its compliance 

with the Eighth Amendment.  See Coleman III, 938 F. Supp. 2d at 972 n.30 (noting 

the State’s counsel’s acknowledgment that the “[P]rogram [G]uide is the remedial 

plan designed to get the State up to a constitutional level of care”); Coleman IV, 28 

F. Supp. 3d at 1106 (pointing out State’s contention that its compliance with the 

Program Guide is an appropriate measure of its remediation of the constitutional 

violations).  And, once again, although it complains about it now, the State 

challenged neither the 2013 order originally laying out this legal standard nor any 

of the multiple subsequent orders reiterating this standard and considering various 

Program Guide standards as benchmarks for achieving constitutional remediation.  

See, e.g., Coleman III, 938 F. Supp. 2d at 972-73, 981-83 (relying on Special 

Master reports measuring compliance with the Program Guide and other remedial 

orders in denying termination); Coleman IV, 28 F. Supp. 3d at 1100-01, 1103-04, 

1106; see also ER 361-62, 516-17, 519-21, 572 (ordering State to meet Program 

Guide timeframes for transfers of class members to inpatient mental healthcare); 

Coleman II, 922 F. Supp. 2d. at 905 (after noting the Program Guide transfer 

timelines, remarking that the State “remains unable to transfer inmates to required 

care in a timely fashion” despite “numerous orders directed at expediting transfers 

and reducing delays”). 
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The District Court’s determination that compliance with the Program 

Guide’s transfer timelines for patients needing psychiatric hospitalization “is 

necessary to remedy constitutional violations,” ER 3-4, is also part and parcel of 

the Court’s consistent refusal to micromanage the State’s administration of its 

affairs, an exercise of extreme deference to the State’s own judgment of what 

standards it can and must meet to provide constitutionally adequate mental health 

care to the prisoners in its custody.  See Rizzo v. Goode, 423 U.S. 362, 378-79 

(1976) (ruling courts must grant government agencies the “widest latitude in the 

dispatch of [their] own internal affairs” (citation omitted)); Lewis v. Casey, 518 

U.S. 343, 362-63 (1996); Armstrong, 622 F.3d at 1070-71 (noting individual 

provisions of systemic prison remedial plans “cannot be evaluated in isolation,” 

and holding orders from district courts overseeing such remedies should be 

reviewed deferentially, particularly where defendants had discretion to design their 

own remediation); ER 454 (noting need for “careful balance” between 

identification of violations and deference to prison administrators to decide how to 

fix them, which requires remedial standards to be developed contextually); see also 

ER 4 (finding compliance with transfer timelines feasible). 

After finding the State in violation of the Eighth Amendment, the District 

Court permitted the State to develop its own remedial plan; it then approved the 

plan and ordered the State to “immediately implement” the State’s chosen remedy.  
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ER 572.  As such, “the transfer timelines in the Program Guide reflect defendants’ 

considered assessment of how to fulfill their constitutional obligation to provide 

class members with ‘ready access’ to inpatient mental health care.”  ER 5 (quoting 

Hoptowit v. Ray, 682 F.2d 1237, 1253 (9th Cir. 1992)).  Holding the State to those 

timelines under threat of contempt was entirely appropriate where all prior 

enforcement orders had failed, particularly because the timelines are easily 

understood and capable of clear measurement at a systemic level for purposes of 

the District Court’s ability to discern compliance with the contempt order. 

Indeed, the State’s objection to using Program Guide timelines to measure 

compliance is ultimately half-hearted, as the State appears to concede the point 

before making clear its real concern is with the District Court’s requirement of 

“flawless compliance” with those standards.  AOB 42.  Of course, the April Order 

neither requires “100-percent compliance” nor has the District Court actually 

applied any standard whatsoever given that the April Order expressly contemplates 

a later hearing at which it will consider whether the State has sufficiently complied 

for purposes of purging the State’s contempt.  See Sections I., II.A., supra. 

Moreover, the State wants it both ways:  It complains about the District 

Court’s use of Program Guide timelines to measure compliance, but has never 

offered any alternatives to the Program Guide for assessing constitutional 

compliance, cf. Armstrong, 622 F.3d at 1071; Plata v. Schwarzenegger, 603 F.3d 
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1088, 1097 (9th Cir. 2010), and has never sought to modify the inpatient transfer 

timelines even though the Program Guide is amendable at the State’s will, see ER 

11, 455-56.  The State remains free at all times to remedy federal violations “by 

new means that reflect new policy insights and other changed circumstances.”  

Horne v. Flores, 557 U.S. 433, 439 (2009).  What it is not free to do is to ignore, 

under-resource, or otherwise undermine remedial measures that remain necessary 

to cure federal violations, and for which it has not come forward with substitutes.  

Without an alternative option to evaluate the State’s constitutional compliance at a 

systematic level, the District Court properly applied the standards used in this case 

for years, to which the State has agreed and assented, and which represent almost 

total deference to the State’s judgment in administering its mental health system. 

Finally, none of the case law cited by the State provides guidance here.  The 

State’s argument that the Program Guide should not be the applicable benchmark 

because expert standards in general do not define constitutional requirements 

misses the point of the District Court’s analysis and ignores the history and 

evolution of this case.  See AOB 43-45 (citing, inter alia, Rhodes v. Chapman, 452 

U.S. 337 (1981), and Graves v. Arpaio, 48 F. Supp. 3d 1318 (D. Ariz. 2014)).  

Neither the District Court nor Plaintiffs contend the Program Guide standards 

should be used to assess constitutional compliance because they are third-party 
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expert standards like in the cases the State cites.  They are the State’s own 

standards for how to meet the constitutional minima. 

A similar error infects the State’s reliance on Hadix v. Johnson, 228 F.3d 

662 (6th Cir. 2000), and 367 F.3d 513 (6th Cir. 2004), Glover v. Johnson, 138 F.3d 

229 (6th Cir. 1998), Imprisoned Citizens Union v. Ridge, 169 F.3d 178 (3d Cir. 

1999), and Westefer v. Neal, 682 F.3d 679 (7th Cir. 2012).  AOB 44-47.  None of 

those cases were decided after the parties and court had settled expectations over 

the course of many years that a specific set of court-ordered policies, developed by 

the defendants after being found in violation of the Constitution, would structure 

the State’s remedial efforts; they involved initial appeals from the district courts’ 

approval of the remedial plans at issue, and consequently an initial evaluation of 

whether the plans satisfied the PLRA, or termination proceedings where the Circuit 

Court remanded to the trial court with directions to apply a PLRA analysis.6  See 

18 U.S.C. § 3626(b). 

                                           
6 The State fills its brief with elliptical assertions that the April Order did not 
adhere to PLRA requirements, but makes no discernable coherent argument about 
why.  See, e.g., AOB 3-4, 38, 47.  Even assuming the State had presented a 
supported argument that the District Court did not comply with the PLRA, the 
extensive history of this case, particularly with the inpatient timeframes at issue 
here, has shown that the April Order was indeed the most narrowly drawn relief 
possible and necessary to cure the constitutional violations at issue.  Many decades 
of District Court oversight, and several attempts at remedying this specific 
problem, have shown that the State simply does not take seriously its constitutional 
obligation to provide class members with timely access to inpatient mental health 
care.  See ER 3-4 (finding contempt necessary to remedy the ongoing violations 
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The State places special emphasis on Westefer that is not warranted.  AOB 

46-47.  Unlike the remedial plan in Westefer, the District Court did not force the 

Program Guide on the State against its will.  See 682 F.3d at 682.  The State 

developed and submitted the Program Guide for approval as the remedial plan in 

this action.  Similarly, the Program Guide does not “eliminate[] the operational 

discretion and flexibility of [the State’s] prison administrators,” id., but instead 

permits the State to modify the remedy if appropriate—which the State simply has 

not done.  Finally, Westefer involved a procedural due process challenge to 

Illinois’s transfer procedures for segregated prisoners, and the Seventh Circuit 

specified as a basis for its conclusion that informal due process proceedings 

necessarily embrace a degree of discretion and flexibility not present in other 

constitutional contexts.  See 682 F.3d at 685. 

Given the history of failed remediation this case, and the procedural posture 

of contempt, the District Court did not abuse its discretion in finding that requiring 

the State finally to comply with the Program Guide’s inpatient transfer timelines, 

                                           
because compliance was feasible and all prior remedial orders had failed); see also 
Plata, 603 F.3d at 1098 (“The court imposed the receivership not because it 
wanted to, but because it had to.”).  And regardless, enforcement of a remedy using 
the hammer of contempt is not prospective relief for purposes of the PLRA.  See 
Hallett v. Morgan, 296 F.3d 732, 743 (9th Cir. 2002) (where court has already 
ordered a remedy and is merely using the threat of contempt to enforce 
compliance, the PLRA does not apply because no prospective relief has been 
granted); Jones-El v. Berge, 374 F.3d 541, 545 (7th Cir. 2004) (same). 
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subject to possible coercive sanctions, was “necessary to remedy the constitutional 

violation.”  ER 3-4. 

D. The District Court Properly Found the State’s Perpetual 
Inpatient Transfer Delays Harm Patients, and Correctly 
Predicted that Only Contempt Would Finally Force the State into 
Compliance. 

Setting aside the State’s repeated rhetorical invocation of its strawman 

arguments regarding “100-percent compliance” and lack of “deliberative 

indifference,” twenty-plus years into the failed remedy in this case, its final 

substantive argument collapses down to two contentions:  that the District Court 

failed to find “inmate-patients were receiving objectively inadequate care, even if 

waiting beyond the timelines,” and that contempt was unnecessary because the 

State was already taking steps to comply.  AOB 48-53. 

The State’s first point fails for two reasons.  First, it assumes the District 

Court needed to make new findings of harm at the contempt stage, which it did not.  

See Rylander, 460 U.S. at 756.  More blatantly, it ignores the District Court’s 

repeated explicit factual finding, after twice considering the State’s evidence, that 

providing class members with less care than their clinicians have determined they 

need to treat their mental health symptoms necessarily constitutes harm.  ER 36-

37, 291-92.  That finding, reviewed for clear error, is more than adequately 

supported by the record. 
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The State contends, without evidentiary support, that “[m]ost inmates 

waiting past [inpatient transfer] timelines are placed in MHCBs,” where they 

receive “the same care as in an intermediate or acute inpatient bed.”  AOB 49, 50.  

Assuming as an initial matter this best case scenario—that a critically ill class 

member needing inpatient care waits out his or her delayed transfer to an inpatient 

psychiatric hospital in an MHCB—the District Court expressly rejected the notion 

that there is no meaningful difference between these levels of care: 

Referral to inpatient care “is available for inmate-patients whose 
conditions cannot be successfully treated in the outpatient setting or in 
short-term MHCB placements.”  Program Guide at 12-1-9.  By its own 
terms, defendants’ remedial plan makes plain that inmates referred to 
inpatient mental health care cannot be successfully treated at lower 
levels of care or in MHCBs.  MHCBs do, under the Program Guide, 
provide “short-term inpatient care for seriously mentally disordered 
inmate patients awaiting transfer to a hospital program or being 
stabilized on medication prior to transfer to a less restrictive level of 
care.”  Program Guide at 12-1-8 (emphasis added).  MHCBs are not, 
however, a substitute for the inpatient care provided through DSH 
programs.  Referrals to DSH inpatient care represent the considered 
judgment of CDCR clinicians that those inmate patients need a higher 
level of care than is available in CDCR’s EOP and MHCB programs. 

ER 37 (quoting ER 291-92).  Thus, the District Court held, “at most, defendants’ 

representation suggests that efforts are being made to maintain an unacceptable 

status quo for these inmates while access to essential inpatient care is delayed.”  

ER 292.  Indeed, the head of CDCR mental health admitted that the care is not 

equivalent in MHCBs and inpatient units, ER 255, as no actual therapy is provided 

in the former. 
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That admission is borne out by the structure and plain terms of the Program 

Guide.  MHCBs cannot provide adequate care for those who have been clinically 

determined to need long-term, structured, inpatient care.  They are designed as a 

temporary holding option for a different population of the mental health caseload, 

those whose conditions can be stabilized within 10 days.  Even the State 

acknowledges that, because they are designed for stabilization rather than 

treatment, MHCBs do not offer “the full panoply of treatment services” available 

to patients in an inpatient psychiatric hospital, “such as group or recreational 

therapy.”  AOB 50; see also ER 254-55; Program Guide 12-5-1; SER 424, 523-24, 

533, 535-40, 542 (testimony from Plaintiffs’ expert regarding the inadequacy of 

MHCB care for class members referred for inpatient treatment). 

Moreover, even if MHCBs were a constitutionally permissible substitute for 

endlessly delayed inpatient care, the State agrees not all patients awaiting 

psychiatric hospitalization even make it to an MHCB, and indeed cite to no 

evidence supporting their bare claim that “most” do.  AOB 49, 50; see also ER 254 

(head of mental health testifying only that the Program Guide “contemplates 

placement of the patients [awaiting inpatient treatment] into crisis beds pending 

admission” to a psychiatric hospital (emphasis added)).  The State has conceded 

that some patients needing inpatient treatment wait in their prison cells, receiving 

only routine outpatient care.  See ER 270, 282, 356. 
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Moreover, the State blithely ignores the District Court’s finding that delayed 

access to inpatient treatment—the pinnacle of the State’s mental health system, 

reserved for the very sickest patients—harms the entire class:  “As the history of 

the remedial phase of this litigation shows, delays in access to inpatient care create 

backlogs at every layer of the MHSDS.  This phenomenon repeats itself in the 

most recent round of delays.”  ER 292-93 (noting that only 9 of 448 class members 

(2%) suffering emergency psychiatric crises were transferred to an MHCB for care 

within Program Guide timelines in the prior month, and that 69% waited more than 

triple the amount of time permitted).  Because of the systemwide backup caused by 

delays at the highest acuity level, other class members needing crisis care wait in 

housing the State admits is “not a clinically appropriate location for inmates 

requiring MHCB level of care.”  ER 292 n.1 (citation omitted); see also ER 37 

(finding that inpatient waitlists were “causing delays in the timely transfer of class 

members to MHCBs, and these inmates are often held in settings that cannot 

provide them with the emergency care they require to stabilize their mental health 

crisis”).  The State offers no argument suggesting that the District Court’s finding 

of systemic harm is clearly erroneous, and in fact simply ignores it. 

The District Court’s findings here are nothing new.  The Court has already 

held that denials of timely access to clinically necessary mental health care are part 

of a “destructive feedback loop that is now endemic to” CDCR’s MHSDS, causing 
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class members to decompensate and the overall acuity of mental illness in CDCR 

to increase throughout the system.  Coleman II, 922 F. Supp. 2d at 930; see id. at 

940-41 (adopting the findings of Plaintiffs’ psychiatric expert that “[i]nsufficient 

access to higher levels of care has created a system which is overwhelmed by the 

acuity of its patients at every level of care.  EOP units house many patients in need 

of inpatient care, MHCB’s house patients in need of inpatient hospitalization, 

intermediate care facility units house many patients in need of acute hospital care 

and so on.  When and if these patients finally reach the level of care they require, 

their mental health conditions may be far more serious, resulting in longer stays 

and more resources in order to stabilize and get well.”). 

Finally, the State insinuates that the District Court should have examined the 

care provided to each patient waiting for psychiatric hospitalization past the 

Program Guide’s timelines.  See, e.g., AOB 50, 53.  Most certainly, at the 

contempt stage, that is not accurate, as the court’s only inquiry concerns whether 

the contemnor complies with the outstanding order.  See, e.g., Hallett, 296 F.3d at 

749-50.  But even if the April Order did not institute contempt proceedings, the 

State offered no evidence at the individual class member level for the Court to 

consider—the only evidence in the record consists of sweeping statements from the 

highest bird’s eye view of the system, which the District Court duly considered and 

rejected.  ER 282-83 (head of mental health testifying that class members waiting 
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for inpatient beds receive treatment per the Program Guide consistent with 

whatever lower level of care they wait at); SER 2-3.  The District Court’s task is to 

consider whether the State has policies and procedures, and is implementing them 

properly, to ensure, on a system-wide basis, that constitutionally adequate care is 

being provided to the prisoners in its care.  Examining individual patient-level 

clinical information is not only completely impractical in a class of over 38,000 

prisoners, but it unmistakably would have the effect of improperly inserting the 

District Court into the day-to-day administration and clinical expertise of the State 

officials, which the State warns this Court not to do.  See AOB 53. 

The State’s second argument appears to be that the District Court abused its 

discretion in initiating contempt proceedings because the State has implemented 

measures to improve inpatient access, which it claims shows a lack of deliberate 

indifference.  See AOB 50-53.  But the District Court, informed by the history of 

failed remediation on this issue, expressly addressed and rejected the notion that 

contempt proceedings were unnecessary because the State was taking steps to 

comply.  See ER 6-7.  And the State’s argument on this point blatantly misstates 

the chronology here:  Its reasonable steps to address the constitutional violation 

followed the onset of contempt proceedings, which are the reason the problem has 

been fixed, at least for now.  See ER 39.  They do not negate the propriety of the 

April Order, which issued after the State told the Court it could not give “a 
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concrete timeline for permanent elimination of these waitlists,” ER 23, even 

though the District Court found compliance was feasible, ER 39 (“When it is clear 

to the court that the mechanisms for full compliance are readily available to 

defendants, as it is with respect to these Program Guide timelines, an order 

requiring such compliance is intended solely to ensure completion of one of the 

tasks central to ending court oversight.”); see ER 40.  If anything, the fact that the 

State is complying only upon threat of contempt reinforces that the District Court 

took no more than the steps necessary to correct the ongoing constitutional 

violation, and that State officials were deliberately indifferent to class members’ 

need for timely access to inpatient care.  See Plata, 603 F.3d at 1098. 

The District Court’s factual findings that inpatient transfer delays past 

Program Guide timelines harm both the class members needing that level of care 

and also the entire MHSDS are not clearly erroneous, and in any event are 

unnecessary due to the collateral bar rule.  And the record here more than supports 

the conclusion that the District Court did not abuse its discretion in initiating 

contempt proceedings. 

E. Law of the Case Applies Here. 

Finally, the State misapprehends the import of the District Court’s clarifica-

tion that law of the case barred revisiting the State’s recycled, and previously 

rejected, arguments that the State officials’ subjective intent remains relevant and 
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that the Program Guide is not coextensive with the Eighth Amendment.  AOB 54-

58; see also Sections II.B., C., supra. 

First, the State wrongly accuses the District Court of attempting to “thwart 

this Court’s review of the April 19 Order.”  AOB 54.  In fact, the District Court 

properly considered its jurisdiction to continue the contempt proceedings in light of 

this appeal, see United Inv’rs Life Ins. Co. v. Waddell & Reed Inc., 360 F.3d 960, 

967 (9th Cir. 2004), and concluded it likely did have jurisdiction because the April 

Order is non-appealable, but nonetheless decided to take further contempt 

proceedings off calendar out of deference to this Court’s final determination of the 

issue.  Plfs’ RJN, Ex. G at 4-7.  Except for the fact that the order underscores the 

lack of finality of these contempt proceedings, it is difficult to understand the 

State’s complaint about this cautious and appropriate order that ultimately benefits 

the State. 

Nor is the State correct that the District Court “did not rely on law of the 

case in rejecting Defendants’ Eighth Amendment arguments” in the April Order.  

AOB 54.  The District Court very clearly invoked and recited its earlier ignored 

holdings on the exact same arguments the State continues to regurgitate.  ER 4-5; 

see Facts, Section III., supra (reciting prior identical holdings).  The State’s 

complaints that those holdings occurred “in different contexts” or concerned 

“different evidence” are fundamentally irrelevant.  AOB 54-57.  Even setting aside 
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the fact that the State “never referenced, let alone distinguished,” the prior holdings 

in this manner before the trial court, the role of deliberate indifference and the 

Program Guide vis-à-vis the Eighth Amendment in these proceedings are legal 

determinations, not bound to any particular factual context.  See Plfs’ RJN, Ex. G 

at 7.  The District Court made the relevant rulings in several proceedings of this 

case, and stated the principles broadly, without qualification, giving fair notice it 

was applying these principles across the board.  See Coleman III, 938 F. Supp. 2d 

at 988-89 (rejecting subjective intent argument); Coleman IV, 28 F. Supp. 3d at 

1077 (same); ER 453 (rejecting Program Guide argument); Coleman III, 938 F. 

Supp. 2d at 981 (restating Program Guide holding); see also Facts, Section III., 

supra. 

The District Court’s application of the same standards in several other 

contexts, see AOB 56-58, only emphasizes that the legal holdings are well-

established law of the case that the State knows apply to all aspects of this 

litigation.  The fact is, the State has fully litigated these arguments before, the 

District Court has rejected them over and over again, and the State did not pursue 

its right to appeal any of the relevant orders.  Law of the case applies, and should 

be respected.  See Applied Med. Distrib. Corp. v. Surgical Co. BV, 587 F.3d 909, 

920 (9th Cir. 2009); United States v. Washington, 235 F.3d 438, 441 (9th Cir. 

2000); see also Plfs’ RJN, Ex. G at 6-7. 
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And while the State acknowledges that the circumstances in which it is 

appropriate for this Court to disregard law of the case are extremely limited, see 

AOB 55, its scattershot arguments are, once again, based on unsupported 

hyperbole that does not merit reversal.  See Christianson v. Colt Indus. Operating 

Corp., 486 U.S. 800, 819 (1988) (reversals of law of the case “should necessarily 

be exceptional” and occur “only when the court has a clear conviction of error” 

(citation omitted)).  Besides attempting to distinguish or limit the prior District 

Court holdings to their factual context, which fails for the reasons stated above, the 

State claims that one (but only one) of the two prior District Court subject-intent 

holdings was legally erroneous and that letting it stand “would work a manifest 

injustice.”  See AOB 57-58 (assigning error to only 2014 order); see also id. 55 

(citing Jeffries v. Wood, 114 F.3d 1484, 1489 (9th Cir. 1997) (en banc)).  Of 

course, the State had the opportunity to challenge that holding on appeal in 2014, 

but did not.  See Plata, 560 F.3d at 980, 982 (State’s “failure to follow more 

appropriate procedures” by challenging earlier substantive orders could not be 

cured by appealing non-final pre-sanction contempt order).  The District Court’s 

deliberate indifference holding is, in any event, legally correct.  See Section II.B., 

supra.  And the State cannot genuinely claim that the April Order works a manifest 

injustice.  The Order requires the State to do no more than adhere to the court-

ordered remedial plan the State itself developed to cure the Eighth Amendment 
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violations, after expressly permitting the State to define and apply its own carve-

outs for delays beyond its control. 

Finally, while the State claims affirming the April Order will extend judicial 

oversight in this matter in contravention of the goal of the law of the case doctrine, 

its argument again is untethered to the April Order or the record.  See AOB 56, 58.  

The District Court has never held that “every discrete deviation from the 300-plus 

pages of standard and policies in the Program Guide shows a constitutional 

violation.”  AOB 56.  The contempt proceedings follow literally decades of failed 

remedial efforts seeking to cure the constitutional violation at issue here.  The 

State’s failure to follow its own remedial plan and repeated rehashing of the same 

rejected legal arguments have extended this litigation unnecessarily; the District 

Court has not. 

And in fact the April Order has had exactly the effect the District Court 

intended.  The State finally is transferring critically ill class members to necessary 

inpatient psychiatric hospitalization on time.  This Court should defer to the 

District Court’s careful and legally appropriate handling of the remedial stage of 

this case, which for at least five years has applied the same well-settled legal 

standards the State now wishes to challenge, after failing to do so at the time they 

were announced.  Doing otherwise encourages endless relitigation and waste of 
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judicial resources, and impedes the ability of the parties and District Court to 

return to their work of finally resolving this case, relying on settled expectations. 

III. THE MHCB TIMEFRAMES ARE NOT PART OF THIS APPEAL. 

Plaintiffs agree that the appeal from the District Court’s October 10, 2017 

order, No. 17-17328, is the proper vehicle to address the State’s challenge 

regarding timely transfers to MHCBs. 

CONCLUSION 

Plaintiffs respectfully ask this Court to dismiss this unripe appeal for lack of 

jurisdiction.  In the alternative, Plaintiffs ask this Court to affirm the District 

Court’s order on the merits, requiring the State to adhere to its well-established and 

self-imposed standards to ensure it provides constitutionally adequate care to the 

most mentally ill patients in its custody, and bringing this litigation that much 

closer to its end. 

DATED:  May 23, 2018 ROSEN BIEN GALVAN & GRUNFELD LLP 
 
 By: /s/ Lisa Ells 
 Lisa Ells 

 Attorneys for Plaintiffs–Appellees 
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