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 UNITED STATES DISTRICT COURT FOR THE  
NORTHERN DISTRICT OF TEXAS 

 DALLAS DIVISION  
 
ASARCO LLC,        § 
          § 
   Plaintiff,      § 
 vs.         § Case No: 
          § 
UNITED STEEL, PAPER AND FORESTRY, RUBBER,   § 
MANUFACTURING, ENERGY, ALLIED INDUSTRIAL AND  § 
SERVICE WORKERS INTERNATIONAL UNION, AFL-CIO, CLC;§ 
INTERNATIONAL BROTHERHOOD OF ELECTRICAL   § 
WORKERS, LOCALS 518, 570, AND 602; INTERNATIONAL  § 
ASSOCIATION OF MACHINISTS AND AEROSPACE WORKERS, § 
LOCAL 2181; INTERNATIONAL BROTHERHOOD OF   § 
BOILERMAKERS, IRON SHIPBUILDERS, BLACKSMITH,   § 
FORGERS AND HELPERS, LOCAL 627; INTERNATIONAL  § 
BROTHERHOOD OF TEAMSTERS, CHAUFFEURS,    § 
WAREHOUSEMEN, AND HELPERS OF AMERICA, LOCAL 104;  § 
INTERNATIONAL UNION OF OPERATING ENGINEERS,   § 
LOCAL 428; MILLWRIGHTS, LOCAL 1914; UNITED   § 
ASSOCIATION OF JOURNEYMEN AND APPRENTICES OF THE § 
PLUMBING AND PIPEFITTING INDUSTRY OF THE UNITED  § 
STATES AND CANADA, LOCAL 741; and BRENDA FRAZIER;  § 
          § 
   Defendants.      § 
 

CLASS ACTION COMPLAINT FOR DECLARATORY JUDGMENT 
 

Plaintiff ASARCO LLC, (“ASARCO”) by its attorneys, Davis & Campbell L.L.C. and 

McCathern PLLC, submits the following Class Action Complaint for Declaratory Judgment 

against Defendants United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied 

Industrial and Service Workers International Union, AFL-CIO/CLC (“USW”); the International 

Brotherhood of Electrical Workers (“IBEW”), Locals 518, 570 and 602; the International 

Association of Machinists and Aerospace Workers, Local 2181; International Brotherhood of 

Boilermakers, Iron Shipbuilders, Blacksmith, Forgers and Helpers, Local 627; International 

Brotherhood of Teamsters, Chauffeurs, Warehousemen, and Helpers of America, Local 104; 
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International Union of Operating Engineers, Local 428; Millwrights, Local 1914; United 

Association of Journeymen and Apprentices of the Plumbing and Pipefitting Industry of the United 

States and Canada, Local 741 (collectively referred to in this lawsuit as the “Unions”); and Brenda 

Frazier individually and as representative of a Defendant Class of Retirees: 

INTRODUCTION 

1.  ASARCO seeks declaratory relief pursuant to the Declaratory Judgment Act, 28 

U.S.C. §§ 2201-2202.  ASARCO requests a declaration from this Court that it has the right to 

modify, up to and including terminating, medical and prescription drug benefits provided to certain 

retired employees, who retired on or after January 1, 2007, under the terms of the January 1, 2007 

Basic Labor Agreement between ASARCO and the Unions (referred to as the “2007 BLA”), 

pursuant to the legal standards articulated in M&G Polymers, USA, LLC v. Tackett, ___ U.S. ___, 

135 S.Ct. 926 (2015) and CNH Industrial, N.V. v. Reese, ___ U.S. ___, 2018 WL 942419 (U.S. 

Feb. 20, 2018). 

2.  This Court has jurisdiction pursuant to 28 U.S.C. § 1331, which provides for 

jurisdiction over claims arising under federal law.   

3.   This Court has jurisdiction under Section 301 of the Labor Management Relations 

Act (“LMRA”), 29 U.S.C. § 185(a), which provides for jurisdiction in federal court for actions 

involving the construction of, violation of, and/or enforcement of contracts between an employer 

and a labor organization representing employers in industries affecting commerce.  ASARCO is 

an employer in an industry affecting commerce, as the term is defined in the LMRA.  The Unions 

are labor organizations representing employees in an industry affecting commerce, as the term is 

defined in the LMRA.  29 U.S.C. §§ 142, 152. 

4. This Court has jurisdiction under Section 502(e) of the Employee Retirement 
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Income Security Act of 1974 (“ERISA”), which provides for jurisdiction over civil actions brought 

by a fiduciary of an employee welfare benefit plan.  ASARCO provides medical benefits to certain 

retired employees and/or their dependents/spouses pursuant to an “employee welfare benefit plan” 

as that term is defined in ERISA, 29 U.S.C. §§ 1002(1), 1003(a).  ASARCO is a plan sponsor of 

an employee welfare benefit plan as that term is defined in ERISA, 29 U.S.C. § 1002(16)(B)(i), 

and an “administrator” as that term is defined in ERISA, 29 U.S.C. § 1002(16)(A)(i).  ASARCO 

is a named fiduciary as defined in 29 U.S.C. § 1102(a).  ASARCO seeks to enforce the terms of 

ERISA welfare benefit plans pursuant to 29 U.S.C. § 1132(a)(3), and this Court has jurisdiction 

under 29 U.S.C. § 1132(e). 

5.  Venue is proper in this District pursuant to 29 U.S.C. § 185(a) because agents or 

officials of the Unions are engaging in representing or acting for employee members in this 

District, both for ASARCO and for other employers.  Venue is also proper in this District pursuant 

to 28 U.S.C. § 1391(b) because some of the Defendants, including Brenda Frazier, and IBEW 

Local 602, reside or may be found in this District. 29 U.S.C. § 1132(e)(2). 

PARTIES 

 6.   Originally organized in 1899 as American Smelting and Refining Company, 

ASARCO has operated for over 115 years, first as a holding company for diverse smelting, mining 

and refining metal operations through the United States, and now as an integrated producer of 

copper and other metals. 

 7. ASARCO is a fully integrated miner, smelter and refiner of copper.  Its operations 

include large mines, solvent extraction-electrowinning facilities, smelters, refineries, and 

administrative offices in the States of Texas and Arizona.  In particular, ASARCO operates a large, 
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modern copper refinery in the Northern District of Texas at which it maintains a large workforce.  

Numerous retirees who formerly worked for ASARCO reside in the Northern District of Texas. 

 8. The Unions are labor organizations representing certain ASARCO employees, and 

the employees of various other employers, in Texas and other States including Arizona.  USW 

conducts business in and resides in the Northern District of Texas, and has two local union offices 

in Dallas, Texas.  IBEW Local 602 has its office in Amarillo, Texas and resides in the Northern 

District of Texas. 

9. Defendant Brenda Frazier is a retired hourly employee of ASARCO, who retired 

on January 31, 2009 from the Amarillo Copper Refinery.  She has been provided with medical and 

prescription drug benefits by ASARCO, first as an active employee and currently as a retiree.  She 

is a citizen and resident of Grand Prairie, Texas, in the Northern District of Texas, Dallas Division. 

THE 2007 BASIC LABOR AGREEMENT 

10. The 2007 BLA (attached as Exhibit A) had an effective date of January 1, 2007.  

(Ex. A, Art. 1.B.1. at p. 2). 

11. The 2007 BLA provided by its terms that it would terminate at the expiration of a 

sixty day period following notice of termination by any party to the agreement, but not earlier than 

June 30, 2010. (Ex. A, Art. 1.B.2. at p. 2).   

12. On February 9, 2010, ASARCO and the Unions negotiated a memorandum of 

agreement changing the termination date of the 2007 BLA to June 30, 2011. (Ex. B, ¶1 at p. 1). 

13. On June 24, 2011, ASARCO and the Unions entered into another memorandum of 

agreement changing the termination date of the 2007 BLA to June 30, 2013.  (Ex. C, ¶3 at p. 1). 

                                                                                         
 Case 3:18-cv-02813-N   Document 1   Filed 10/23/18    Page 4 of 13   PageID 4

00203571.PDF
00203571.PDF
00203477.PDF
00203474.PDF


  
 

5 
 

14.  On June 28, 2013, ASARCO and the Unions entered an extension agreement which 

provided by its terms that the amended 2007 BLA would continue in full force and effect until the 

expiration of a fifteen (15) day period following notice of termination by any party. (Ex. D). 

15. ASARCO and the Unions both gave written notice of termination on June 5, 2015 

and the 2007 BLA terminated on June 20, 2015.  (Ex. E). 

16.  The 2007 BLA does not provide either lifetime medical benefits or lifetime 

prescription drug benefits to Retirees who retire on or after January 1, 2007.  The 2007 BLA only 

required that ASARCO maintain medical and prescription drug benefits for such Retirees subject 

to certain modifications.  (Ex. A, Art. 12.O.1).  The 2007 BLA incorporated the medical and 

prescription drug coverage provisions (excluding premiums) for Retirees who are not eligible for 

Medicare outlined in the June 30, 2002 Settlement Agreement between the Unions and ASARCO 

for active employees at Asarco’s Ray Operations and set forth in the Summary Plan Description 

of Employee Benefits Plans for Hourly Employees of Ray Unit of ASARCO effective July 1, 2002 

(the “2002 Ray SPD”, attached as Exhibit F).  (Ex. A., Art. 12.O.2(b)(1)). The 2007 BLA further 

provided the same medical and prescription drug coverage for Retirees who are eligible for 

Medicare, but that such benefits would be coordinated with Medicare and subject to the rules of 

the benefits plans in effect at the time of the Retiree’s date of retirement.  (Ex. A, Art. 12.O.2(b)(2), 

(4)). 

17. For a limited period of time after the 2007 BLA terminated on June 20, 2015, 

ASARCO voluntarily provided medical and prescription drug coverage as outlined in the 2002 

Ray SPD to Retirees who retired between the dates of June 21, 2015 and November 30, 2015 

(including any Retirees who provided the requisite retirement notice by November 30, 2015 and 

then retired within 180 days of providing notice). 

                                                                                         
 Case 3:18-cv-02813-N   Document 1   Filed 10/23/18    Page 5 of 13   PageID 5

00203478.PDF
00203551.PDF
00203571.PDF
00203626.PDF
00203571.PDF
00203571.PDF
00203571.PDF


  
 

6 
 

 

MEDICAL AND PRESCRIPTION DRUG BENEFITS FOR RETIREES  
WHO RETIRED AFTER JANUARY 1, 2007 

 
18. ASARCO currently provides medical and prescription drug benefits to a group of 

hourly retirees who retired between January 1, 2007 and November 30, 2015, and spouses, 

surviving spouses, and dependents of hourly retirees who retired on or after January 1, 2007, 

including any retirees who provided the requisite retirement notice by November 30, 2015 and 

then retired within 180 days of providing notice (collectively referred to herein as the “Retirees”).  

The number of persons in this group is at least approximately 650.  The Retirees reside throughout 

the United States, with approximately 174 residing in the Northern District of Texas.  For purposes 

of this action, the term “Retiree” does not include former ASARCO employees who retired before 

January 1, 2007, and the term does not include former ASARCO employees who retired after 

November 30, 2015 (except those Retirees who provided the requisite retirement notice by 

November 30, 2015 and then retired within 180 days as noted above), and the term does not include 

spouses, surviving spouses, or dependents of such former employees. 

19. ASARCO provides medical benefits to Retirees who retire under the retirement 

income plan for hourly-rated employees.  (Ex. F, p. 11, “Retirement” section).  The 2002 Ray SPD 

provides that medical benefits may continue for Retirees subject to the limits set forth within the 

2002 Ray SPD.  (Ex. F, p. 11, “Retirement” section).   Medical benefits provided for covered 

medical expenses are reduced by benefits available under the Medicare system.  (Ex. F, p. 11, 

“Retirement”).   

20. ASARCO currently provides prescription drug benefits to Retirees who enroll in 

the prescription drug plan.  (Ex. F, p. 37, (“Prescription Drug Plan and Coverage” “Effective Dates 

and Eligibility”)).  The terms of such benefits, including termination, are identical to the terms for 
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the medical benefit.   (Ex. F, p. 37, (“Prescription Drug Plan and Coverage” “Effective Dates and 

Eligibility”)).   

21. ASARCO specifically reserves the right to amend and terminate medical benefits 

and prescription drug benefits for Retirees. The 2002 Ray SPD contains the following reservation 

of rights:   

AMENDMENT AND TERMINATION 
 

The Company expects and intends to continue the Plans indefinitely.  However, the 
Company reserves the right to amend or terminate the Plans at any time and for any 
reason.  If the Plans are amended or terminated, you and other active and retired 
employees may not receive benefits as described in other sections of this booklet.  
You may be entitled to receive different benefits, or benefits under different 
conditions.  However, it is possible that you will lose all benefit coverage.  This 
may happen at any time even after you retire, if the Company decides to terminate 
the Plans or your coverage under the Plans.  In no event will you become entitled 
to any vested rights under these Plans. 
 

(Ex. F, p. 70 “Amendment and Termination”). 

 22. The Amendment and Termination provisions set forth above apply to welfare 

benefits, including medical and prescription drugs, set forth in Section 1 of the 2002 Ray SPD.  

Pension benefits are set forth in a separate section, Section 2, of the 2002 Ray SPD.  Pension 

benefits for Retirees have vesting provisions.  (Ex. F, p. 73, “Retirement Income Plan”, “Vesting”).  

There is no vesting language with respect to medical benefits or prescription drug benefits in 

Section 1, because Retirees have no vested right to such welfare benefits.  

ASARCO’S INTENT TO MODIFY MEDICARE-ELIGIBLE  
RETIREE MEDICAL BENEFITS 

 
 23. The terms of the medical benefits provided to Retirees are described at pages 11 to 

30 of the 2002 Ray SPD.  (Ex. F, p. 11-30).  In general terms, the ASARCO plan pays a certain 

percentage of covered expenses (the remainder being the co-pay responsibility of the Retirees), 

with payment by ASARCO increasing when Retirees reach maximum out-of-pocket expense 
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thresholds and limited to a lifetime maximum benefit, subject to deductibles and premium 

contributions that are the responsibility of Retirees.  The premium contributions are deducted from 

monthly pension payments made to Retirees. 

 24. In addition, the medical benefits provided to Retirees under the 2002 Ray SPD are 

reduced by any benefits that are available to the Retiree under Medicare (with an exception for 

benefits due to being in the first 18 months of end stage renal disease).  (Ex. F, p. 11, 14). 

 25. The terms of the prescription drug benefits are described at pages 37 and 38 of the 

2002 Ray SPD.  (Ex. F, p. 37-38).  In general terms, the ASARCO plan pays a certain percentage 

of the cost of prescription drugs with no deductible for prescriptions. 

 26.  On May 1, 2019, in order to provide Medicare-eligible Retirees with an opportunity 

to obtain medical and prescription drug benefits more tailored to their individual needs, and to 

reduce ASARCO’s costs and liability, ASARCO will change the medical and prescription drug 

benefits provided to Medicare-eligible Retirees.  As a result of the change, ASARCO will no 

longer directly provide supplemental medical and prescription drug benefits to Medicare-eligible 

Retirees through the previously described self-insured medical and prescription drug plan.  Instead, 

Medicare-eligible Retirees will be provided coverage for medical and prescription drug plans 

through Via Benefits, a private exchange package of benefits offered by Willis Towers Watson.  

Following the change, Medicare-eligible Retirees will no longer have premium payments deducted 

from their pension payments, and ASARCO will provide Medicare-eligible Retirees with $1,800 

annually through a healthcare reimbursement arrangement (“HRA”) to pay for medical and 

prescription drug benefits.  The HRA is described in a plan document entitled “ASARCO Medicare 

Eligible Retiree Medical Plan Summary Plan Description”.  (Ex. G) 

 27.  This change in medical and prescription drug benefits will lead to total out-of-
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pocket expense savings for Medicare-eligible Retirees in most all cases, compared to their total 

out-of-pocket expenses for existing medical and prescription drug benefits provided by ASARCO 

under the 2002 Ray SPD.  These savings for most out-of-pocket expenses for such Retirees will 

result because individual Medicare supplemental medical and prescription drug benefits available 

through the Via Benefits private exchange are more cost effective due to the pool of covered lives 

for such benefits numbering in the millions, compared to the much smaller number of covered 

lives in the existing ASARCO self-insured medical and prescription drug benefit plan for Retirees. 

CLASS ACTION ALLEGATIONS 

28. ASARCO brings this action pursuant to Rule 23(b)(1), (b)(2) and (b)(3) of the 

Federal Rules of Civil Procedure. 

29. In addition to the Unions, ASARCO brings this action against the following 

Defendant class of persons that will include: 

Any person: 

(a) Who was an employee-participant, a dependent of an employee-participant, or a 
spouse of an employee-participant in the ASARCO welfare benefit plans that 
provided for retiree medical and prescription drug benefits as set forth in section 1 of 
the 2002 Ray SPD, and 
 

(b) who retired between January 1, 2007 and November 30, 2015, including any Retirees 
who provided the requisite retirement notice by November 30, 2015 and then retired 
within180 days of providing the notice, or a dependent-participant or spouse-
participant of an employee who retired between January 1, 2007 and November 30, 
2015 (or provided the requisite retirement notice by November 30, 2015 and then 
retired within 180 days of providing the notice) from a union-represented position 
with ASARCO under the terms of the retirement income plan for hourly-rated 
employees. 

 
 30. The class numbers at least approximately 650 persons.  Accordingly, the 

numerosity of the class makes joinder impracticable.  In addition, the members of the class are 

residents of approximately 10 States. 
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 31. Common questions of law and fact predominate in this case.  Specifically, the 

common questions include whether ASARCO has the right, under the 2007 BLA and 

incorporated 2002 Ray SPD to modify the medical and prescription drug benefits of the Retirees. 

 32. The defenses of the Unions and the named individual Defendant are typical of 

those of the members of the Class, in that each of the Class representatives will likely argue that 

ASARCO does not have the right to modify medical and prescription drug benefits of ASARCO 

Retirees under the 2007 BLA and the incorporated 2002 Ray SPD. 

 33. The individual named Defendant Brenda Frazier is a member and representative 

of the Class. 

 34. The Unions and the individual named Defendant will fairly and adequately 

represent the interests of the proposed Class because their defenses are the same as those for the 

members of the Class. 

 35. A class action is appropriate to resolve this controversy due to the risk of 

inconsistent verdicts were cases to proceed individually. 

 36. A class action is appropriate because the interests of non-party members would be 

impeded by a decision in their absence. 

 37. The modifications to retiree medical and prescription drug benefits that ASARCO 

intends to take will be taken on grounds equally applicable to all members of the Class thus 

making appropriate final injunctive relief and declaratory relief with respect to the Class as a 

whole. 

 38. A class action is superior to other available methods for a fair and efficient 

adjudication of this controversy. 
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COUNT I 

39. An actual and immediate controversy exists between ASARCO and the Unions and 

the individual named Defendant regarding their respective rights and duties under the 2007 BLA 

and the incorporated 2002 Ray SPD.  ASARCO intends to modify the ASARCO Retirees’ medical 

and prescription drug benefits effective May 1, 2019.  ASARCO reasonably anticipates that the 

Unions and the Retirees will oppose ASARCO’s attempt to modify the benefits to Retirees and 

will take the position that the 2007 BLA prohibits modification and/or termination of such benefits 

and that ASARCO’s intended course of action would be a breach of the 2007 BLA. 

40. The 2007 BLA does not obligate ASARCO to provide medical and prescription 

drug benefits to Retirees for life without modification or termination. 

 41. The 2007 BLA provides only for ASARCO to provide medical and prescription 

drug benefits subject to modifications, including the right of ASARCO to amend and terminate 

such benefits as set forth in the 2002 Ray SPD. 

42. The 2007 BLA terminated on June 20, 2015. 

43. The 2002 Ray SPD provided for vesting rights for pension benefits for Retirees, 

but did not provide for vesting rights for medical and prescription drug benefits for Retirees.  

44. A judicial declaration is necessary and appropriate at this time so that ASARCO 

may exercise its right to modify the ASARCO Retirees’ medical and prescription drug benefits 

without concern of violating the 2007 BLA with the Unions.  A judicial determination will avoid 

irreparable harm to ASARCO by making clear its right to amend and to even terminate Retiree 

medical and prescription drug benefits in a time of dramatically increasing costs and uncertainty 

and volatility in healthcare and prescription drug markets.    
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COUNT II 

45.  An actual and immediate controversy exists between ASARCO and the Unions 

and the Retirees regarding their respective rights and duties under the 2007 BLA and the 2002 Ray 

SPD, which was incorporated into the 2007 BLA.  ASARCO intends to modify the ASARCO 

Retirees’ medical and prescription drug benefits effective May 1, 2019.  ASARCO reasonably 

anticipates that the Unions and the Retirees will oppose ASARCO’s attempt to modify the benefits 

to Retirees and will take the position that the 2007 BLA prohibits modification of such benefits 

and that ASARCO’s intended course of action would be a breach of the 2007 BLA. 

46. ASARCO intends to fully comply with its legal obligations under ERISA and will 

announce the modifications to the medical and prescription drug benefits for Retirees.  ASARCO 

has notified the Unions and purported legal counsel for the Retirees of the planned changes as 

alleged above that modify the benefits provided to Retirees. 

48. A judicial declaration is necessary and appropriate at this time under all the 

circumstances so that ASARCO may implement the amendments to the welfare benefit plans under 

which the Retirees receive medical and prescription drug benefits. A judicial determination will 

avoid irreparable harm to ASARCO by making clear its right to modify and to even terminate 

Retiree benefits in a time of dramatically increasing costs and uncertainty and volatility in 

healthcare and prescription drug markets.      

49. The Secretaries of Labor and Treasury will be served with a copy of this Complaint 

in accordance with 29 U.S.C. § 1132(h). 

 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff ASARCO LLC requests judgment as follows: 
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1. A declaration by this Court certifying a defendant class, as defined above, pursuant to 

Rule 23(b)(1), (b)(2), or (b)(3) of the Federal Rules of Civil Procedure. 

2. A declaration by this Court that ASARCO has the right, under the 2007 BLA, ERISA, 

and the terms of ASARCO’s employee welfare benefit plans as set forth in the 2002 

Ray SPD, to amend, and to even terminate, the medical and prescription drug benefits 

to ASARCO Retirees who retired between January 1, 2007 and November 30, 2015 

(including any Retirees who provided the requisite retirement notice by November 30, 

2015 and then retired within 180 days of the notice) under the terms of the retirement 

income plan for hourly-rated employees; and 

3. For such other and further relief as the Court deems proper. 

      Respectfully submitted, 
 
      
          ASARCO LLC 
  
 
 By:   s/Richard A. Russo    
 
    s/David G. Lubben    
 
 
Richard A. Russo     Jennette E. DePonte 
Illinois State Bar No. 6279733   Texas State Bar No. 00795935 
David G. Lubben     McCathern PLLC 
Illinois State Bar No. 6207729   3710 Rawlins Street, Suite 1600 
Davis & Campbell L.L.C    Dallas, TX 75219 
401 Main Street, Suite 1600    Tele:  (214) 741-2662 
Peoria, IL 61602     Fax:  (214) 741-4717 
Tele: (309) 673-1681     jdeponte@mccathernlaw.com 
Fax:  (309) 673-1690  
rarusso@dcamplaw.com     
dglubben@dcamplaw.com 
 
 
Counsel for Plaintiff ASARCO LLC 
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