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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No.

LYNDA BEIERWALTES, and
WILLIAM BEIERWALTES

Plaintiffs,
V.

L'OFFICE FEDERALE DE LA CULTURE DE LA CONFEDERATIONSUISSE, Federal
Office of Culture of the Swiss Confederation,

L’ADMINISTRATION FEDERALE DES DOUANES DE LA CONFEDRATION SUISSE,
Federal Customs Administration of the Swiss Confatiten, and

LA REPUBLIQUE ET CANTON DE GENEVE, Republic and Gan of Geneva,

Defendants.

COMPLAINT

Plaintiffs Lynda and William Beierwaltes (colleatiy “Plaintiffs” or “Beierwaltes”),

through their undersigned counsel, bring this campl(*Complaint”) for declaratory judgment

as to title, conversion, unjust enrichment andl ¢theft against defendants L’Office fédérale de

la culture de la Confédération Suisse (referreiddovidually as the “Swiss Office of Culture”);

L’Administration fédérale des douanes de la Confétittn Suisse (referred to individually as the

“Swiss Customs Administration”); and La Républiiecanton de Genéve (referred to

individually as the “Canton of Geneva'(collectively, “Defendants”) and allege as follaws

! Unofficially translated as the “Federal Office@ilture of the Swiss Confederation”; the “Federastoms
Administration of the Swiss Confederation”; and tRepublic and Canton of Geneva,” respectively.
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NATURE OF THE ACTION

1. The Beierwaltes are art enthusiasts. They Havenost of their adult lives,
acquired, managed, and sold an extremely exteasiteraluable body of fine art and
antiquities. Over the years, they have found atgteal of personal satisfaction and enjoyment
in the business of buying, displaying, and selivayks of fine art and antiquities. They have a
long history as collectors, and their home onceexkas their gallery. By the late 1990s, the
Beierwaltes’ collection was considered one ofaf, rthe finest private collections of antiquities
in the United States.

2. This case concerns 18 antiquities belongingpédBeierwaltes, which are located
in Geneva, Switzerland (the “Beierwaltes Propertyhe Beierwaltes Property is primarily of
Greek, Roman and Egyptian origin and has a faikeataralue in the aggregate of approximately
$8 million. Originally, the Beierwaltes displaydtttBeierwaltes Property at their home in
Loveland, Colorado. However, after determining that Beierwaltes Property should be sold,
the Beierwaltes consigned the Beierwaltes Properéygallery run by their exclusive art dealer
in Geneva, Switzerland.

3. The Defendants violated international law by mgfully seizing the Beierwaltes
Property at a Geneva warehouse on February 28, 20ty failing to pay the Beierwaltes just

compensation for these objects.

% The Defendants have not removed the BeierwaltgsePty from the Geneva warehouse in which it isesto
Beginning in February 2017, as explained in ddxalibw, the Defendants took concerted action putdoathe
applicable Swiss statute against the Beierwaltdstagir exclusive art dealer that has “frozen” Begerwaltes
Property. Because this action amounts to a sedfuree property, the Complaint uses the terms Zege“seize,”
“seizure,” and their derivations interchangeably.
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4. Through their communications with the Beierwsilimounsel, Defendants have
failed to assert any proper legal basis for theuseiof the Beierwaltes Property pursuant to
international or Swiss law. Both the Ministere palolu canton de Genéve (the “Geneva
Prosecutor”y which operates pursuant to authority vested byCieton of Geneva, and the
Swiss Customs Administration have asserted thattue pénal suissghe “Swiss Penal
Code”) provides the basis for seizure, but theyehailed to cite any provision under that statute
to support this assertion. The Geneva ProsecutbthenSwiss Customs Administration attempt
to avail themselves of theoi fédérale sur le transfert international destmseculturels, LTBC,
du 20 juin 2003the “LTBC”),* Switzerland’s law governing the international sfem of cultural
property, which the Swiss Office of Culture admiers, but they also have failed to cite any
provision under that statute as support.

5. No individual or foreign sovereign, and no ottierd party, has asserted any
claim of ownership whatsoever over the BeierwaResperty. Instead, Defendants simply seized
the Beierwaltes Property without valid legal bamigustification. Upon information and belief,
Defendants intend to solicit as-yet-unidentifietidiparties to whom the Beierwaltes Property
will be “repatriated.” To put it plainly, Defendatactions amount to a seizure in search of a
crime.

6. Plaintiffs respectfully seek (i) a declaratarggment that title to the Beierwaltes
Property belongs solely to the Beierwaltes, becaosedividual or foreign sovereign or any

other third party has asserted any claim of ownpra to the Beierwaltes Property, and (ii) a

3 Unofficially translated as the “Ministry of Publiffairs of the Canton of Geneva.”

* Unofficially translated as the “Federal Act on th&ernational Transfer of Cultural Property, CPTated June
20, 2003.”
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judgment in the Beierwaltes’ favor on their claiofsconversion, unjust enrichment, and civil
theft against the Defendants, who have expropridgtedeierwaltes Property for their own
political benefit and to the detriment of the Baialtes without just compensation in clear
violation of the LTBC and of the underlying 1970r@ention on the Means of Prohibiting and
Preventing the lllicit Import, Export and Transt@rOwnership of Cultural Property (the
“UNESCO Convention”y.

7. This action is ripe for judgment: there novisexan actual and justiciable

controversy between the parties that is capabjgdadial resolution.

THE PARTIES
8. Plaintiffs are citizens of the State of Colarashd residents of Larimer County.
9. Defendant Swiss Office of Culture, whose ppatioffices are located in Bern,

Switzerland, is an administrative unit of the Swgssernment’s Federal Department of Home
Affairs and an instrumentality of the Swiss goveemtn The Swiss Office of Culture is
responsible for promoting Swiss culture and praegr®witzerland’s cultural heritage. Its
mission includes advising and aiding all proseagiand seizures under Section 7, Article 18 of
the LTBC. It also includes an extensive role inithport of cultural property. Specifically, the
Office of Culture oversees and regulates the prnaesdfor the import and seizure of cultural

artifacts such as the Beierwaltes Property.

® Convention on the Means of Prohibiting and Prewerthe lllicit Import, Export and Transfer of Ownsaip of
Cultural Property, Paris, 14 November 1970. The BB Convention is the leading convention govertireg
international transfer of antiquities and othetunal property. One-hundred thirty-seven nationgehaccepted or
acceded to UNESCO and have become “State Partties®under, including the United States and Swednet|
United Nations Education, Scientific and Culturab@nization (UNESCO)States Parties: Convention on the
Means ofProhibiting and Preventing the lllicit Import, Exgand Transfer of Ownership of Cultural Property
available athttp://www.unesco.org/eri/la/convention.asp?KO=3%&language=E&order=alpha (last visited June
25, 2018).
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10. Defendant Swiss Customs Administration, whmrggcipal offices are located in
Bern, Switzerland, is an administrative unit of &erland’s Federal Department of Finance and
an instrumentality of the Swiss government. leisponsible for, among other tasks, the control
of the import and export of certain goods, borasusity, and the imposition of customs duties.
Pursuant to the LTBEthe Swiss Customs Administration acts at the tivamf, and in concert
with, the Swiss Office of Culture in matters argsunder the LTBC, including the seizure of the
Beierwaltes Property.

11. Defendant Canton of Geneva, a territorialgion in Switzerland, vests authority
in the Geneva Prosecutor to prosecute criminal@aarring within the jurisdiction of the
Canton of Geneva. Pursuant to the LTBe Canton of Geneva acts at the direction of,iand
concert with, the Swiss Office of Culture in albpecutions arising under the LTBC in the
Canton of Geneva, including the seizure of the Beaétes Property.

JURISDICTION AND VENUE

12. Subject to existing international agreememtsttich the United States is a party,
the Foreign Sovereign Immunities Act (“FSIA”) prdes an exception to the general immunity
from suit granted to foreign states under 28 U.§.C604 where an agency or instrumentality of
the foreign state, which engages in commerciavagtin the United States, seizes property held
by a United States citizen under circumstances aa¢hose presented in this case without just
compensation in violation of international law. @8.C. § 1605(a)(3). This exception to the

FSIA applies here, and thus the Defendants aremmatine from suit in this Court.

6 SeeLTBC Articles 18, 19 and 21.

" SeeL TBC Articles 17, 18, 20 and 21.
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A. Defendants are not immune from suit under 28 U.S.C. § 1605(a)(3).

13. The Court has subject-matter and personaldiation over the Defendants under
28 U.S.C. § 1330 because the Defendants are ntéernb immunity under 28 U.S.C. § 1605.

14. A foreign state and its agencies and instraiafigéies are not immune from suit
under the FSIA where “rights in property taken iolation of international law are in issue and
.. . that property or any property exchanged tmhgroperty is owned or operated by an agency
or instrumentality of the foreign state and thagraxy or instrumentality is engaged in a
commercial activity in the United States.” 28 U.S8C1605(a)(3).

15. Defendants’ seizure of the Beierwaltes Prgpeithout paying just compensation
violates international law.

16. This action concerns rights in the BeierwaResperty that were arbitrarily taken
from the Beierwaltes without just compensation paid

17. The Swiss Office of Culture is an agency strinmentality of a foreign state
within the meaning of 28 U.S.C. § 1603(b).

18. The Swiss Customs Administration is an agemagistrumentality of a foreign
state within the meaning of 28 U.S.C. § 1603(b).

19. The Canton of Geneva is an agency or instruadignof a foreign state within the
meaning of 28 U.S.C. § 1603(b).

20. Upon information and belief, The Swiss OffideCailture is engaged in
commercial activity in the United States, includihg following:

a. The Swiss Office of Culture coordinates all axdt activities of the Swiss

government, including the Swiss National Libraryltiple museums, and other cultural
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programs. The Swiss Office of Culture’s activitisslude promoting Swiss culture in the
United States for the purpose of boosting econ@mdtcultural exchange between the
United States and Switzerland.

b. The Swiss Office of Culture, through the mangiaral museums it
operates, regularly purchases art from United Statigsts and museums.

C. The Swiss Office of Culture, through the mangiaral museums it
operates, also regularly places exhibits on temgatisplay in the United States. For
example, the Swiss Office of Culture through thes®lum Oskar Reinhart am
Stadtgarten, which it operates, has profited fraimkgting artwork in United States
museums. From February to April 1994, the Museuka®©Reinhart am Stadtgarten
placed on temporary exhibition over 150 paintingd drawings at the Metropolitan
Museum of Art in New York in an exhibition entitietCaspar David Friedrich to
Ferdinand Hodler: A Romantic Tradition.” The samaéibition was on display in the Los
Angeles County Museum of Art from September 1993auary 1994. Through ticket
sales and related sale of merchandise, the Swige@f Culture profited from these
exhibitions.

d. The Swiss Office of Culture also actively propoBwiss film to
American audiences. In 2016, for example, the S@i$ise of Culture entered a film
entitled “Iraqi Odyssey” in the United States AcanyeAwards.

e. Each year, the Swiss Office of Culture awardsetary prizes to artists to
recognize cultural achievement. The Swiss Offic€wolture regularly awards these

prizes to artists residing and working in the Uai&tates. In 2017, for example, the
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Swiss Office of Culture awarded a Swiss Art Awayrd'bbias Madison, who lives and
works in New York. And in 2016, the Swiss Office@dilture awarded a Swiss Design
Award to Christophe Guberan, who lives and workBaston.

f. Through its various cultural activities in thentéd States, the Swiss

Office of Culture promotes Swiss cultural enterpsisn the United States. This

constitutes commercial activity within the meanef@8 U.S.C. § 1605(a)(3).

21. Upon information and belief, the Swiss Custdmdministration acts at the
direction of, and in concert with, the Swiss OffafeCulture in matters arising under the LTBC.

22. Upon information and belief, the Canton of Genacts at the direction of, and in
concert with, the Swiss Office of Culture in mastarising under the LTBC in the Canton of
Genevd,

23. The commercial activity of the Swiss Office(flture is attributable to the Swiss
Customs Administration and the Canton of Geneuaisymatter because, as explained below,
the Swiss Office of Culture has initiated and ogersthe seizure of the Beierwaltes Property.
The Swiss Office of Culture administers prosecuiarsing under the LTBC, which is the
alleged legal basis for seizure of the Beierwaitexperty. The Swiss Office of Culture invoked

the LTBC when it issued the complaint giving riedhe seizure of the Beierwaltes Property.

8 Concerted action between these Swiss agenciegliged by Swiss law. The LTBC mandates the intsmay
relationship between the Federal Office of Cultarethe one hand, and the Swiss Customs Admiraostaatd the
Geneva Prosecutor, on the other. Specificallyclagil7, 19, 20 and 21 of the LTBC expressly regtiie Geneva
Prosecutor and the Swiss Customs Administratiactat the direction of the Federal Office of CrétibeelL TBC,
art. 17 (“When [a body of the Federal Office of tDué] has reasonable suspicion that criminal agtisipresent
under this Act, the specialized body will file angalaint with the competent prosecution authoritjesd. art. 19
(requiring the Swiss Customs Administration to Extpantiquities upon entry to the countrig);art. 20 § 1
(requiring “competent criminal prosecution authiest to order the seizure of cultural property regd by the
Federal Office of Culturejd. art. 21 (“The competent authorities from the Cantons . . . provide all the data
required for the execution of this Act to each othewell as the appropriate oversight authorifies.
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The Swiss Customs Administration and the Canto@exfeva have effectuated the mandates of
that complaint by issuing documentation and impleting the seizure.
B. VenueisProper in the District of Colorado under 28 U.S.C. § 1391(f)(1).

24. Venue is proper in this district under 28 U.8@391(f)(1) because a substantial
part of the events giving rise to the claim occdrnere.

INTERNATIONAL LAW BACKGROUND

25. The United States is a signatory (“State Partythe UNESCO Convention. The
United States implemented the UNESCO Conventioartacting the Convention on Cultural
Property Implementation Act (“CPIA”), which becamfective on April 12, 1983.
Switzerland—and, by extension, Defendants as insnalities of the government of
Switzerland or a territorial division in Switzerr-became a State Party under the UNESCO
Convention in 1975 and implemented it by enactimgltTBC, which became effective on June
20, 2003. Defendants purport to have seized ther®altes Property with a view to repatriating
it to certain additional State Parties or otherdtiparties, which have not yet even been identified
and which have not asserted any claim to or owigeisterest in the Beierwaltes Property.
Hence, Defendants’ conduct is a clear violatiothefUNESCO Convention and the rights of the
Beierwaltes, who are the true, lawful and exclusiwaers of the Beierwaltes Property.

26. The UNESCO Convention provides that a StateylPaquesting the return of

cultural property imported after the entry intoderof the UNESCO Convention shall pay just
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compensation to an innocent purchaser or to a pevith valid title to the property. Greece,

Italy and Egypt—the countries to which the Defertdgmmesumably would seek to repatriate the
Beierwaltes Property because the Beierwaltes Ppgeof Greek, Roman, and Egyptian
origin—are each State Parties as well and similadyld be bound by the requirement to pay
the Beierwaltes just compensation for the Beier@gRroperty.

27. By seizing the Beierwaltes Property, the Garferosecutor necessarily invoked
the Swiss Penal Code as a basis for the seizuspitbeequests by the Beierwaltes’ counsel to
provide them legal support for the seizure, thegsarProsecutor failed to cite any provision
under the Swiss Penal Code justifying the seiZByats unauthorized action, the Geneva
Prosecutor has violated both Swiss and internatiana

FACTUAL ALLEGATIONSCOMMONTOALL COUNTS

A. The Beierwaltes Property and Related Proceedings

28. The Beierwaltes are a married couple who, dine€1990s, have been involved in
the curation, display, publication and sale of mable collection of antiquities. Most of these
antiquities originated from ancient Greek, Romaah Bgyptian civilizations within their cultural
ambit.

29. By the early 2000s, the Beierwaltes suffereelarsal of fortune and decided to
liquidate their antiquities collection to satishetclaims of creditors. To that end, they developed
a relationship with the premier international dealehigh-value antiquities, Phoenix Ancient

Art S.A. (“Phoenix”), with galleries located in Geva, Switzerland and a gallery in New York

® UNESCO Convention, Article 7(b)(iiBee infran.17, and accompanying text, regarding the remerg to pay
just compensation under the bilateral agreemertésemhpursuant to the LTBC between Switzerlandeauth of
Italy, Egypt and Greece.

10
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City owned and managed by Electrum, an affiliatetityacting as the exclusive agent for
Phoenix (“Electrum?).

30. In June 2006, the Beierwaltes entered intBxatusive Dealer Agreement with
Phoenix (the “Exclusive Dealer Agreement”), gragti?hoenix the exclusive right to sell their
antiquities collection. The Exclusive Dealer Agresmlists the Beierwaltes’ inventory of
antiquities and includes the Beierwaltes Property.

31. One of the Beierwaltes creditors is Bill RtiRan, a resident of the State of
Colorado. In April 2013, Mr. Putman obtained a joemt against the Beierwaltes of
approximately $5 million. To satisfy this judgmetite Beierwaltes faced the prospect of a fire-
sale liquidation of their assets, including theitiquities. To avert this result and preserve the
value of their assets for the benefit of them drairtcreditors, on May 21, 2013, the Beierwaltes
filed a voluntary bankruptcy petition under Chaptérof the United States Bankruptcy Code in
the United States Bankruptcy Court for the DistofcColorado. On April 7, 2014, the
Beierwaltes filed a Disclosure Statement for PlaBReorganization (the “Plan™f’

32. The Plan listed the Beierwaltes’ collectioraafiquities as the couple’s most
valuable asset. The Bankruptcy Court appointed Fika@es the bankruptcy estate’s designated
antiquities dealer to sell the Beierwaltes’ coliectfor the benefit of the estate’s creditors, and
the Bankruptcy Court confirmed the Exclusive De#lgreement for this purpose. Pursuant to
the Plan and the Exclusive Dealer Agreement, theridaltes consigned their antiquities

collection to Phoenix for sale.

10 seePlan of Reorganization, dated April 7, 2014, Qdee13-18655-SBB, U.S. Bankruptcy Court, D. Coldkt.
Nos. 185 & 186.

11
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33. The bankruptcy proceeding ultimately settlad, Chapter 11 petition was
dismissed, and the liens of the secured crediters watisfied. Phoenix was able to sell some,
but not all, of the Beierwaltes’ antiquities andhgrate proceeds for the benefit of the
Beierwaltes’ creditors. The remaining unsold 18otg now constitute the Beierwaltes Property
and were in Phoenix’s possession in Geneva atrtieedf their seizure by the Geneva
Prosecutor and the Swiss Customs Administration.

34. Mr. Putman, however, was unable to benefiyfisthm the settlement of the
bankruptcy proceeding. Following the settlemerd,Bleierwaltes still owed Mr. Putman
approximately $3.67 million. At this time, approxabely $1.8 million of his judgment remains
unsatisfied. Prior to Defendants’ unlawful actiothee Beierwaltes were still engaged with
Phoenix pursuant to the Exclusive Dealer Agreertestll the Beierwaltes Property, whose
proceeds would be used to satisfy Mr. Putman’siuelgg. Defendants’ unlawful seizure of the
Beierwaltes Property, however, has thwarted thersfby Phoenix and the Beierwaltes to make
a citizen of this state financially whole.

B. The Unlawful Seizure of the Beierwaltes Property

35. On January 17, 2017, the Swiss Office of Calfuresented the Swiss Customs

Administration with a complaint identifying seventiguities, none of which belongs to the

Beierwaltes, whose provenarte allegedly in question. Certain parties had hewder

™ |n the art world, the term “provenance” is comnyamhderstood to mean an art work’s history of owhéy or
chain of title.SeeProvenance, Oxford English Dictionary (3d ed. 200The history of the ownership of a work of
art or an antique, used as a guide to authentcigality; a documented record of this.”). Thertéprovenience”

is commonly understood to mean an object’s counftorigin or archeological place of discovery antf spot.”
SeeProvenience, Oxford English Dictionary (3d ed. 2000rigin, derivation.”). Like other art work, buinlike
other asset classes such as real estate or ssguh# ownership and transfer of antiquities hicsaily never has
been recorded in any title registries or transfdgers. Thus, as with other movable personal prgée

12
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investigation by the Geneva Prosecutor in conneatith the purchase, possession and
concealment of archaeological objects suspectédwhg been acquired, transported and
possessed contrary to Swiss law. The objects weredsin Geneva in a warehouse, which
Phoenix partly controlled.

36. On February 24, 2017, the Geneva Prosecutgedsan Ordonnance de
Perquisition et de Séquestre—a search warranize geese object€. The Ordonnance refers to
the complaint—the “denunciation de I'Office fededal la Culture’—given by the Swiss Office
of Culture to the Swiss Customs Administration anuhry 17, 2017. Four days later, on
February 28, 2017 the Swiss Customs Administraismed a Mandat de perquisition, its own
seizure order, and seized 111 objects from the @ewarehousé&® The Beierwaltes Property is
among the 111 objects that were seized.

37. The Beierwaltes Property includes the followlr@antiquities:

a. A bronze figure of an attacking lion of Greelgm;
b. A marble head of a man of Greek origin;

C. A large terracotta standing figure of Greelkyiori

d. A composite seated divinity of Mesopotamiamiori

determination of the provenience and provenansedi as antiquities is often uncertain, imprecis a
unknowable. The LTBC acknowledges this reality.idet 16 of the LTBC imposes a duty of diligence“parsons
active in the art trade and auctioning.” Among otthéngs, Section (c) of the second sentence atleri6 requires
such persons to “maintain written records on tlguesition of cultural property by specifically reciing the origin
of the cultural propertyto the extent known. . .” It is unclear whether persons subjecdhtticle 16 include both art
dealers and consignors; it is similarly unclear tivkethe Beierwaltes are currently subject to Aetit6 given the
reduced scope of their remaining holdings of antiiegiand their status as passive sellers. Whaéas, however, is
that both the Beierwaltes and Phoenix have safisfileelements of the duty of diligence under Adit6 of the
LTBC with respect to the Beierwaltes PropeBgeinfra n.14 and accompanying text.

12 SeeGeneva Prosecutor search warrant, dated Febrdagp27, annexed hereto as “Exhibit A.”

13 SeeSwiss Customs Administration seizure order, exatiebruary 28, 2017, annexed hereto as “Exhibit B.

13
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e. A complete mosaic floor from a villa of Romagm;
f. A bronze Pegasus protome of Greek origin;

g. A terracotta pair of protomes of Greek origin;

h. A fine serpentine bust of Maat of Egyptian orjg

I A bronze figure of Osiris of Egyptian origin;
J- A large alabaster jar of Mesopotamian origin;
K. A bronze ram protome of Greek origin;

l. A marble head of a ram of Greek origin;

m. A bronze figure of a reclining goat of Greelgor;

n. An outstretched hare of Greek origin;

0. A faience figure on a lion throne of Greek orjg

p. An Apulian flask in the shape of a monkey fat&reek origin;
g. A vase in the shape of a phallus of Greek origi

r. An lonian phallus of Greek origin;

38.  Although the complaint of the Swiss Officeflture issued for execution to the
Swiss Customs Administration refers to seven objadtose provenance is in question as the
basis for the seizure, none of the items constifjutine Beierwaltes Property is identified as
being among those seven objects. Notwithstandiagdimplete absence of any specific
information linking the Beierwaltes Property to @wiss customs violation or other offense, the
Swiss Customs Administration’s seizure order unaagally states that the seizure is being
executed for the purpose of restitution, configzatind satisfaction of any claims. Shockingly,

Defendants propose to expropriate the Beierwaltepd?ty and deliver it to one or more yet-to-

14
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be-determined foreign countries, even without dmgllenge to the provenance of any of the
objects included in the Beierwaltes Property or determination as to the provenience of the
objects. In other words, Defendants are bartehegBeierwaltes Property for their own political
gain.

39. By letter dated May 7, 2018 to the Genevaétat®r, New York counsel for the
Beierwaltes demanded the immediate release of ¢en\Baltes Property (the “May 7th Letter”).
In support of the Beierwaltes’ position that thesee was made illegally, counsel explained that
the Beierwaltes Property had been purchased fradidg, well-known international art dealers
in New York and London, as well as from prominaniernational auction houses. In each case,
the Beierwaltes wereona fidepurchasers for value with no notice of any advetaens by any
third party, including those of any country of anigThe Beierwaltes purchased each object in
reliance on express or implied representations fiegpatable dealers and auction houses in the
absence of any thefts reported to publicly avadaldtabases of stolen art, such as the Art Loss
Register. In purchases from dealers in the UnitateS, the Beierwaltes also relied on statutory
warranties of title and merchantability under thafoarm Commercial Code (“UCC”). In
purchases at public auction, the Beierwaltes radeevarranties of title and “authorship” from

the auction hous¥.

14 Seel etter, dated May 7, 2018, from Pearlstein McQuglo & Lederman LLP to Claudio Mascotto, Procureur,
Pouvoir judiciare, Ministére public, annexed her@sd'Exhibit C.” The first sentence of LTBC Articlé provides
that “persons active in the art trade and auctighdaan transfer cultural property only when theasferor “may
assume under the circumstances, that the culttopépty was not stolen, illegally excavated ocitly imported.”
Upon information and belief, neither Phoenix nar Beierwaltes have ever had any “red flags” ofjdléy with
respect to the Beierwaltes Property and each halktahes satisfied the requirements of LTBC Adid6 with
respect to the Beierwaltes Property.

15
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40. Counsel further explained to the Geneva Puisethat Phoenix, which has
partial control over the warehouse from which tleeByaltes Property was seized, had been
contracted as the Beierwaltes’ exclusive art ddalassist the Beierwaltes in marketing and
selling their art collection to raise funds for fheyment to creditors. By seizing the Beierwaltes
Property, the Geneva Prosecutor has prevented Rhfoam marketing and selling the
Beierwaltes Property, thwarting the ability of BBeierwaltes to pay Mr. Putman, their Colorado-
based judgment creditor. Counsel requested thabé&meva Prosecutor set forth the legal basis
for his actions.

41. By letter dated May 11, 2018, the Geneva Rudse responded to counsel's May
7th Letter (the “May 11th Letter’> Without presenting any supporting evidence dngiany
applicable provision under the Swiss Penal Code(Xaneva Prosecutor stated that the
Beierwaltes Property is suspected of being in woteof the LTBC. The Geneva Prosecutor
further stated that he seeks to depose the Betesvial Geneva. Once again, however, he
provided no basis under either Swiss or internalitaw for the questioning of a United States
citizen in the absence of any formal legal procegslpending before any court or tribunal.

42. By letter dated June 6, 2018, counsel respotaldek Geneva Prosecutor’'s May
11th Letter (the “June 6th Letter§.Counsel indicated that the Geneva Prosecutodfaile
provide any legal basis for his actions and madg vague, unsupported allegations of

suspected violations of the LTBC. Counsel furtheted that it appears that the Beierwaltes

15 Seel etter, dated May 11, 2018, from Claudio Mascdamcureur, Pouvoir judiciare, Ministére public, to
Pearlstein McCullough & Lederman LLP, annexed fweeast “Exhibit D.”

16 Seel etter, dated June 6, 2018, from Pearlstein Mc@glo& Lederman LLP to Claudio Mascotto, Procureur,
Pouvoir judiciare, Ministére public, annexed herasd'Exhibit E.”

16
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Property is being held for an indeterminate peraidhe end of which the objects will be
repatriated to some arbitrarily selected counwiesrigin at the discretion of the Geneva
Prosecutot’ Finally, counsel reiterated its demand that theésa Prosecutor immediately and
unconditionally release the Beierwaltes Property that the failure to do so would prompt the

filing of the instant action.

7 Article 9 of the LTBC provides for “Repatriationiaims based on Agreements.” Pursuant to the LBTC,
Switzerland has entered into bilateral agreemeittsitaly (effective April 27, 2008); Egypt (effeee February 20,
2011); and Greece (effective April 13, 2013¢e Bilateral Agreements to the LT, B@deral Office of Culture,
availableat https://www.bak.admin.ch/bak/en/home/cultural-tegyé/transfer-of-cultural-property/bilateral-
agreements.html (last visited July 24, 2018).

These agreements respectively provide, among ththeys, for restitution of antiquities illegally exvated from
Italy, Egypt and Greece. These are the three degrity which Switzerland would presumably retura th
Beierwaltes Property. Article 9 imposes substamtigitlles on a country demanding restitution. Amotiger things,
the claimant must show that the cultural propestgfi“significant importance to its cultural heg&l and was
imported illicitly (of which there is no indicatidmere); the claimant must carry the costs of régtéin; claims are
subject to a one-year statute of limitations atfterclaimant gains knowledge of where and with witloenproperty
is located, subject to a maximum of 30 years dftagal export; and good-faith purchasers requtceceturn
property have a claim for compensation at the wfrepatriation, with the owner retaining the pnageintil
payment. Each of the bilateral agreements genawrdlcts these hurdlesdeltalian agreement Article IV(3) and
V(2); Egyptian agreement Article 4(5) and 6; Gragkeement Article IV(2) and V(2)). Each of the telal
agreements also provides that the claimant musodstmate that the object was illicitly importedarwitzerland
after the effective date of such agreemsatltalian agreement Article 1V(1)(b); Egyptian agmeent Article 4(4);
Greek agreement Article IV(1)(b)).

Upon information and belief, the Beierwaltes expdrthree of the 18 objects included in the BeiamgalProperty
from Colorado directly to Phoenix in August and @er 2006, prior to the effective date of any & Hilateral
agreements. Upon information and belief, the Beadteg exported the remaining 15 objects includetién
Beierwaltes Property from Colorado to Electrum iemNYork on various dates between June 2006 anc@épr
2011, and Electrum exported these objects on v&udates after receipt to Phoenix in Geneva. Angatbj
imported to Switzerland prior to the effective dateéhe applicable bilateral agreement are exenopt fa claim
thereunder. Under the circumstances, it is hasgéohow Italy, Greece or Egypt could make a suftdedaim
under LTBC Article 9 or their respective bilateagireements for the return of any of the Beierwdheperty. Even
if they managed to overcome the hurdles imposefirbgle 9 and the bilateral agreements, it is ctbart the
Beierwaltes are good-faith purchasers who wouldriigled to retain their property pending paymenthe
claimant.See Bilateral Agreements to the LT B@deral Office of Culturgvailableat https://www.bak.admin.ch/
bak/en/home/cultural-heritage/transfer-of-cultypadperty/bilateral-agreements.html (last visitety 24, 2018).
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43. By letter dated June 12, 2018, the GeneveaePubsr responded to counsel’'s June
6th Letter:® The Geneva Prosecutor explained that the Beiegw/&toperty was seized while in
possession of a third party and that the Beierwat®uld reach out to this third party to
intercede on their behalf. The Geneva Prosecut@wed his demand for the production of any
documents pertaining to the Beierwaltes Propentiy then would his office undertake further
review as to the continued detention of the BeidtegaProperty. The Geneva Prosecutor
reiterated that this matter is subject to Swissicral procedure law, though he omitted any
references to such law specifically justifying #ezure and freezing of the Beierwaltes
Property.

44, To date, the Beierwaltes Property has not beleased and remains in the
exclusive possession of the Defendants. As a rekelBeierwaltes and their Colorado-based
judgment creditor have been deprived of the usesaj@yment, and proceeds, of the Beierwaltes
Property. This ongoing illegal and arbitrary deption has caused the Beierwaltes and their
Colorado-based judgment creditor substantial maopnétgaury.

COUNT |
Declaratory Judgment asto Title

45. Plaintiffs repeat, reiterate and reallege eaxchevery allegation set forth in

Paragraphs “1” through “44” of this Complaint withe same force and effect as if herein set

forth in full.

18 Seel etter, dated June 12, 2018, from Claudio Masg@ttocureur, Pouvoir judiciare, Ministére publiz, t
Pearlstein McCullough & Lederman LLP, annexed feeest “Exhibit F.”
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46. The Beierwaltes purchased all objects thastdoe the Beierwaltes Property
from leading, well-known international art dealerdNew York and London, as well as from
prominent international auction houses.

47. The Beierwaltes atmna fidepurchasers for value of the Beierwaltes Property
with no notice of any adverse claims by any thiadty including those of any country of origin
or State Party.

48. The Beierwaltes purchased all objects thastttoe the Beierwaltes Property in
reliance on express or implied representations fiepatable dealers and auction houses and in
reliance on the absence of any thefts reportedlbtigly available databases of stolen art, such
as the Art Loss Register.

49. In purchases from dealers in the United Stltésose objects that constitute, in
part, the Beierwaltes Property, the Beierwaltes addied on statutory warranties of title and
merchantability under the UCC.

50. In purchases at public auction of those objdwt constitute, in part, the
Beierwaltes Property, the Beierwaltes relied onramties of title and “authorship” from the
auction house.

51. No individual, foreign sovereign, State Pantyany other third party has asserted
any claim to, ownership interest in or rights te Beierwaltes Property pursuant to UNESCO or
otherwise, based on a violation of its own or atieo law.

52. Switzerland has no claim to, ownership inteiresr rights to the Beierwaltes

Property pursuant to UNESCO or the LTBC.
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53. No individual, foreign sovereign, State Paotyany other third party has
presented any evidence disputing the provenantteedeierwaltes Property.

54. Defendants have failed to offer any factudegal support justifying the seizure,
retention and prospective repatriation to soureet@es of the Beierwaltes Property.

55. The Beierwaltes are the true, lawful and estekiowners of the Beierwaltes
Property.

56. To the extent that any party, including the Swbffice of Culture, the Swiss
Customs Administration, and the Canton of Genelaanes any interest in the Beierwaltes
Property, such claim is without foundation or rigimid is void as a matter of law.

57. The Beierwaltes request that the Court entéraler declaring the Beierwaltes to
be the true, lawful, and exclusive owners of theeBealtes Property and requiring the
Defendants to relinquish possession of the Bei¢esd&roperty and immediately return the
Beierwaltes Property to the Beierwaltes’ exclusiviedealer, Phoenix, for purposes of
unrestricted marketing and sale (including imporand export from Switzerland).

COUNT 11
Conversion

58. Plaintiffs repeat, reiterate and reallege eaxhevery allegation set forth in
Paragraphs “1” through “57” of this Complaint witle same force and effect as if herein set
forth in full.

59.  The Beierwaltes at®na fidepurchasers for value of the Beierwaltes Property.

60. The Beierwaltes are the true, lawful and exetuswners of the Beierwaltes

Property.
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61. No individual, foreign sovereign, State Paotyany other third party has asserted
any claim to, ownership interest in or rights te Beierwaltes Property.

62. Switzerland has no claim to, ownership inteirestr rights to the Beierwaltes
Property.

63. By seizing and freezing the Beierwaltes Prgp&efendants have deprived the
Beierwaltes of their right and ability to marketasell, through Phoenix as their exclusive art
dealer, the Beierwaltes Property, whose proceeadgtanded for the benefit of the Beierwaltes’
judgment creditor in the United States, specificaillColorado.

64. By seizing the Beierwaltes Property, Defendaatse exercised dominion and
control over the Beierwaltes Property, includingexpropriating it for their own use and
political purpose, namely the prospective repatmabf the Beierwaltes Property to as yet
undetermined and unidentified source countriesedémants’ sole discretion.

65. Defendants’ actions constitutéefactoforfeiture of the Beierwaltes Property
without due process and in violation of internasiblaw.

66. Defendants’ exercise of dominion and contr@rdie Beierwaltes Property was
unauthorized.

67. The Beierwaltes, through their counsel, demdnde return of the Beierwaltes
Property.

68. Defendants refused to return the Beierwaltepétty.

69.  The Beierwaltes are entitled to damages reptiegethe full amount of the

aggregate fair-market value of the Beierwaltes eryp
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70. Consequently, the Beierwaltes have been damaghd amount of at least $8
million, together with statutory interest.

COUNT 11
Unjust Enrichment

71. Plaintiffs repeat, reiterate and reallege eaxchevery allegation set forth in
Paragraphs “1” through “70” of this Complaint withe same force and effect as if herein set
forth in full.

72.  The Beierwaltes are the true, lawful and estckiowners of the Beierwaltes
Property.

73. No individual, foreign sovereign, State Paotyany other third party has asserted
any claim to, ownership interest in or rights te Beierwaltes Property.

74. Switzerland has no claim to, ownership inteiresr rights to the Beierwaltes
Property.

75. By seizing the Beierwaltes Property, Defenglduatve received a benefit,
including having expropriated the Beierwaltes Propr their own use and political or other
purpose, namely the prospective repatriation tacgocountries of the Beierwaltes Property.
Defendants are bartering the Beierwaltes Propertyhieir own political gain.

76. By expropriating the Beierwaltes Propertytfogir own use and political purpose,
Defendants have been unjustly enriched, at therBalies’ expense, by continuing to possess
property to which they have no claim, interestight.

77. Defendants’ actions constitutee@factoforfeiture of the Beierwaltes Property

without due process and in violation of internasiblaw.
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78. Equity and good conscience demand that therdahts pay damages to the
Beierwaltes because Defendants’ unlawful seizirdy@onspective repatriation of the
Beierwaltes Property make it unjust for Defenddatsetain the benefit of their actions without
just and commensurate compensation to the Beiersvalt

79. The Beierwaltes are entitled to damages repteg) the full amount of the
aggregate fair-market value of the Beierwaltes ewyp

80. Consequently, the Beierwaltes have been dainegthe amount of at least $8
million, together with statutory interest.

COUNT IV
Civil Theft

81. Plaintiffs repeat, reiterate and reallege eaxchevery allegation set forth in
Paragraphs “1” through “80” of this Complaint witle same force and effect as if herein set
forth in full.

82.  The Beierwaltes are the true, lawful and estckiowners of the Beierwaltes
Property.

83. No individual, foreign sovereign, State Paotyany other third party has asserted
any claim to, ownership interest in or rights te Beierwaltes Property.

84. The Defendants have no claim to, ownershgrast in or rights to the
Beierwaltes Property. By seizing the Beierwaltesperty, Defendants have expropriated it for
their own use and political or other purpose, ngrtted prospective repatriation to undetermined

foreign countries of the Beierwaltes Property.
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85. The Defendants knowingly obtained control dierBeierwaltes Property
without authorization and in violation of interratal law.

86. The Defendants seized the Beierwaltes Propedgding to deprive permanently
the Beierwaltes of the benefit and use of the Beadtes Property, including by repatriating the
Beierwaltes Property to source countries or othied {arties.

87. Under Colorado law, the Beierwaltes are etitb recovery of three times the
amount of their actual damages.

88. The Beierwaltes have been damaged in the arodanleast $8 million.
Consequently, the Beierwaltes are entitled to recadamages in the amount of at least $24
million, together with statutory interest, attorséfees and costs.

REQUEST FOR RELIEF

WHEREFORE, Plaintiffs respectfully request thatgment be entered in favor of
Plaintiffs as follows:

(A)  On Count | of the Complaint, a declaratorygatent that the Beierwaltes are the
true, lawful and exclusive owners of the BeierwaReoperty, and that Defendants must
relinquish possession of the Beierwaltes Propeattyimmmediately return the Beierwaltes
Property to the Beierwaltes’ exclusive art ded®penix, for purposes of unrestricted marketing
and sale (including import to and export from Setitand);

(B)  On Count Il of the Complaint, damages to beedeined at trial, but in no case
less than $8 million;

(C)  On Count Il of the Complaint, damages to b&edmined at trial, but in no case

less than $8 million;
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(D)  On Count IV of the Complaint, damages to beedwrined at trial, including treble
damages, in no case less than $24 million;

(E) Interest, costs and disbursements, includ#agaonable attorneys’ fees and
disbursements, incurred in this action; and

(F) Such other and further relief as this Cousrds just and proper.

Dated: August 6, 2018

[s/ Jessica Black Livingston

Jessica Black Livingston

Andrew C. Lillie

Andrew M. Nussbaum

HOGAN LOVELLS US LLP

1601 Wewatta Street, Suite 900

Denver, CO 80202

Telephone: (303) 899-7300

Fax: (303) 899-7333

Email: jessica.livingston@hoganlovells.com
andrew.lillie@hoganlovells.com
andrew.nussbaum@hoganlovells.com

Georges G. Lederman (application for admisgathcoming)

William G. Pearlstein (application for admissitamthcoming)

PEARLSTEIN MCCULLOUGH &

LEDERMAN LLP

641 Lexington Avenue, Suite 1327

New York, NY 10022

Telephone: (646) 762-2833/(646) 762-7264

Email: glederman@pmcounsel.com
wpearlstein@pmcounsel.com

Attorneys for Plaintiffs
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