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CAUSE NO. 2017-83481 
 

MARIA DEL REFUGIO AS NEXT 
FRIEND OF LAURA NANEZ 
 
 
VS. 
 
 
GARCIA AND GARCIA ENTERPRISES, 
INC. d/b/a FRANCISCO TOURS 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
 

IN THE DISTRICT COURT OF 
 
 

HARRIS COUNTY, TEXAS 
 
 
 
 

151st JUDICIAL DISTRICT  

PLAINTIFFS’ THIRD AMENDED PETITION 
AND REQUEST FOR DISCLOSURE 

 
 PLAINTIFFS, Maria Del Refugio as Next Friend of Laura Nanez, Antonio Alvarez, 

Individually and as Representative of the Estates of Pedro Alvarez and Jovita Alvarez, Deceased, 

Cruz Alvarez, Individually and as a Representative of the Estates of Perdo Alvarez and Jovita 

Alvarez, Adriana Y. Zuniga Castañeda, Individually and as Next Friend of Abdiel Zuniga, Minor 

Child and Yazline Zuniga, Minor Child, Lucio Lares de la Fuente, Martha Ortega Garcia, 

Individually and as Next Friend of Lancel Alejandro Ortega, Minor Child, Rosa Cruz Mesa, 

Manuela Cardenas Moreno, Individually and as Representative of the Estate of Jose Garcia 

Avila, Clara Quevado Rangel, Ana Maria Flores Rivera, Monica Rodriguez, Jose Saldivar, Sarait 

Samaniego (hereinafter, “Plaintiffs”), file this Third Amended Petition and Request for 

Disclosure complaining of GARCIA AND GARCIA ENTERPRISES, INC. D/B/A 

FRANCISCO TOURS, MOTOR COACH INDUSTRIES, INC., MCI SALES AND SERVICE, 

INC., and MICHELIN NORTH AMERICA, INC. and for such causes of action would 

respectfully show unto this Honorable Court as follows: 

DISCOVERY CONTROL PLAN 
 

1. Pursuant to Rules 190.1 and 190.4 of the Texas Rules of Civil Procedure, 

discovery is intended in this lawsuit to be conducted under Level 3. 
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REQUEST FOR DISCLOSURE 

2. Pursuant to Rule 194.1 of the Texas Rules of Civil Procedure, Plaintiffs hereby 

request that Defendants disclose the information and material described in Rule 194.2 within 

fifty (50) days of the service of this request.  

PARTIES 

3. Plaintiff, Maria Del Refugio as Next Friend of Laura Nanez, is an individual 

residing in Mexico.  

4. Plaintiff, Antonio Alvarez, is an individual residing in Harris County, Texas.  

Antonio Alvarez is a surviving adult child of Pedro Alvarez and Jovita Alvarez. Plaintiff brings 

this action as a beneficiary entitled to recover under the Texas Wrongful Death Statute, TEX. CIV. 

PRAC. & REM. CODE § 71.001, et seq., and the Texas Survival Statute, TEX. CIV. PRAC. & REM. 

CODE § 71.002, and all other applicable laws. 

5. Plaintiff, Cruz Alvarez, is an individual residing in Nevada. Cruz Alvarez is a 

surviving adult child of Pedro Alvarez and Jovita Alvarez. Plaintiff brings this action as a 

beneficiary entitled to recover under the Texas Wrongful Death Statute, TEX. CIV. PRAC. & REM. 

CODE § 71.001, et seq., and the Texas Survival Statute, TEX. CIV. PRAC. & REM. CODE § 71.002, 

and all other applicable laws. 

6. Plaintiff, Adriana Y. Zuniga Castañeda, Individually and as Next Friend of Abdiel 

Zuniga, Minor Child, and Yazline Zuniga, Minor Child, is an individual residing in Harris 

County, Texas.   

7. Plaintiff, Lucio Lares de la Fuenta, is an individual residing in Mexico.   

8. Plaintiff, Martha Ortega Garcia, Individually and as Next Friend of Lancel 

Alejandro Ortega, Minor Child, is an individual residing in Mexico.  
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9. Plaintiff, Rosa Cruz Mesa, is an individual residing in Mexico. 

10. Plaintiff, Manuela Cardenas Moreno, Individually and as a Representative of the 

Estate of Jose Garcia Avila, is an individual residing in Mexico. 

11. Plaintiff, Clara Quevedo Rangel, is an individual residing in Mexico. 

12. Plaintiff, Ana Maria Flores Rivera, is an individual residing in Mexico. 

13. Plaintiff, Monica Rodriguez, is an individual residing in Tennessee. 

14. Plaintiff, Jose Saldivar, is an individual residing in Harris County, Texas. 

15. Plaintiff, Sarait Samaniego, is an individual residing in Mexico.  

16. Plaintiff, Sara Flores, is a resident of Harris County, Texas. 

17. Defendant, Garcia and Garcia Enterprises, Inc. d/b/a Francisco Tours (“Francisco 

Tours”), is a corporation having its principal place of business in Houston, Texas.  Defendant has 

appearance and answered herein.  

18. Plaintiffs specifically invoke the right to institute this suit against whatever entity 

was conducting business using the assumed or common name of “Garcia and Garcia Enterprises, 

Inc. d/b/a Francisco Tours” with regard to the events described in this Petition. Plaintiffs 

expressly invoke the right under Rule 28 of the Texas Rules of Civil Procedure to have the true 

name of this party substituted at a later time upon the motion of any party or of the Court. 

19. Defendant, Motor Coach Industries, Inc. (“MCI”), is a corporation doing business 

in the State of Texas. Defendant MCI has already been served with process and has filed a 

Special Appearance.   

20. Plaintiffs specifically invoke the right to institute this suit against whatever entity 

was conducting business using the assumed or common name of “Motor Coach Industries, Inc.” 

with regard to the events described in this petition.  Plaintiffs expressly invoke their right under 
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Rule 28 of the Texas Rules of Civil Procedure to have the true name of this party substituted at a 

later time upon the motion of any party or of the Court. 

21. Defendant, MCI Sales and Service, Inc. (“MCI Sales”), is a corporation doing 

business in the State of Texas. Defendant MCI Sales has been served with process and has filed a 

Special Appearance. 

22. Plaintiffs specifically invoke the right to institute this suit against whatever entity 

was conducting business using the assumed or common name of “MCI Sales and Service, Inc.” 

with regard to the events described in this petition.  Plaintiffs expressly invoke their right under 

Rule 28 of the Texas Rules of Civil Procedure to have the true name of this party substituted at a 

later time upon the motion of any party or of the Court. 

23. Defendant Michelin North America, Inc. (“Michelin”) is a corporation that does 

business in the State of Texas. Michelin is registered to do business and is actively doing 

business in the State of Texas. It can be served via its registered agent, CT Corporation System, 

1999 Bryan Street, Suite 900, Dallas, Texas 75201. 

24. Plaintiffs specifically invoke the right to institute this suit against whatever entity 

was conducting business using the assumed or common name of “Michelin North America, 

Inc..” with regard to the events described in this petition.  Plaintiffs expressly invoke their right 

under Rule 28 of the Texas Rules of Civil Procedure to have the true name of this party 

substituted at a later time upon the motion of any party or of the Court. 

JURISDICTION & VENUE 

25. This Court has jurisdiction of the subject matter of this lawsuit and the amount in 

controversy is above the minimum jurisdictional limits of this Court. Plaintiffs are seeking 

monetary relief over $1,000,000. 
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26. Venue is proper in Harris County, Texas, pursuant to §15.002(a)(3) of the Texas 

Civil Practice and Remedies Code because Harris County is the county of Defendant Garcia and 

Garcia Enterprises, Inc. d/b/a Francisco Tours’ principal office. Because Harris County is the 

proper venue for Defendant Garcia and Garcia Enterprises, Inc. d/b/a Francisco Tours, venue is 

proper for all Defendants pursuant to §15.005 of the Texas Civil Practice and Remedies Code.  

FACTUAL BACKGROUND 

27. On October 7, 2017, an accident involving a 2004 MCI J4500 motor coach (VIN 

2M93JMPA34W062597) (“the Motor Coach”) occurred near Villa De Cos, Mexico.  

28. While travelling near Villa De Cos, Mexico, the Motor Coach’s front left 

Michelin XZA2 ENERGY 315, Size 315 X 80R 22.5, DOT # B6D7 35CX 1817 tire (“the 

Subject Tire”) suffered a catastrophic tread-belt separation event causing the vehicle to lose 

control. The Subject Tire was originally designed, manufactured, and/or marketed by Defendant 

Michelin in the United States in the 18th week of 2017. 

29. Defendant Michelin failed to use reasonable care with the design, manufacture, 

and/or marketing of the Subject Tire. The Subject Tire’s tread-belt separation was a producing 

and proximate cause of the accident where Plaintiffs sustained personal injuries and damages. 

30. The Motor Coach was owned by Defendant Francisco Tours.  The Motor Coach 

was designed, manufactured, and sold by Defendants MCI and MCI Sales (“the MCI 

Defendants”).  Plaintiffs were passengers on the Motor Coach at the time of the incident. 

31. The MCI Defendants designed, manufactured, and sold the Motor Coach without 

seatbelts, and without reasonably safe windows. 
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32. As a result of the design defects and manufacturing defects of the Motor Coach, 

Plaintiffs sustained serious injuries and damages.  The acts and omissions of Defendants were 

the direct and proximate cause of Plaintiffs’ injuries and damages. 

JURISDICTIONAL FACTS REGARDING DEFENDANT MICHELIN NORTH 
AMERICA INC. 

 
A. CONTACTS – GENERAL 

 
33. Property ownership is sufficient to demonstrate that a party has purposefully 

availed themselves of the privilege of conducting activity in the forum state.1  

34. Since January 30, 2006, Michelin has either leased or owned real property located 

at 8800 Citypark Loop, Houston, Texas 77013 (the “Citypark Property”). 

35. Upon information and belief, Michelin has owned the Citypark Property since 

2013.2 

36. Michelin has testified under oath that it uses the Citypark Property to operate a 

warehouse distribution center that serves the Texas region. Furthermore, it has previously 

testified that this distribution center is so valuable that if it suddenly lost the ability to use the 

facility it would suffer irreparable harm.3 

37. Michelin has previously availed themselves of the jurisdiction of Texas courts by 

filing suit in Harris County, Texas.4 

38. Michelin availed themselves of the jurisdiction of Texas courts in order to enforce 

their rights as lessees or owners of the Citypark Property.5 

                                                           
1 Retamco Oper., Inc. v. Republic Drilling Co., 278 S.W.3d 33, 338-39 (Tex. 2009). 
2 Harris County Appraisal District records for the tax years ranging from 2013-2018 state that Michelin is the owner. 
3 Cause No. 2009-16011, Micheline North America, Inc. v. First Industrial NFL 12 JV LLC, In the 295th Judicial 
District Court, Harris County, Texas. See Plaintiff’s Original Petition for Declaratory Judgment, Temporary 
Restraining Order and Temporary Injunction, Exhibit E, The Affidavit of William Henderson. 
4 Id. See also Cause No. 2015-69400, Michelin North America, Inc. v. Harris County Appraisal District, In the 61st 
Judicial District, Harris County, Texas; Cause No. 2011-59007, Michelin North America, Inc. v. Harris County 
Appraisal District, In the 334th Judicial District Court, Harris County, Texas. 
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39. Upon information and belief, Michelin also owns the following properties located 

in Harris County, Texas6: 

a. 1200 Barbours Cut Boulevard, La Porte, Texas 77571; 
b. 411 Brisbane Street, Houston, Texas 77061; and 
c. 5300 Highway 146, Seabrook, Texas 77586. 

 
40. Michelin is registered to do business in Texas and has a registered agent for 

service of legal process in Texas. 

41. Michelin avails itself of the protections of Texas law by holding trademarks that 

they can enforce in Texas courts. 

42. Michelin’s contacts in Texas are so extensive, continuous, and systematic, that it 

can safely be said that they are “at home” in the State of Texas. 

B. CONTACTS – STREAM OF COMMERCE AND INTERNET ACTIVITY 
 
43. To establish personal jurisdiction, there must be connection between the 

defendant’s contacts and the operative facts of the litigation.7 In a products liability suit, the 

places where a defendant sells its product is an operative fact of the litigation.8  

44. Maintaining a website that has an interactive online store that allows consumers to 

purchase products directly from an entity, and where the entity solicits information from 

consumers and potential consumers, is a sufficient contact for a court to exercise personal 

jurisdiction.9 

45. Michelin owns the website www.michelinman.com (“Michelin’s Website”). 

46. Michelin has ultimate control and authority of Michelin’s Website. 

47. Michelin manufactured the Subject Tire. 

                                                                                                                                                                                           
5 Id. 
6 HCAD records state the Michelin is the current owner of these properties. 
7 Moki Mac River Expeditions v. Drugg, 221 S.W.3d 569, 585 (Tex. 2007). 
8 Semperit Technische Produkte Gesellschaft M.B.H. v. Hennessy, 508 S.W.3d 569, 584 (Tex. App.—El Paso 2016). 
9 Experimental Aircraft Ass’n, Inc. v. Doctor, 76 S.W.3d 496, 506 (Tex. App.—Houston [14th Dist.] 2002, no pet.). 

http://www.michelinman.com/
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48. Michelin designed the Subject Tire. 

49. Michelin conducts business in Texas by soliciting Texas consumers through its 

website and directing them to locations where it can purchase Michelin tires, including the same 

model as the Subject Tire. 

50. Michelin placed the Subject Tire in the stream of commerce in the Texas market 

by virtue of advertising the model of the Subject Tire on its website which is accessible to Texas 

consumers. 

51. Texas consumers can purchase tires directly from Michelin through Michelin’s 

website. 

52. Consumers in Texas can use Michelin’s Website to locate a Michelin authorized 

tire dealer in close geographical proximity by providing Michelin with their city or postal code. 

53. According to Michelin’s Website, it authorizes over 100 tire dealers across the 

State of Texas to sell tires designed and manufactured by Michelin. 

54. Michelin uses its Website to directly solicit contact information from Texas 

consumers whereby Michelin can then send Texas consumers additional information regarding 

Michelin’s products and services. 

55. Michelin has authorized tire dealers located in Texas that sell Michelin tires to 

Texas consumers. 

56. Michelin markets their tires through Texas authorized tire dealers. 

57. Michelin delivered tires in Texas to its authorized tire dealers. 

58. Michelin knows, intends, and expects a substantial number of its tires to be used 

on highways and roadways in Texas. 
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59. Based upon paragraphs 33 through 58, this Court has personal jurisdiction over 

Michelin because they are authorized to and do conduct business in the State of Texas and have 

sufficient contacts with the State of Texas, both generally and with regards to this specific action, 

that the exercise of personal jurisdiction over them is proper.   

60. Specific personal jurisdiction is proper over Michelin (under the stream of 

commerce plus theory) because Michelin placed the Subject Tire in the stream of commerce in 

Texas.10 

61. Even if this Court did not have specific personal jurisdiction over this matter, 

general jurisdiction is proper over Michelin because Michelin’s contacts, as described above in 

paragraphs 33 through 58, with Texas are so voluminous, continuous, and systematic that 

Michelin is essentially at home in Texas.11 

JURISDICTIONAL FACTS REGARDING THE MCI DEFENDANTS 

A. CONTACTS – GENERAL 
 
62. MCI Sales and Service, Inc. operates a service center in Dallas, Texas and 

employs over twenty-five (25) people that live and work in Texas. This service center is one of 

only seven centers that the MCI Defendants operate worldwide. 

                                                           
10 Spir Star AG v. Kimich, 310 S.W.3d 868, 873 (Tex. 2010); See Goodyear Dunlop Tire Operations, S.A. v. Brown, 
131 S. Ct. 2846 (2011)(“Flow of a manufacturer's products into the forum may bolster an affiliation germane to 
specific jurisdiction); Daimler AG v. Bauman, 134 S. Ct. 746 (2014)(“International Shoe's momentous departure 
from Pennoyer's rigidly territorial focus, we have noted, unleashed a rapid expansion of tribunals' ability to hear 
claims against out-of-state defendants when … the defendant purposefully availed itself of the forum.”); Wide 
Volkswagen Corp. v. Woodson, 444 U.S. 286, 292 (1980)(“Hence if the sale of a product of a manufacturer or 
distributor … is not simply an isolated occurrence, but arises from the efforts of the manufacturer or distributor to 
serve directly or indirectly, the market for its product in other States, it is not unreasonable to subject it to suit in one 
of those States if its allegedly defective merchandise has there been the source of injury to its owner or to others.”); 
Asahi Metal Industry Co. v. Superior Court of Cal., Solano Cty., 480 U.S. 102, 112, 107 S.Ct. 1026, 94 L.Ed.2d 92 
(1987) (opinion of O'Connor, J.)(“’specific jurisdiction may lie over a foreign defendant that places a product into 
the "stream of commerce’ while also ‘… advertising in the forum State, establishing channels for providing regular 
advice to customers in the forum State, or marketing the product through a distributor who has agreed to serve as the 
sales agent in the forum State’"). 
11 See Goodyear Dunlop Tires Operations, S.A. v. Brown, 564 U.S. 915, 131 S. Ct. 2846, 2851–52, 180 L. Ed. 2d 
796 (U.S. 2011); Daimler AG v. Bauman, 134 S. Ct. 746,187 L. Ed. 2d 624 (2014). 
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63. MCI Sales and Service has availed itself of the jurisdiction of federal courts in 

Texas by filing suit in United States District Court, Northern District of Texas.12 In this suit, 

MCI Sales purports to be a corporation with a principal place of business in the State of Illinois, 

and filed a breach of contract claim against an entity with a principal place of business in the 

State of Washington. Despite the fact that it claimed its principal place of business was in 

Illinois, it felt “at home” to bring suit in a Texas forum. 

64. The MCI Defendants have answered and appeared in lawsuits filed in Texas 

courts without contesting personal jurisdiction.13 

65. The MCI Defendants have moved to transfer suits in Texas courts, asserting that 

Texas had jurisdiction over them.14 

B. CONTACTS – STREAM OF COMMERCE AND INTERNET ACTIVITY 
 
66. To establish personal jurisdiction, there must be connection between the 

defendant’s contacts and the operative facts of the litigation.15 In a products liability suit, the 

places where a defendant sells its product is an operative fact of the litigation.16 

67. Maintaining a website that has an interactive online store that allows consumers to 

purchase products directly from an entity, and where the entity solicits information from 

consumers and potential consumers, is a sufficient contact for a court to exercise personal 

jurisdiction.17 

68. The MCI Defendants manufactured the Motor Coach. 

                                                           
12 Case 3:16-cv-02175-C, MCI Sales and Service, Inc. et. al. v. Evergreen Trails, Inc. d/b/a Horizon Coach Lines. 
13 Cause No. C-341-06-A; Gloria Putney v. Motor Coach Industries, Inc. et. al., In the 92nd Judicial District Court, 
Hidalgo County, Texas; see also Cause No. C-342-06-D; Rita Kaplan, as Administrator of the Estate of Bessie 
Kaplan, Deceased v. Motor Coach Industries, Inc. et. al., In the 206th Judicial District, Hidalgo County, Texas; 
James Hinton et. al. v. Motor Coach Industries, Case No. 6:2003cv00169 Western District of Texas, Waco Division. 
14 Id. 
15 Moki Mac River Expeditions v. Drugg, 221 S.W.3d 569, 585 (Tex. 2007). 
16 Semperit Technische Produkte Gesellschaft M.B.H. v. Hennessy, 508 S.W.3d 569, 584 (Tex. App.—El Paso 
2016). 
17 Experimental Aircraft Ass’n, Inc. v. Doctor, 76 S.W.3d 496, 506 (Tex. App.—Houston [14th Dist.] 2002, no pet.). 
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69. The MCI Defendants designed the Motor Coach. 

70. The MCI Defendants own the website www.mcicoach.com (the “MCI Website”). 

71. The MCI Defendants have ultimate control and authority of the MCI Website. 

72. The MCI Website is accessible in Texas. 

73. The MCI Defendants use the MCI Website to advertise its products and services 

to Texas consumers. 

74. The MCI Defendants use the MCI Website to disseminate safety recall 

information regarding its products. 

75. The MCI Defendants placed the Motor Coach in the stream of commerce. 

76. The MCI Defendants serve the Texas motor coach market by operating the MCI 

Website which is accessible to Texas consumers, and by advertising its repair and maintenance 

services. 

77. The MCI Defendants placed the Motor Coach in the stream of commerce 

knowing that it was foreseeable that the vehicle would end up in Texas. 

78. The Motor Coach did end up in Texas. 

79. The MCI Defendants maintain a place of business in Texas that provides 

maintenance and repair services for the motor coaches they market and sell. 

80. The MCI Defendants build their buisness plan around selling motor coaches in 

Texas. 

81. Based upon paragraph 62 through paragraph 80, this Court has personal 

jurisdiction over the MCI Defendants because they are authorized to and do conduct business in 

the State of Texas and have sufficient contacts with the State of Texas, both generally and with 

regards to this specific action, that the exercise of personal jurisdiction over them is proper.   

http://www.mcicoach.com/
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82. Specific personal jurisdiction is proper over The MCI Defendants because The 

MCI Defendants placed the Motor Coach in the stream of commerce, the MCI Defendants 

specifically serve the Texas market as a marketplace for its good.18 

83. Even if this Court did not have specific personal jurisdiction over this matter, 

general jurisdiction is proper over The MCI Defendants because The MCI Defendants’ contacts, 

as described above in paragraphs 62 through 80, with Texas are so voluminous, continuous, and 

systematic that Michelin is essentially at home in Texas.19   

CAUSES OF ACTION AGAINST FRANCISCO TOURS 

A. NEGLIGENCE 
 

84. Defendant Francisco Tours committed acts of omission and commission, which 

collectively and severally constituted negligence. Defendant Francisco Tours had a duty to 

exercise ordinary care, meaning that degree of care that would be used by a company of ordinary 

prudence under the same or similar circumstances, and Defendant Francisco Tours breached that 

duty. Specifically, Defendant Francisco Tours breached their duty in one or more of the 

following ways: 

a. Failure to maintain the Motor Coach in proper working condition;  
 

                                                           
18 Spir Star AG v. Kimich, 310 S.W.3d 868, 873 (Tex. 2010); See Goodyear Dunlop Tire Operations, S.A. v. Brown, 
131 S. Ct. 2846 (2011)(“Flow of a manufacturer's products into the forum may bolster an affiliation germane to 
specific jurisdiction); Daimler AG v. Bauman, 134 S. Ct. 746 (2014)(“International Shoe's momentous departure 
from Pennoyer's rigidly territorial focus, we have noted, unleashed a rapid expansion of tribunals' ability to hear 
claims against out-of-state defendants when … the defendant purposefully availed itself of the forum.”); Wide 
Volkswagen Corp. v. Woodson, 444 U.S. 286, 292 (1980)(“Hence if the sale of a product of a manufacturer or 
distributor … is not simply an isolated occurrence, but arises from the efforts of the manufacturer or distributor to 
serve directly or indirectly, the market for its product in other States, it is not unreasonable to subject it to suit in one 
of those States if its allegedly defective merchandise has there been the source of injury to its owner or to others.”); 
Asahi Metal Industry Co. v. Superior Court of Cal., Solano Cty., 480 U.S. 102, 112, 107 S.Ct. 1026, 94 L.Ed.2d 92 
(1987) (opinion of O'Connor, J.)(“’specific jurisdiction may lie over a foreign defendant that places a product into 
the "stream of commerce’ while also ‘… advertising in the forum State, establishing channels for providing regular 
advice to customers in the forum State, or marketing the product through a distributor who has agreed to serve as the 
sales agent in the forum State’"). 
19 See Goodyear Dunlop Tires Operations, S.A. v. Brown, 564 U.S. 915, 131 S. Ct. 2846, 2851–52, 180 L. Ed. 2d 
796 (U.S. 2011); Daimler AG v. Bauman, 134 S. Ct. 746,187 L. Ed. 2d 624 (2014). 
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b. Failure to properly train and supervise employees; and 
 

c. Failure to hire competent drivers.   
 

85. These breaches, among others, constituted negligence. Such negligence was a 

proximate cause of the occurrence in question and the injuries and damages sustained by 

Plaintiffs herein. 

B. GROSS NEGLIGENCE 
 

86. Plaintiffs allege that all acts, conduct and omissions on the part of Defendant 

Francisco Tours, taken singularly or in combination, constitute gross negligence and were the 

proximate cause of Plaintiffs’ injuries and damages. Defendant’s acts and/or omissions, when 

viewed objectively from the Defendant’s standpoint at the time such acts and/or omissions 

occurred, involved an extreme degree of risk, considering the probability and magnitude of the 

potential harm to others.  Defendant Francisco Tours had actual, subjective awareness of the risk, 

but proceeded with conscious indifference to the rights, safety and welfare of Plaintiffs with an 

intentional state of mind.  Such gross negligence was a proximate cause of the occurrence, 

Plaintiffs’ injuries and damages.  Therefore, Plaintiffs are entitled to punitive and/or exemplary 

damages.  

C. RESPONDEAT SUPERIOR  

87. Plaintiffs affirmatively pleads that any alleged acts or negligence of the driver of 

the Motor Coach were committed while he was acting in the course and scope of his employment 

with, or alternatively, while he was on a mission on behalf of Defendant Francisco Tours and are 

thus imputed on to Defendant Francisco Tours under the legal theory of respondeat superior. 
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CAUSES OF ACTION AGAINST MCI AND MCI SALES 
 

A.  STRICT LIABILITY: PRODUCTS LIABILITY 

88. This is, in part, a product defect case with respect to the Motor Coach involved in 

the crash on October 7, 2017. 

89. The Motor Coach was designed, manufactured, marketed and placed into the 

stream of commerce by the MCI Defendants in a defective and unreasonably dangerous 

condition to an extent beyond which would be contemplated by an ordinary user of the Motor 

Coach. The defective and unreasonably dangerous condition of the Motor Coach was a 

producing cause of Plaintiffs’ serious injuries, thus rendering the MCI Defendants strictly liable.  

90. The Motor Coach was unreasonably dangerous as designed, manufactured, 

marketed, and sold taking into the consideration of the utility of the vehicle and the risk involved 

in its foreseeable use. 

91. The unreasonably dangerous design, manufacturing, marketing, and sale of the 

Motor Coach was a producing cause of the injuries which Plaintiffs sustained. 

92. The acts and/or omissions of the MCI Defendants include: 

a. Designing, manufacturing, marketing, and selling the Motor Coach without seat 

belts (also known as safety belts); 

b. Designing, manufacturing, marketing, and selling the Motor Coach with 

windows that: (1) failed to comply with local, state, and federal regulations; 

(2) failed to comply with industry standards; or (3) were unreasonably 

dangerous. 

93. The Motor Coach was in substantially the same condition at the time of the 

incident as when it was placed in the stream of commerce. 
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94. At the time the Motor Coach left the control of the MCI Defendants, there were 

safer alternative design(s) for the Motor Coach. 

95. The risk, danger, and severity of the injuries sustained by Plaintiffs could have 

been reduced, avoided, or prevented had the safer alternative design(s) been adopted or used. 

96. At the time of design, manufacture, marketing, or sale of the Motor Coach, 

adoption or use of safer alternative design(s) were reasonably or feasibly available to the MCI 

Defendants. 

97. The MCI Defendants did not adopt or use the safer alternatives design(s). 

98. The MCI Defendants’ failure to adopt or use a safer alternative design(s) was 

reckless, willful, wanton, heedless, and in flagrant disregard of public safety. The MCI 

Defendants’ negligence and gross negligence was a proximate cause of Plaintiffs’ injuries. As a 

result, Plaintiffs are entitled to recover actual and punitive and/or exemplary damages in an 

amount to be determined by the trier of fact.  

B. STRICT LIABILITY: MARKETING DEFECT/ FAILURE TO WARN 

99. The MCI Defendants failed to give adequate and proper warnings and instructions 

regarding the dangers of the Motor Coach which rendered the vehicle defective and 

unreasonably dangerous and was a producing cause of Plaintiffs’ injuries and damages. 

Specifically, the MCI Defendants failed to warn potential and actual users of the dangers and risk 

of the defect. The MCI Defendants’ failure to warn was a proximate cause of Plaintiffs’ injuries. 

C.  BREACH OF WARRANTIES 

100. The MCI Defendants sold the Motor Coach that was defective and/or unfit for its 

purpose. The Motor Coach supplied by the MCI Defendants was unfit for the ordinary purpose 



16 
 

for which such vehicles are used because of a defect, and this unfit condition was a proximate 

cause of the injuries sustained by Plaintiffs. 

D.  NEGLIGENCE 

101. The MCI Defendants committed acts of omission and commission, which 

collectively and severally constituted negligence. The MCI Defendants had a duty to exercise 

ordinary care, meaning that degree of care that would be used by a company of ordinary 

prudence under the same or similar circumstances, and the MCI Defendants breached that duty. 

Specifically, the MCI Defendants breached its duty in one or more of the following ways:  

a. Failing to properly design the Motor Coach;  

  b. Failing to properly manufacture the Motor Coach;  

  c. Failing to properly market the Motor Coach;  

  d. Failing to adequately test the Motor Coach. 

102. These breaches, among others, constituted negligence. Such negligence was a 

proximate cause of the occurrence in question and the injuries and damages sustained by 

Plaintiffs herein. 

E.  GROSS NEGLIGENCE  

103. Plaintiffs allege that all acts, conduct and omissions on the part of the MCI 

Defendants, taken singularly or in combination, constitute gross negligence and were the 

proximate cause of Plaintiffs’ injuries and damages. The MCI Defendants’ acts and/or omissions, 

when viewed objectively from the Defendants’ standpoint at the time such acts and/or omissions 

occurred, involved an extreme degree of risk, considering the probability and magnitude of the 

potential harm to others.  The MCI Defendants had actual, subjective awareness of the risk, but 

proceeded with conscious indifference to the rights, safety and welfare of Plaintiffs.  
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104. The MCI Defendants’ conduct was reckless and/or done with an intentional state 

of mind.  Such gross negligence was a proximate cause of the occurrence and Plaintiffs’ injuries 

and damages.  Therefore, Plaintiffs are entitled to punitive and/or exemplary damages. 

CAUSES OF ACTION AGAINST DEFENDANT MICHELIN 

A. STRICT LIABILITY 

105. This is, in part, a product defect case with respect to the Subject Tire involved in 

the crash on October 7, 2017. 

106. The Subject Tire was designed, manufactured, marketed and placed into the 

stream of commerce by Michelin in a defective and unreasonably dangerous condition to an 

extent beyond which would be contemplated by an ordinary user of the Subject Tire. The 

defective and unreasonably dangerous condition of the Subject Tire was a producing cause of 

Plaintiffs’ serious injuries, thus rendering the Michelin strictly liable.  

107. The Subject Tire was unreasonably dangerous as designed, manufactured, 

marketed, and sold taking into the consideration of the utility of the vehicle and the risk involved 

in its foreseeable use. 

108. The unreasonably dangerous design, manufacturing, marketing, and sale of the 

Subject Tire was a producing cause of the injuries which Plaintiffs sustained. 

109. The acts and/or omissions of the Michelin include: 

a. Designing, manufacturing, marketing, and selling a Subject Tire that: (1) failed 

to comply with local, state, and federal regulations; (2) failed to comply with 

industry standards; or (3) were unreasonably dangerous. 

110. The Subject Tire was in substantially the same condition at the time of the 

incident as when it was placed in the stream of commerce. 
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111. At the time the Subject Tire left the control of Michelin, there were safer 

alternative design(s) for the Subject Tire. 

112. The risk, danger, and severity of the injuries sustained by Plaintiffs could have 

been reduced, avoided, or prevented had the safer alternative design(s) been adopted or used. 

113. At the time of design, manufacture, marketing, or sale of the Subject Tire, 

adoption or use of safer alternative design(s) were reasonably or feasibly available to Michelin. 

114. Michelin did not adopt or use the safer alternatives design(s). 

115. Michelin’s failure to adopt or use a safer alternative design(s) was reckless, 

willful, wanton, heedless, and in flagrant disregard of public safety. Michelin’s negligence and 

gross negligence was a proximate cause of Plaintiffs’ injuries. As a result, Plaintiffs are entitled 

to recover actual and punitive and/or exemplary damages in an amount to be determined by the 

trier of fact.  

B. STRICT LIABILITY: MARKETING DEFECT/ FAILURE TO WARN 

116. Michelin failed to give adequate and proper warnings and instructions regarding 

the dangers of the Subject Tire which rendered the vehicle defective and unreasonably dangerous 

and was a producing cause of Plaintiffs’ injuries and damages. Specifically, Michelin failed to 

warn potential and actual users of the dangers and risk of the defect. Michelin’s failure to warn 

was a proximate cause of Plaintiffs’ injuries. 

C.  BREACH OF WARRANTIES  

117. Michelin sold the Subject Tire that was defective and/or unfit for its purpose. The 

Subject Tire supplied by the Michelin was unfit for the ordinary purpose for which such vehicles 

are used because of a defect, and this unfit condition was a proximate cause of the injuries 

sustained by Plaintiffs. 
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D.  NEGLIGENCE 

118. Michelin committed acts of omission and commission, which collectively and 

severally constituted negligence. Michelin had a duty to exercise ordinary care, meaning that 

degree of care that would be used by a company of ordinary prudence under the same or similar 

circumstances, and Michelin breached that duty. Specifically, Michelin breached its duty in one 

or more of the following ways: 

  a. Failing to properly design the Subject Tire;  

  b. Failing to properly manufacture the Subject Tire;  

  c. Failing to properly market the Subject Tire;  

  d. Failing to adequately test the Subject Tire.  

119. These breaches, among others, constituted negligence. Such negligence was a 

proximate cause of the occurrence in question and the injuries and damages sustained by 

Plaintiffs herein. 

E.  GROSS NEGLIGENCE  

120. Plaintiffs allege that all acts, conduct and omissions on the part of Michelin, taken 

singularly or in combination, constitute gross negligence and were the proximate cause of 

Plaintiffs’ injuries and damages. Michelin’s acts and/or omissions, when viewed objectively 

from the its standpoint at the time such acts and/or omissions occurred, involved an extreme 

degree of risk, considering the probability and magnitude of the potential harm to others. 

Michelin had actual, subjective awareness of the risk, but proceeded with conscious indifference 

to the rights, safety and welfare of Plaintiffs.  
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121. Michelin’s conduct was reckless and/or done with an intentional state of mind.  

Such gross negligence was a proximate cause of the occurrence and Plaintiffs’ injuries and 

damages.  Therefore, Plaintiffs are entitled to punitive and/or exemplary damages. 

TEXAS WRONGFUL DEATH AND SURVIVAL STATUTES 
 

122. Plaintiffs Antonio Alvarez and Cruz Alvarez bring this action pursuant to the 

Texas Wrongful Death Statute, TEX. CIV. PRAC. & REM. CODE ANN. § 71.001, et seq., and the 

Texas Survival Statute, TEX. CIV. PRAC. & REM. CODE ANN. § 71.021 et seq. over the death of 

Pedro Alvarez and Jovita Alvarez.  Pursuant to Section 71.021 et seq. of the Texas Civil 

Practices and Remedies Code, Plaintiffs are Representatives of the Estates of Pedro Alvarez and 

Jovita Alvarez, brings this action for the damages which survive their deaths.   

123. Plaintiffs Antonio Alvarez and Cruz Alvarez also brings this action each on their 

own behalf, for the wrongful death of their parents, Pedro Alvarez and Jovita Alvarez, pursuant 

to Sections 71.002 and 71.004 of the Texas Civil Practices and Remedies Code. 

DAMAGES 

124. As a result of Defendants’ negligence, Plaintiffs suffered injuries. Plaintiffs bring 

this action for the following damages: 

a. Past physical pain and suffering of Plaintiffs, and that which they will in 
all probability suffer in the future; 

 
b. Past mental anguish of Plaintiffs, and that which they will in all 
probability suffer in the future; 

 
c. The medical expenses that Plaintiffs have incurred in the past and will in 
al reasonable probability continue to incur in the future;  

 
d. Past and future lost earnings or loss of wage-earning capacity;  

 
e. Exemplary and/or punitive damages; and 

 
f. Any and all other damages to which Plaintiffs may be justly entitled. 
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125. Plaintiffs seek both prejudgment and post-judgment interest as allowed by law, 

for all costs of court, actual damages, compensatory damages, and all other relief, both in law 

and in equity, to which Plaintiffs may be entitled.  

PRESERVATION OF EVIDENCE 
 

126. Plaintiffs hereby request and demand that Defendants preserve and maintain all 

evidence pertaining to any claim or defense related to the incident made the basis of this lawsuit, 

or the damages resulting therefrom, including photographs; videotapes; audiotapes; recordings; 

business or medical records; bills; estimates; invoices; checks; correspondence; memoranda; 

files; facsimiles; email; voice mail; text messages; investigation; cellular telephone records; 

calendar entries; and any electronic image, data, or information related to Plaintiffs, the 

referenced incident, or any damages resulting therefrom.  Failure to maintain such items will 

constitute spoliation of the evidence. 

NOTICE OF INTENT TO USE DOCUMENTS 
 

127. Pursuant to Rule 193.7 of the Texas Rules of Civil Procedure, Plaintiffs give 

notice that they may use documents produced by all parties in response to written discovery at 

any pretrial proceeding in this case as well as at trial. 

PRAYER 

128. Plaintiffs prays that Defendants be cited in terms of law to appear and answer 

herein, that upon final trial and hearing hereof, Plaintiffs recover damages from Defendants in 

accordance with the evidence; that Plaintiffs recover costs of court herein expended; that 

Plaintiffs recover interest to which Plaintiffs are justly entitled under the law, both prejudgment 

and post-judgment; that Plaintiffs recover actual damages; that Plaintiffs are entitled to recover 
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compensatory damages; and for such other further relief, both general and special, both in law 

and in equity, to which Plaintiffs may be justly entitled. 

Respectfully submitted, 
 

ABRAHAM, WATKINS, NICHOLS, 
  SORRELS, AGOSTO & AZIZ 

 
      /s/ Muhammad S. Aziz  

_________________________ 
      MUHAMMAD S. AZIZ 
      State Bar No. 24043538 
      800 Commerce Street 
      Houston, Texas 77002 
      (713) 222-7211  
      (713) 225-0827 – Facsimile 
      maziz@awtxlaw.com 
  
      ATTORNEY FOR PLAINTIFFS 
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CERTIFICATE OF SERVICE 
 

I hereby certify that a true and correct copy of the foregoing instrument was served on all 
counsel of record on the 10th day of August, 2018 pursuant to the Texas Rules of Civil 
Procedure: 

 
Via US Mail 
Jose Francisco Garcia  
Garcia and Garcia Enterprises, Inc. d/b/a Francisco Tours  
7105 Moline Street  
Houston, Texas 77087 
Pro Se Defendant 
 
Via E-Service 
Darrell L. Barger 
Hartline Dacus Barger Dreyer LLP 
1980 Post Oak Boulevard, Suite 1800 
Houston, Texas 77056 
Attorney for Motor Coach Industries, Inc. and  
MCI Sales and Service, Inc.  
 
Via E-Service 
John C. Dacus  
Larry D. Grayson  
Hartline Dacus Barger Dreyer LLP 
8750 N. Central Expressway, Suite 1600  
Dallas, Texas 75231 
Attorney for Motor Coach Industries, Inc. and  
MCI Sales and Service, Inc.  
      
Via E-Service  
David E. Harris  
Louie J. Cook  
Sico Hoelscher Harris LLP 
802 N. Carancahua, Suite 900 
Corpus Christi, Texas 78401 
Attorneys for Intervenors   

/s/ Muhammad S. Aziz 
_________________________________ 

       Muhammad S. Aziz 
 


