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CERTIFICATE OF INTERESTED PERSONS 

Pursuant to Fed. R. App. P. 26.1 and Eleventh Circuit Rule 26.1, Appellees, 

John J. DiPaolo, and the D&R Agency, LLC, hereby list the following individuals 

and entities with any known interest in the outcome of this appeal: 

Bullard, Livingston 

Carlton Fields Jorden Burt, P.A. 

Coffey Burlington, P.L. 

Coffey, Kendall B. 

Crockett, Jeffrey B. 

Davilma, Wisler 

DiPaolo, John 

Gruhn, Clifton R. 

Hiaasen, Scott A. 

King, Justin E. 

Nygård, Inc. 

Nygård International Partnership 

Nygård, Peter J. 

Reid, Benjamine 

The D&R Agency, LLC  

Case: 17-12806     Date Filed: 11/02/2017     Page: 2 of 59 



Nygård v. DiPaolo, Case No. 17-12806-F 
 

C-2 of 2 
 

 

Ungaro, The Honorable Ursula 

CORPORATE DISCLOSURE STATEMENT 

No publicly held corporation owns more than 10% of the shares of the D&R 

Agency, Inc. 
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STATEMENT REGARDING ORAL ARGUMENT 

This appeal challenges a careful forum non conveniens decision, in which the 

district court’s application of well-settled legal principles led to a finding that the 

Bahamas was a manifestly more convenient forum for Mr. Nygård (a Canadian 

citizen and Bahamian resident) and his entities to make their claims against the 

Defendants-Appellees.  Among the key factors supporting the district court’s 

judgment are that the underlying events occurred in the Bahamas, the witnesses to 

the disputed events are almost all Bahamian, and the lead Plaintiff has already filed 

a lawsuit in the Bahamas, arising from precisely the same facts at issue in this case 

against alleged co-conspirators of the Appellees.  Given that the pertinent legal 

principles are settled, and that the balancing of case-specific factors is left to the trial 

court, Appellees suggest that oral argument in this case would not be helpful to the 

Court.   
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STATEMENT OF JURISDICTION 

This Court has jurisdiction over this cause as a final appeal of an order of 

dismissal that was timely filed.   

STATEMENT OF THE ISSUE 

Whether the district court reasonably exercised its discretion by dismissing 

Plaintiffs-Appellants’ civil RICO claims on forum non conveniens grounds where: 

(i) Plaintiffs’ claims concern allegedly perjured statements about Bahamian events, 

made by Bahamian witnesses, that were then submitted to Bahamian courts; (ii) the 

evidence and witnesses relevant to those claims are overwhelmingly located in the 

Bahamas; and (iii) the central issues raised arise from the same facts currently at 

issue before two Bahamian courts, including in an almost identical action initiated 

by the lead Plaintiff alleging conspiracy to injure through the subornation of perjury.    

STANDARD OF REVIEW 

This Court reviews dismissals based on forum non conveniens for “clear abuse 

of discretion.”  Aldana v. Del Monte Fresh Produce N.A., Inc., 578 F.3d 1283, 1288 

(11th Cir. 2009) (noting that abuse of discretion is an “extremely limited” and 

“highly deferential” standard that requires “affirm[ance] unless the Court finds that 

the district court made a clear error of judgment”) (alterations in original) (internal 

quotation marks and citations omitted). 
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STATEMENT OF THE CASE 

Plaintiffs-Appellants (a wealthy Canadian and two of his business entities) 

sued Defendants-Appellees (an investigator and investigative agency) under the civil 

provisions of the Racketeering Influenced and Corrupt Organizations Act, 18 U.S.C. 

§ 1961 et seq. (“RICO”).  The sole issue on appeal is whether the district court 

properly dismissed the Plaintiffs’ RICO suit on forum non conveniens grounds in 

favor of two lawsuits on the same subject in the Bahamas, which had been ongoing 

for a year before the filing of these claims.   

I. FACTUAL BACKGROUND  

A. Mr. Nygård’s Harassment of Environmentalists in the Bahamas 

Plaintiff-Appellant Peter Nygård (“Mr. Nygård”) is a Canadian citizen and a 

permanent resident of the Bahamas.  (DE 47 at 2 (Order on Motion to Dismiss).)  A 

designer and manufacturer of women’s fashion, Mr. Nygård owns a private estate in 

the Bahamas that he calls Nygård Cay.  (Id. at 2.)   

For years, environmentalists in the Bahamas have protested Mr. Nygård’s 

development of Nygård Cay because they believed his efforts to dredge the seabed 

surrounding his property were environmentally destructive.1  (Id. at 3; DE 37-1 at 

11-12, ¶¶ 9-12.)  The environmentalists suspected, but could not prove, that Mr. 

Nygård was retaliating with an organized campaign of harassment and intimidation 

                                           
1  A Bahamian court did so find, and held Mr. Nygård in contempt of court 

for violating an injunction against illegal dredging. (DE 37-1 at 95-107.) 
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against them.  (DE 47 at 2; DE 37-1 at 11-12, ¶¶ 9-12.)  They surmised that he 

targeted them by staging public “hate rallies” (all held within the Bahamas), 

arranging to have one of them physically assaulted, coordinating the fire-bombing 

of another’s car, and spreading false rumors that another is a member of the Ku Klux 

Klan.  (DE 47 at 3-4; DE 37-1 at 9-27.) 

To determine whether Mr. Nygård was behind the attacks and to provide 

security recommendations, the environmentalists retained Defendants-Appellees 

John DiPaolo (“DiPaolo”) and his Fort Lauderdale based firm, D&R Agency, LLC 

(“D&R”).  (Id. at 4.)  DiPaolo is a former special agent with the Federal Bureau of 

Investigation, and the co-owner of D&R.  (DE 22 ¶ 28.)  DiPaolo traveled to the 

Bahamas to investigate the environmentalists’ suspicions—and he confirmed them.  

He found that it was indeed Mr. Nygård behind the “aggressive campaign” of 

“intimidation and violence” aimed at silencing them.  (DE 47 at 4; DE 31-2 at ¶ 7.)  

DiPaolo learned that Mr. Nygård conspired with two Bahamian gang members, 

Livingston “Toogie” Bullard (“Bullard”) and Wisler “Bobo” Davilma (“Davilma”), 

to, among other things: (1) attack Frederick Smith (“Smith”), a Bahamian lawyer 

and activist; (2) plan the murders of Smith and Louis Bacon (“Bacon”), a New York-

based hedge fund manager and environmental philanthropist who owns a property 

in the Bahamas near Mr. Nygård’s property; (3) firebomb the vehicle of a Bahamian 

minister and environmentalist, C.B. Moss (“Reverend Moss”); and (4) organize mob 
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“hate rallies” to intimidate the environmentalists.  (DE 47 at 3-4; see generally (DE 

37-1; DE 31-2.) 

B. The Environmentalists File Suit in the Bahamas   

Based on the results of DiPaolo’s investigation, the environmentalists2 sued 

Mr. Nygård in the Supreme Court of the Bahamas, asking the court for damages and 

to enjoin Mr. Nygård’s misconduct (the “Harassment Action”).  (DE 47 at 3; DE 37-

1 at 8.)  To support their claims, the environmentalists submitted an affidavit from 

DiPaolo (the “DiPaolo Affidavit”) that detailed the results of his investigation, 

including, among other things, information about Mr. Nygård’s murder plots.  (Id. 

at 4; DE 31-2.)  In his affidavit and its attached witness statements (DE 31-2 and 31-

3), DiPaolo explained that through investigating the origin of several hate rallies he 

discovered that Mr. Nygård had “masterminded an aggressive campaign of 

harassment, intimidation and violence against individuals in the Bahamas including 

the 5 plaintiffs [in the Harassment Action] whom he appears to have viewed as his 

personal enemies.” (DE 47 at 3; DE 31-2 at ¶ 7.)  He further affirmed his 

investigative finding that Mr. Nygård was behind the misconduct described. 

Attached to the DiPaolo Affidavit were nine sworn statements from Bullard 

and Davilma—the two alleged hitmen who were in fact convicted criminals (DE 31-

                                           
2  The plaintiffs in the Bahamian Harassment Action were Bacon, Smith, 

Reverend Moss, Joseph Darville, and Romauld Ferreira. 
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2 at ¶ 8)—affirming that Mr. Nygård hired them to commit several illegal acts in the 

Bahamas, including, to murder Bacon and other environmentalists.  (DE 31-3.)  

DiPaolo also acknowledged in his Affidavit that “[p]ayments ha[d] been made to 

Bullard and Davilma” in connection with their cooperation, and that the 

environmentalists offered to make available the details to the Bahamas court.  (DE 

31-2 at ¶ 160.) 

C. Mr. Nygård Asserts in Two Different Bahamian Courts that the 
Environmentalists Have Suborned Perjury  

Contending that the DiPaolo Affidavit was false and that Bullard and Davilma 

were lying, Mr. Nygård challenged the sworn statements of DiPaolo, Bullard, and 

Davilma in two separate Bahamian courts.  First, on March 29, 2016, he filed a new 

action (not a counter-claim) in which he asserted that the Harassment plaintiffs and 

others had entered into a “conspiracy to injure” Mr. Nygård (the “Conspiracy 

Action”).  The object of this alleged conspiracy, Mr. Nygård claimed, was to injure 

him by committing “perjury and the subornation thereof” through the “quotation of 

affidavits”—namely, the DiPaolo Affidavit and the Bullard and Davilma statements 

attached to it—in connection with filing the Harassment Action.  (DE 37-1 at 80-

89.)  Similarly, three days later, Mr. Nygård moved in the Harassment Action to 

strike out (i.e., dismiss) the environmentalists’ claims on the same ground.  (DE 37-

1 at 71.)  The gravamen of his Bahamian conspiracy claims, as the district court 

found below, is the same as the civil RICO claims dismissed by the district court.  

Case: 17-12806     Date Filed: 11/02/2017     Page: 16 of 59 



Nygård v. DiPaolo, Case No. 17-12806-F  
 

6 
 

Both the Harassment Action and Mr. Nygård’s Conspiracy Action remain pending 

in the Bahamas today. (DE 47 at 5.) 

D. Bacon’s New York Lawsuit 

While the Bahamian proceedings were ongoing, non-party Bacon (a New 

York resident) filed a lawsuit in New York (“New York Action”) against Mr. 

Nygård, Nygård International, and Nygård, Inc. (“Nygård Inc.”) (collectively 

referred to as the “Nygård Parties”).3 

The Nygård Parties—the Appellants in this action—moved to dismiss the 

New York Action based on forum non conveniens.  They argued that “[g]iven that 

the underlying events in this action are so overwhelmingly Bahamian” and 

“undeniably relates almost exclusively to people places and events in the Bahamas,” 

dismissal of the New York Action was appropriate.  (DE 37-11.)  The Nygård Parties 

focused on the “purported acts of harassment” by Mr. Nygård that were at issue in 

“identical” Bahamian proceedings, “i.e., a concerted campaign to injure, cause harm 

to, cause damage, terrify and intimidate Bacon and others” (id. at 6 (internal 

quotation marks omitted)), and argued that the Bahamas was the right forum for the 

issues in the New York Action to be resolved.  Accepting the Nygård Parties 

arguments that the Bahamas was the appropriate and correct forum for resolving the 

                                           
3  Nygård International and Nygård, Inc. are collectively referred to as the 

“Nygård Entities.” 
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conflict between Bacon and the Nygård Parties, the New York court dismissed the 

action.  (DE 37-13.) 

E. Mr. Nygård Files this Third Action, Invoking RICO, to Assert 
that DiPaolo Suborned Perjury   

In January 2017, nearly a year after the two Bahamian suits were filed, the 

Nygård Parties brought this civil RICO action in the Southern District of Florida, 

lodging a third challenge to the DiPaolo Affidavit and Davilma’s and Bullard’s 

statements.  (DE 1; DE 22.)  In their complaint, the Nygård Parties contended that 

DiPaolo, D&R, Bullard, Davilma, Bacon, and others “banded together” to “caus[e] 

. . . economic injury to [the Nygård Parties].”  (Id. at ¶ 10.)  They asserted that the 

affairs of this “enterprise” were conducted through “racketeering activity,” 

consisting of (1) “perjury and bribery of witnesses” in violation of New York Penal 

Law § 215, and (2) money laundering to “promote perjury and other serious crimes.”  

(Id. at ¶ 14.)  In particular, the Nygård Parties asserted that DiPaolo agreed to pay 

“Bullard and Davilma between $3 million and $5 million . . . in connection with 

testimony,” and that he then caused “the preparation of” the nine “sworn statements” 

of Bullard and Davilma attached to the DiPaolo Affidavit in the Harassment Action.4  

(Id. at ¶ 19.)   

                                           
4  In their Initial Brief, the Nygård Parties contend (for the first time) that 

Bacon leaked information regarding Bullard and Davilma’s statements to the press 
in the United States. (Appellants’ Br. at 14 (“It appears defendants and/or other 
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F. The Nygård Parties’ Motion to Dismiss for 
Forum Non Conveniens  

Following the filing of an Amended Complaint (after DiPaolo and D&R filed 

an initial motion to dismiss), DiPaolo and D&R moved to dismiss the Amended 

Complaint for failure to state a claim on March 16, 2017.  (DE 31.)  While that 

motion was pending, DiPaolo and D&R moved separately to dismiss the Nygård 

Parties’ Amended Complaint on the grounds of forum non conveniens.  (DE 38.)  

Specifically, DiPaolo and D&R asserted that dismissal was appropriate because the 

crux of the Nygård Parties’ claims—much like the Nygård Parties argued in seeking 

forum non conveniens dismissal in the New York Action—implicated Bahamian 

events and Bahamian witnesses, and had already been squarely presented by Mr. 

Nygård to Bahamian courts. 

G. The District Court’s Decision Granting Dismissal 
 

In a thorough decision, the district court granted DiPaolo’s and D&R’s motion 

and directed the Nygård Parties to file their claims against DiPaolo and D&R in the 

Bahamas.  (DE 47.)  The district court began by reciting the factual background, (id. 

                                           
members of the RICO enterprise were feeding the influenced statements to the press 
with the intent to injure Plaintiffs in the U.S.”).)  This unsupported allegation was 
never made in the district court and is inappropriate for this Court’s consideration. 
See Access Now, Inc. v. Sw. Airlines Co., 385 F.3d 1324, 1331 (11th Cir. 2004) 
(noting that this Court will not consider arguments raised for the first time on 
appeal).  The Amended Complaint (DE 22 at ¶22) alleges only that an article 
reporting on the Bahamian Harassment Action was published on the internet and 
thus was available in the United States (as well as everywhere else). 
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at 8), which it took from “Plaintiffs’ Complaint, as well as evidence submitted by 

Plaintiffs and Defendants,” drawing “all reasonable inference[s]” and resolving all 

“factual conflicts in favor of the plaintiff[s].” (Id. at 1 (internal citations and 

quotation marks omitted).)  The district court then proceeded, as required by this 

Court’s decisions, to consider four issues: (i) whether there existed an available and 

adequate forum that “possesse[d] jurisdiction over the whole case, including all of 

the parties”; (ii) whether the “relevant factors of private interest favor[ed] the 

alternate forum, weighing in the balance a strong presumption against disturbing 

plaintiff’s initial forum choice”; (iii) whether “factors of public interest tip[ped] the 

balance” in favor of the alternate forum, if the balance of private factors was in 

equipoise; and (iv) whether it was clear that the Nygård Parties could “reinstate their 

suit in the alternate forum without undue inconvenience or prejudice.”  (Id. at 9 

(internal quotations omitted).)    

 Adequate and available alternative forum.  

The district court found that the Bahamas were, indeed, an available and 

adequate forum.5  (Id. at 9-12.)  With respect to availability—meaning the ability of 

the foreign forum to “assert jurisdiction over the matter proposed to be transferred,” 

(id. at 9)—the district court found no hurdle, observing that it was “not dispute[d]” 

                                           
5  The Nygård Parties do not dispute the district court’s finding as to this factor 

in their Initial Brief. 
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that DiPaolo and D&R had made themselves “subject to jurisdiction in the Bahamas 

by consenting to jurisdiction and waiving their statute of limitations defenses.”  (Id. 

at 10.)  With respect to adequacy—meaning sufficient assurance that “the parties 

will not be deprived of all remedies or treated unfairly, even though they might not 

enjoy the same benefits as they might receive in an American court” (id. at 9)—the 

district court credited the unrebutted declaration that DiPaolo and D&R submitted 

from barrister and Queen’s Counsel, Julian Henry Malins (“Malins”) (the “Malins 

Declaration”).  Malins averred, among other things, that (i) “the Bahamian judiciary 

is a ‘well established and fully independent branch of the government which upholds 

the common law tradition,’” and (ii) the Nygård Parties would be able to “bring 

claims in the Bahamas, which are substantially similar to the instant RICO claims, 

by alleging: (1) conspiracy to injure by unlawful means; and (2) actionable abuse of 

the civil court process.”  (Id. at 11 (quoting DE 37-1 at 6-7, ¶¶ 21-23 (Malins 

Declaration)).)  

In crediting the Malins Declaration’s description of the Bahamian judiciary’s 

reliability, the district court observed that: the Nygård Parties did “not dispute” 

Malins’s conclusions; were in no position to do so in light of Mr. Nygård’s filing of 

the Conspiracy Action in the Bahamas; and, finally, “courts in [the Southern District 

of Florida] have uniformly held that the Bahamas is a readily available forum.”  (Id. 

at 11.)  As for Malins’s conclusion that the Nygård Parties would have adequate 
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remedies in the Bahamas for their supposed injuries, the district court noted that 

although the Nygård Parties purported to take issue with Malins’s analysis, they 

“offer[ed] no evidence or legal analysis whatsoever to refute it.”  (Id. at 11.)  Thus, 

on this point, the district court found Malins’s “unrefuted declaration” persuasive in 

showing that “bringing suit in the Bahamas will not deprive Plaintiffs of any remedy 

or result in Plaintiffs being treated unfairly.”  (Id.) 

 Private interest factors. 

The district court next considered the private interest factors, which it 

explained include access to sources of proof, availability of process to compel the 

attendance of unwilling witnesses, the cost of producing willing witnesses, the 

possibility of viewing relevant premises, other factors relating to cost and efficiency, 

and a presumption against disturbing a plaintiff’s initial choice of forum.  (Id. at 12.) 

  Discussing the various factors carefully and at length, (see id. at 13-21), the 

district court concluded that “[w]ith the exception of Plaintiffs’ choice of forum . . . 

all relevant factors weigh[ed] in favor of dismissal,” id. at 21, and did so sufficiently 

“heavily” that dismissal was warranted “even if [Plaintiffs’ choice of forum] were 

entitled to substantial deference.” (Id. at 13 n.6).  

In assessing the relative ease of access to evidence, the district court found 

that the evidence was overwhelmingly located in the Bahamas.  The court explained 

that “[t]he central question in this case is whether . . . DiPaolo and D&R . . . 
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participated in an illegal RICO scheme to obtain fraudulent and false testimony in 

exchange for payments[.]”  (Id. at 14.)  It observed that because “virtually all” of 

what Mr. Nygård claimed was fraudulent and false about the testimony related to 

assertions that Mr. Nygård had engaged in “defamation, threats, hate rallies, or other 

violent incidents . . . in the Bahamas,” all of the “percipient witnesses . . . who could 

opine on whether” the supposedly false testimony was, “in fact, false would likely 

be located in the Bahamas.”  (Id. at 15.)  And, indeed, reviewing the specific 

witnesses that the parties had identified in their exchange of witness lists, the district 

court confirmed that “[v]irtually all” of the “key witnesses in this action” were 

“located in the Bahamas or, alternatively, [were] individuals within Plaintiffs’ or 

Defendants’ control whose appearance could be compelled in the Bahamas.”  (Id. at 

16-17.) 

The district court found that the ability to compel the testimony of unwilling 

witnesses, and the cost of procuring the attendance of willing witnesses, also favored 

dismissal to the Bahamas.  (Id. at 17-19.)  Specifically, the district court reiterated 

that “the vast majority of relevant witnesses” were “located in the Bahamas,” where 

they would be “subject to compulsory processes in the Bahamas” but not in the 

Southern District of Florida.  (Id. at 17-18.)  Beyond that, the district court noted that 

of the other relevant witnesses, including American witnesses, only DiPaolo and 

D&R were located in Florida and, thus, only they were subject to the district court’s 
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own power to compel trial testimony.  (Id.)  Finally, as to cooperative witnesses, the 

district court observed that even if some Bahamian witnesses would voluntarily 

appear in the Southern District of Florida, the “parties and third party witnesses 

would save considerable sums by obtaining testimony from willing witnesses in the 

Bahamas, rather than requiring these witnesses to travel to Florida.”  (Id. at 18.) 

Finally, the district court identified “two additional factors that weigh[ed] in 

favor of dismissing this case.”  (Id. at 19.)  First, the district court explained that 

“judicial economy” weighed in favor of dismissal because there were already two 

pending actions in the Bahamas to which Nygård was a party—the 

environmentalists’ Harassment Action and Nygård’s own Conspiracy Action—that 

would require resolution of the central issue in this RICO case; namely, whether 

DiPaolo had suborned perjury from Bullard and Davilma.  (Id. at 19-20.)  Indeed, 

the district court made clear that it “seriously question[ed] Plaintiffs’ decision to 

institute this action” rather than to proceed in the Bahamas given the pendency of 

the extremely similar Conspiracy Action that Nygård had already brought in the 

Bahamas.  (Id. at 15 n.7.)   

Second, in light of the pending actions on the same subject matter in the 

Bahamas, the district court concluded that “allowing this case to proceed alongside 

the Baham[ian] Action[s] would run the risk of inconsistent results,” since a 

determination in the Southern District of Florida about whether the statements of 
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DiPaolo, Bullard, and Davilma in the Harassment Action were true or false would 

impinge on “the Bahamas court’s ability to adjudicate its dispute and likely lead to 

inconsistent (and perhaps irreconcilable) results, as the Supreme Court of the 

Commonwealth of the Bahamas is already tasked with evaluating the veracity of the 

DiPaolo Affidavit and its exhibits.” 6  (Id. at 20.) 

 Public interest factors. 

The district court next carefully considered the public interest factors, (id. at 

21-24), while acknowledging that the step was unnecessary as a matter of law 

because the court had already “found that the private interest factors weigh 

decisively in favor of dismissal.” (Id. at 21).  The district court concluded that the 

public interest factors—which it explained include court congestion, the interest in 

having localized controversies decided at home, the interest in proceeding in a forum 

that is familiar with the governing law, the avoidance of unnecessary conflicts-of-

law or foreign-law problems, and the unnecessary burdening of citizens in an 

                                           
6  The district court concluded that two other private interest factors further 

supported dismissal.  In passing, the district court noted that any viewing of relevant 
locations would have to take place in the Bahamas, but acknowledged that the factor 
did not merit “great weight.”  (Id. at 19.)  The district court also rejected the Nygård 
Parties’ argument that “requiring Plaintiffs to domesticate a Bahamian judgment 
weighs against dismissal,” pointing out that “courts in this district have held that the 
ability to enforce a foreign judgment in Florida under the Uniform Foreign Money-
Judgments Recognition Act in fact weighs in favor of the foreign jurisdiction 
because Florida law explicitly provides a mechanism to enforce a foreign judgment 
against Florida residents.”  (Id. at 20-21 (internal alterations, citations, and quotation 
marks omitted).) 
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unrelated forum with jury duty—also weighed “strongly in favor of dismissing” the 

Nygård Parties’ action.  (Id. at 21-22.) 

First, the district court found that the Bahamas’ “local interest in adjudicating 

this controversy weigh[ed] heavily in favor of dismissal” because “the allegedly 

fraudulent affidavits and statements at issue . . . relate to threats, rallies, and other 

violent actions that occurred almost exclusively in the Bahamas,” and “[c]ourts in 

the Bahamas [were] also already adjudicating two claims concerning” the same 

subject matter.  (Id.)  Thus, the district court concluded that it was “[w]ithout 

question” that “the Bahamas ha[d] a substantial interest in adjudicating these 

overlapping claims with such a profound nexus to the Bahamas,” whereas “Florida’s 

interest [was] minimal, due to its attenuated connection with the circumstances of 

this case.”  (Id. at 22-23.)   

Second, the district court noted that even the Nygård Parties’ seemingly 

American-law cause of action under the RICO statute would involve significant 

questions of foreign law.  This is because, the specified unlawful activity underlying 

the money laundering predicate was alleged to have been unspecified violations of 

Bahamian law, which would require the district court to determine what “conduct 

violates Bahamian law.”  (Id. at 24.) 

Third, in terms of congestion, the district court noted “that the Southern 

District of Florida has one of the busiest dockets in the country,” which favored 
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dismissal, but the district court made clear that it did “not accord [that factor] much 

weight.”  (Id. at 22.)  Finally, the district court held that because of the dispute’s 

“attenuated” “connection with this forum,” a trial here would “unfairly burden jurors 

in the Southern District of Florida.”  (Id. at 24.)    

 Nygård’s ability to reinstate the suit in the Bahamas. 

 Finally, addressing the final factor, the district court explained that the 

Nygård Parties would have no difficulty “reinstat[ing] their suit in the Bahamas 

without undue prejudice or inconvenience.”7  (Id. at 24.)  In support of this 

conclusion, the district court observed that DiPaolo and D&R had “attested that they 

will submit to the jurisdiction of a Bahamas court in this matter and will not raise 

any objection to being sued in the Bahamas.”  (Id.) 

Accordingly, the district court ordered the case dismissed (id. at 25), and this 

appeal followed. 

  

                                           
7  This finding is not challenged in this appeal. 
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SUMMARY OF THE ARGUMENT 

This is a textbook case in which forum non conveniens dismissal was 

appropriate, and there is no basis to conclude that the district court abused its 

discretion.   The district court’s well-reasoned and complete order cited the pertinent 

legal principles (DE 47 at 9), and was in accord with the governing and persuasive 

precedents.   See generally, Piper Aircraft Co. v. Reyno, 454 U.S. 235 (1981); Tazoe 

v. Airbus S.A.S., 631 F.3d 1321, 1330–1335 (11th Cir. 2011); Wilson v. Island Seas 

Investments, Ltd., 590 F.3d 1264, 1269–72 (11th Cir. 2009); King v. Cessna Aircraft 

Co., 562 F.3d 1374, 1381–84 (11th Cir. 2009); Republic of Panama v. BCCI 

Holdings (Luxembourg) S.A., 119 F.3d 935, 951–53 (11th Cir. 1997); U.S.O. Corp. 

v. Mizuho Holding Co., 547 F.3d 749, 749–55 (7th Cir. 2008); Capital Currency 

Exch., N.V. v. Nat'l Westminster Bank PLC, 155 F.3d 603, 609–12 (2d Cir. 1998).    

Mr. Nygård, a Bahamian resident, and his Nygård Entities, sued DiPaolo and 

D&R in Florida to vindicate alleged wrongs that arise out of events in the Bahamas, 

that turn on testimony from witnesses in the Bahamas, and that overlap with claims 

that Bahamian courts will decide.  Because the Nygård Parties do not legitimately 

challenge any of the following material findings of the district court, dismissal was 

properly granted: 
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• The same issues raised by the Nygård Parties in their civil RICO case 

could be the basis of a conspiracy claim under Bahamian law, and the Bahamian 

courts provide an adequate forum for their resolution.  (DE 47 at 9-12.) 

• Mr. Nygård is already a party to two cases in the Bahamas (including 

the Conspiracy Action in which Mr. Nygård is the plaintiff) both of which raise the 

same issues that are at the forefront of this civil RICO lawsuit, namely, whether the 

DiPaolo Affidavit was truthful, or “perjured” testimony.  The disputed actions of 

Mr. Nygård, DiPaolo, Bacon, Bullard, and Davilma are at the heart of both the 

Bahamian cases and the dismissed civil RICO case.  (DE 47 at 10, 19-20.)       

• Evidence from witnesses with respect to the disputed issues—the 

actions of Mr. Nygård in the Bahamas, the veracity of the DiPaolo Affidavit (and its 

attachments), and the accuracy of Bullard and Davilma’s statements—is 

overwhelmingly located in the Bahamas.  Almost all of the key witnesses, and in 

particular third party witnesses on the claims and defenses stated by the parties—

Bullard, Davilma, Smith, Reverend Moss, Sands, and Hartness—“are located in the 

Bahamas, or alternatively are individuals within Plaintiffs’ or Defendants’ control 

whose appearance could be compelled in the Bahamas.”  (DE 47 at 15-17.)  By 

contrast, the “only witnesses available in Florida are Defendants or their agents or 

employees.”  (Id. at 17) (emphasis in original).  Thus, the cost of travel for witnesses 

also would be lessened if the issues were tried in the Bahamas.  (Id. at 17-18.) 
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• Since the gist of the Nygård Parties’ case involves alleged misconduct 

by Mr. Nygård in the Bahamas and alleged fraud on a Bahamian court by DiPaolo 

and his alleged co-conspirators, the Bahamas has more of an interest in the dispute 

than would the United States.  (Id. at 21-23.)  Florida’s connection to the disputed 

events was “minimal.”  (DE 37 at 21, 23.) 

• The dismissal of the civil RICO case avoids a risk of inconsistent results 

and duplication of effort for both the parties and the Bahamian and federal courts.  

(DE 47 at 19-20.)    

While the Nygård Parties’ choice of forum is entitled to less weight given that 

they are essentially foreign plaintiffs, the pertinent factors so overwhelmingly 

support the Bahamian forum that the same result would be warranted even if the 

Nygård Parties were entitled to the more substantial level of deference given to 

United States plaintiffs.  (DE 47 at 12-13 and n.6.) 

ARGUMENT 

I. THE DISTRICT COURT DID NOT COMMIT A CLEAR ABUSE OF 
DISCRETION BY CONCLUDING THAT THE FORUM NON 
CONVENIENS FACTORS FAVORED DISMISSAL 

A. The District Court Properly Concluded that the Private Interest 
Factors Weighed Strongly in Favor of Dismissal 

A district court will dismiss an action for forum non conveniens where the 

movant demonstrates “that (1) an adequate alternative forum is available, (2) the 

public and private factors weigh in favor of dismissal, and (3) the plaintiff can 

Case: 17-12806     Date Filed: 11/02/2017     Page: 30 of 59 



Nygård v. DiPaolo, Case No. 17-12806-F  
 

20 
 

reinstate his suit in the alternative forum without undue inconvenience or 

prejudice.”  Membreno v. Costa Crociere S.p.A., 425 F.3d 932, 937 (11th Cir. 2005) 

(citing Leon v. Millon Air, Inc., 251 F.3d 1305, 1311 (11th Cir. 2001)).  Whether to 

grant the motion is entrusted to the “sound discretion of the trial court.”  Piper 

Aircraft Co., 454 U.S. at 257.  Where the court has “considered all relevant public 

and private interest factors, and where its balancing of these factors is reasonable, its 

decision deserves substantial deference.”  Id.  This Court “may only reverse a district 

court’s dismissal based on forum non conveniens if it constitutes a clear abuse of 

discretion.”  Membreno, 425 F.3d at 935–36; Aldana, 578 F.3d at 1288. 

The district court carefully considered all public and private interest factors 

before concluding that they weighed “strongly” in favor of dismissal.  (DE 47 at 12-

24.)  The court acknowledged that, as is true in every forum non conveniens case, 

respect for the plaintiff’s choice of forum weighs against dismissal.  (Id. at 12.)  

However, it concluded that that was the only factor that favored retaining the case.  

The other factors weighed uniformly and powerfully in favor of dismissal.  The only 

question that this Court considers is whether that “balancing” was unreasonable, and 

it manifestly is not unreasonable as all factors governing the forum non conveniens 

inquiry favored dismissal.  See Piper Aircraft Co., 454 U.S. at 261 (upholding forum 

non conveniens dismissal where district court determined that private and public 

interests favored dismissal). 
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 The court’s conclusion that the majority of the witnesses are 
available to testify in the Bahamas (but not Florida) is 
supported by the record and not clearly erroneous. 

The district court’s order focused on the location of pertinent witnesses, 

noting that “[a]ccess to evidence is ‘perhaps the most important private interest.’”  

(DE 47 at 13 (quoting Ford v. Brown, 319 F.3d 1302, 1308 (11th Cir. 2003)).)   The 

court noted that the Nygård Parties’ complaint centered on alleged “fraudulent 

testimony” filed in the Bahamian Harassment action, which was also at issue in 

Nygård’s Conspiracy Action. (DE 47 at 13-14).  The disputed testimony itself related 

to events that took place in the Bahamas, and because “virtually all” of the 

misconduct alleged in the complaint relates to “alleged defamation, threats, hate 

rallies, or other violent incidents that took place in the Bahamas,” the court 

concluded that the “percipient witnesses to the events who could opine on whether 

the allegedly [false] statements are, in fact, false would likely be located in the 

Bahamas.”  Id. 

This conclusion is unimpeachable.  First, the Nygård Parties submitted 

Malins’s sworn declaration, (DE 37-1 at 2), which stated that the allegations of the 

Bahamian Harassment and Conspiracy Actions were “duplicat[es]” of the civil 

RICO claim, (Id. at 6), and that the relevant witnesses (seventeen of which were 

listed and addressed by name) were Bahamian.  (Id. at 4-6.)  The same point had 

been made by the Nygård Parties themselves in their motion to dismiss the New 
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York Action reciting that all of the pertinent witnesses were Bahamian. (See DE 37-

11; 37-12.)  The RICO complaint itself, and the predicate acts alleged within it,8 

fully supported the district court’s finding that the “central question” in the case, and 

the “gravamen” of the dispute between the parties is “whether false testimony has 

been offered in exchange for money.”  (DE 47 at 13-14.) 

While the Nygård Parties repeatedly assert that there is “more” to this case 

than the DiPaolo Affidavit, they do not—even in their Brief—proffer misconduct 

unrelated to that affidavit9 nor any material witnesses who were not addressed by 

the district court in its thorough order.  (DE 47 at 15-17.)  Considering all witnesses 

cited by either party, the district court determined that the “vast majority” are located 

in the Bahamas.  (Id. 17.)  “In particular,” the court held, the central witnesses, 

Bullard and Davilma, are in the Bahamas, as are Smith, Reverend Moss, Hartness, 

and other alleged victims of Mr. Nygård’s harassment.  (Id.)  It noted that, while Mr. 

                                           
8  The predicate acts are the center of a RICO action, for, as the Supreme Court 

has explained, “RICO is founded on the concept of racketeering activity,” RJR 
Nabisco, Inc. v. European Cmty., 136 S. Ct. 2090 (2016), and “‘racketeering 
activity’ consists of no more and no less than commission of a predicate act.” 
Sedima, S.P.R.L. v. Imrex Co., Inc., 473 U.S. 479, 495 (1985) (quoting 18 U.S.C. § 
1961).  While the Nygård Parties also refer in passing to other purported predicate 
acts of “organized crime” and “extortion,” they do not identify any allegations in the 
complaint relating to such crimes.  (Appellants’ Br. at 34.) 

9  To prove the point, the sole record evidence filed by the Nygård Parties in 
the trial court in opposing DiPaolo’s and D&R’s forum non conveniens motion (DE 
44) were documents relating to a supposed recantation by Bullard and Davilma (paid 
for by Nygård and itself later recanted, DE 44-5 at 12-17), all of which has already 
been filed in Bahamian court proceedings. 
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Nygård had listed other witnesses as potentially important, including Clement Chea 

(“Chea”), Tazhmoye Lacey-Ann Cummings, Samantha Storre, and Philincia Cleare, 

he had listed them as “Address Unknown.”  (Id. at 17.)  The court noted that Bacon 

resides in New York State, not Florida, and frequents the Bahamas and is already in 

litigation with Mr. Nygård there; and that Bacon’s New York lawyers are not located 

in Florida.  (Id.)  In all, the court emphasized that DiPaolo and D&R, and their 

employees and agents, were the “only witnesses located in Florida.”  Id. (emphasis 

in original).  With almost no witnesses in the district and a critical mass available in 

the Bahamas, the court correctly concluded that considerations of convenience, cost, 

and compulsion all weighed “heavily” in favor of dismissal.10  (DE 47 at 15-17, 21.)  

While the Nygård Parties had suggested that written answers to “letters rogatory” or 

perhaps depositions might be an adequate substitute for live testimony before the 

decision-maker, these are hardly convenient and, in any case, “no adequate substitute 

                                           
10  DiPaolo and D&R presented the district court with the uncontradicted 

Malins Declaration, which stated that the facts of the civil RICO claim were “closely 
related” to the “conspiracy to injure” claim that Nygård filed against fifteen others, 
which is still pending in the Bahamas.  (DE 37-1 at 6-7.)  Malins further stated that 
“the facts alleged in the Florida RICO claim could all be brought within and covered 
by two torts under Bahamian Law” in the pending lawsuit.  (Id.)   He also explained, 
again without contradiction, that “[t]he vast majority of the main protagonists 
and potential witnesses in the Harassment Claim [filed by Save the Bays] and 
Nygård’s Conspiracy Claim are based in The Bahamas. Further, the 
overwhelming majority of the relevant events in the Harassment Claim and 
Nygård’s Conspiracy Claim took place in The Bahamas.”  (DE 37-1, at 6 ¶ 20 
(emphasis added.).)    The Nygård Parties filed no affidavit in response in the district 
court. 
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exists for the witnesses’ live testimony,” so the “lack of access to this testimony 

weighs very strongly in favor of dismissal.”  Montgomery v. Oberti, 945 F. Supp. 2d 

1367, 1376 (S.D. Fla. 2013); accord Gulf Oil Corp. v. Gilbert, 330 U.S. 501 (1947) 

(“Certainly to fix the place of trial at a point where litigants cannot compel personal 

attendance and may be forced to try their cases on deposition, is to create a condition 

not satisfactory to court, jury or most litigants.”). 

The other potential witnesses that the Nygård Parties cite in their Brief were 

not shown to be available in Florida and thus do not help their position.  While the 

complaint mentions Chea, Cummings, Storr, and Cleare, the Nygård Parties failed 

to demonstrate their materiality, and failed to show that they would be available in 

Florida.11  Similarly, alleged California witnesses Jack Palladino and Sarah Ness, 

and unnamed agents of Palladino’s investigative firm (referenced in Appellants’ Br. 

at 38-39, 42) were not mentioned in the district court (DE 44 at 12-15), and their 

materiality is not even addressed before this Court, so they cannot be urged as a basis 

for reversal.  In short, the district court did consider each witness that the Nygård 

Parties’ identified, but the lack of a showing that any of them would be more readily 

available in Florida or that they were central to the Nygård Parties claims made any 

                                           
11  While the Nygård Parties suggest that Cummings may have relocated to 

Florida (Appellants’ Br. at 40), this is mere speculation of counsel, which in any 
event, would not counteract the overwhelming number of witnesses in the Bahamas. 
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argument premised on them ultimately pointless.  Even giving the Nygård Parties 

every benefit of the doubt,12 dismissal is still appropriate and there is no basis to 

conclude that the district court abused its discretion.  See Piper Aircraft Co., 454 

U.S. at 240 (weighing the relative ease of procuring witnesses in the forum); Tazoe, 

631 F.3d at 1330–1335 (same). 

 Other private interest factors support the district court’s 
dismissal order.   

The district court similarly conducted a careful analysis of the record as to 

other private interest factors.  The court considered the location of physical evidence 

and any premises that might require viewing.  It found that because “virtually all of 

the alleged libel or violent events” underlying the predicate conduct “occurred in the 

Bahamas,” physical evidence and premises for inspection would also be in the 

                                           
12  While the district court accepted the well-pleaded allegations of the 

complaint as true (DE 47 at 1), DiPaolo’s and D&R’s motion to dismiss was not 
filed under Fed. R. Civ. P. 12(b)(6), and the district court was free to consider other 
evidence, such as the Malins Declaration, introduced by DiPaolo and D&R, in 
support of their motion.  See Koster v. (Am.) Lumbermens Mut. Cas. Co., 330 U.S. 
518 (1947) (concluding lower court had not “abused its discretion in giving weight 
to the undenied sworn statements of fact in defendant’s motion papers” given 
plaintiff’s failure to submit any rebuttal evidence); Transunion Corp. v. PepsiCo, 
Inc., 811 F.2d 127, 129–130 (2d Cir. 1987) (recognizing propriety of deciding forum 
on conveniens motions on affidavits); Alcoa S. S. Co. v. M/V Nordic Regent, 654 
F.2d 147, 158 (2d Cir. 1980) (same).  There is no reason to believe that the district 
court somehow “gave substantial weight to the veracity” of the statements the 
Nygård Parties allege were perjured.  (App Br. at 30 n.11.)  In any event, the Nygård 
Parties have failed to identify any allegation, which was rejected but, if treated as 
true, would have led to a different result. 
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Bahamas, which weighed in favor of dismissal.  (DE 47 at 19.)  While the Nygård 

Parties emphasize the modest connections this case has with the United States (such 

as the source of funds used to allegedly pay Bullard and Davilma), they cannot and 

do not deny that a significant portion of the underlying conduct took place in the 

Bahamas.  Thus, this factor properly weighed in favor of dismissal.   

 The court was correct to consider the pendency of 
overlapping actions in the Bahamas in favor of dismissal. 

In the challenged Order, the district court considered the “two active cases” 

pending in the Bahamas that involved overlapping subject matter, including Mr. 

Nygård’s own “conspiracy claim alleging that affidavits filed in support of the 

Harassment Action, including the DiPaolo Affidavit, ‘contain perjured statements.’”  

(DE 47 at 19 (citing (DE 37-1 at 5-6, ¶¶ 12-15; DE 37-1 pp. 80-89).)  The court 

therefore concluded that it would “without question” be “far more convenient for the 

parties to resolve all their claims in the Bahamas, especially since the parties could 

then attempt to consolidate these cases before the Bahamian court.”  (Id. at 20.)  In 

support, the court cited Piper Aircraft Co., which expressly held that consolidating 

overlapping cases in a foreign court is a factor that favors dismissal.  It noted as well 

that allowing the parallel cases to proceed in two different jurisdictions would “run 

the risk of inconsistent results,” and expressed its concern that allowing the case to 

proceed and “would impede on the Bahamas court’s ability to adjudicate its dispute 

and likely lead to inconsistent (and perhaps irreconcilable) results, as the Supreme 

Case: 17-12806     Date Filed: 11/02/2017     Page: 37 of 59 



Nygård v. DiPaolo, Case No. 17-12806-F  
 

27 
 

Court of the Commonwealth of the Bahamas is already tasked with evaluating the 

veracity of the DiPaolo Affidavit and its exhibits.”  (Id.)  The court also observed 

that there was a potential clash of authority between the two courts, because the 

Bahamian court had before it a motion to restrain Mr. Nygård from pursuing this 

action.  The court concluded that, for all of these reasons, the “risk of inconsistent 

results . . . weighs strongly in favor of dismissal.”   (Id.) 

In its attack on the above analysis, the Nygård Parties conveniently ignore 

their own successful motion to dismiss for forum non conveniens in the New York 

Action.  (DE 37-11; DE 37-12; DE 37-13.)  In that motion, the Nygård Parties 

contended that while the claims primarily sounded in defamation, the New York 

Action substantially overlapped with the allegations in the Bahamian Harassment 

Action.  (DE 37-11 at 14-15.)  Based on this premise, the Nygård Parties took 

precisely the opposite position they took before the district court, and now, this 

Court.  In strong and unequivocal language, the Nygård Parties represented to the 

New York court that the Bahamas was the appropriate forum for litigation of the 

truth of the allegations referenced in the DiPaolo Affidavit:  

• “Bacon venuing these 12 pending actions in the Bahamas makes sense: 
they concern almost exclusively people, places and events in the 
Bahamas, just as in this case.”  (DE 37-11 at 10 (emphasis added).) 

• “That lawsuit [the Bahamian Harassment action] concerns identical 
purported acts of harassment and intimidation that are alleged in the 
[New York Action].”  (Id. at 14.) 
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• “New York has a thin to evanescent nexus to this unquestionably 
Bahamian-centric case.”  (Id. at 17.)  

• “The underlying events in this action are so overwhelmingly 
Bahamian.” (Id. at 19 (emphasis added).) 

• “[R]ecognizing that the people and events underlying the [New York 
Action] are Bahamas-centric, Bacon has instituted different litigations 
and/or proceedings in the Bahamas . . . .  The fact that issues relevant 
to the [New York Action] are being litigated currently in as many 
as 16 different Bahamian proceedings is proof positive that New 
York is an inconvenient forum to resolve this dispute.”  (Id. at 19-20 
emphasis added).) 

• “[N]early all of the percipient witnesses will be Bahamian or at least 
non-New Yorkers.” (Id. at 20 (emphasis added).) 

•  “[T]here can be no dispute that the Bahamas is a ‘viable and far more 
convenient forum’ than New York.”  (Id. at 22.) 

The district court was within its discretion in crediting these positions rather than the 

Nygård parties’ newly-minted distaste for Bahamian litigation of the issues.13   

Rather than address the glaring inconsistency of their positions, the Nygård 

Parties try to change the subject.  Relying on Adelson v. Hananel, 510 F.3d 43 (1st 

                                           
13  DiPaolo and D&R cite the Nygård Parties’ position with respect to forum 

non conveniens issues in the New York Action as an opposing party’s admission and 
because that position was inconsistent with Appellants’ position in this case.  See 
generally Slater v. United States Steel Corp., 871 F.3d 1174, 1181–89 (11th Cir. 
2017) (addressing judicial estoppel).  From our review of the briefing in the New 
York action, there are counter-arguments to forum non conveniens dismissal (such 
as the significance of Mr. Bacon’s residence and reputation in New York) that are 
not applicable here. 
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Cir. 2007),14 the Nygård Parties take the position that “the existence of parallel 

litigation is not a relevant factor in the forum non conveniens analysis.”  (Appellants’ 

Br. at 46.)  This argument is clearly wrong: where parallel litigation exists, as here, 

it may certainly be very relevant to the private interest analysis.  It is firmly 

established that judicial economy and avoiding duplicative litigations is an important 

part of the forum non conveniens analysis.  See Sinochem Int'l Co. v. Malaysia Int'l 

Shipping Corp., 549 U.S. 422, 424 (2007) (recognizing forum non conveniens 

dismissal is favored where it will eliminate the need for similar litigation in multiple 

jurisdictions). In this Court’s decision in Republic of Panama, 119 F.3d 935, for 

example, this Court upheld a forum non conveniens dismissal of a RICO case by the 

same district court judge presiding over this case.  In Republic of Panama, this Court 

specifically held that liquidation proceedings ongoing in the Cayman Islands, 

England, and Luxembourg involving the parties were “adequate alternative fora,” 

id. at 951, and relevant as well to the private interests and public interests analysis.  

Id. at 952–53.   The same is true here.  See also U.S.O. Corp., 547 F.3d at 750 

(upholding a forum non conveniens dismissal noting that “[t]here is no reason for 

                                           
14  DiPaolo and D&R have no disagreement with the holding of the Adelson, 

510 F.3d 43 case, which simply explained that forum non conveniens dismissal was 
not appropriate when the private and public interests in a he-said-she-said 
employment dispute were in “equipoise.”  As the Adelson court noted, in such a case, 
the question of which of two court cases should go forward was not a forum non 
conveniens issue. 
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identical suits to be proceeding in different courts in different countries thousands 

of miles apart”).  

 The district court did not abuse its discretion in finding it significant that Mr. 

Nygård is a party to both the Bahamian and RICO actions, and is personally asserting 

the same arguments in those prior-filed actions that he tried to assert in his complaint 

here.  (DE 47 at 19-20; DE 47 at 15, n.7.)  The district court was equally correct that 

multiple concurrent actions present a risk of inconsistent rulings and substantial 

inefficiencies.  Given DiPaolo’s and D&R’s waiver of any objection to personal 

jurisdiction in the Bahamas,15 the district court was on solid ground in concluding 

that dismissal in favor of the Bahamas would help to simplify the litigations and 

avoid inefficiencies. 

B. The District Court Properly Concluded that the Public Interest 
Factors Strongly Favored Dismissal Because the Nygård Parties’ 
Claims Implicate Bahamian Interests and Bahamian Law  
  

Having concluded that the private interest factors strongly weighed in favor 

of dismissal, the district court could have stopped its analysis there, for, as the court 

recognized, the public interest factors only bear on the analysis when the private 

interest factors are “near equipoise.”  (See DE 47 at 21 (quoting Aldana, 578 F.3d at 

1298).)  The district court nevertheless canvassed the public interest factors for the 

                                           
15  The Nygård Parties argument that DiPaolo and D&R would not be bound 

by the results of the Bahamian litigation (Appellants’ Br. at 47), is wrong if (as the 
district court noted) DiPaolo and D&R were joined in the Conspiracy Action. 
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sake of completeness.  It concluded that Bahamian courts would have a greater 

interest in adjudicating the dispute because it is, at its core, “quintessentially” 

Bahamian.  (DE 47 at 22.)  This is so because the dispute concerns allegations about 

“fraud committed” against Bahamian courts and perjured testimony concerning 

“violent assaults and death threats occurring in the Bahamas” principally against 

Bahamian residents.  (DE 47 at 22.) 

While the Nygård Parties argue for a different result, they do not dispute that 

the key issue in this case whether improper conduct occurred with respect to witness 

statements filed in a Bahamian court with respect to disputed events occurring in the 

Bahamas.   With that point conceded, the Nygård Parties cannot show that the district 

court clearly erred in concluding that Florida’s connections to the case (DiPaolo’s 

and D&R’s residence there) are tenuous by comparison.  (DE 47 at 23.)  In light of 

all of this, it was far from unreasonable for the district court to conclude that it would 

unfairly burden a Florida jury to decide this matter, especially given that similar 

issues are already before two Bahamian courts for decision.  “[J]ury duty is a burden 

that ought not to be imposed upon the people of a community which has no relation 

to the litigation.”  Gulf Oil Corp., 330 U.S. at 508.   

The pending RICO complaint, which alleges that the conduct here 

“contravenes numerous sections of the Bahamas Penal Code carrying potential 

deprivations of liberty of at least four years” (DE 22 ¶ 14) itself put various 
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provisions of Bahamian law at issue.  This also supports dismissal.  Ford, 319 F.3d 

at 1310; see generally Tazoe, 631 F.3d at 1333 (need to apply foreign law favors 

dismissal) (citing Piper Aircraft Co., 454 U.S. at 241 n.6).  

As with the private interest factors, the Nygård Parties’ mere disagreement 

with the district court’s exercise of discretion is no basis for reversal, and the district 

court’s conclusion that the forum non conveniens factors strongly favor dismissal 

should be upheld.  See Leon, 251 F.3d at 1310.   

II. THE DISTRICT COURT GAVE PROPER DEFERENCE TO THE 
NYGÅRD PARTIES’ CHOICE OF FORUM 

A. The District Court Properly Concluded that Dismissal Was 
Appropriate Notwithstanding Substantial Deference to the 
Nygård Parties’ Choice of Forum 

As the district court acknowledged, in considering a forum non conveniens 

motion, a court gives substantial weight to a domestic plaintiff’s choice of forum, 

but less deference when the plaintiff is foreign.  (DE 47 at 8-9, 12-13 (citing e.g., 

Piper Aircraft Co., 454 U.S. at 255–56).)  In assessing the deference due to the 

Nygård Parties’ choice to sue in the United States, the district court acknowledged 

that Mr. Nygård, a permanent resident of the Bahamas and Canadian citizen, brought 

this action together with his Canadian clothing company Nygård International and 

with its United States subsidiary, Nygård, Inc.  The court concluded that as a group 

the Nygård Parties were properly considered foreign, and so determined that under 

the law, their choice of forum deserved less deference.  (DE 47 at 13.)  The Nygård 
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Parties contend this was error, and that the district court ignored the very cases cited 

in its dismissal order on this point, especially SME Racks, Inc. v. Sistemas Mecanicos 

Para Electronica, S.A., 382 F.3d 1097 (11th Cir. 2004).   

Even though only Nygård, Inc. (the third Plaintiff in the caption) has ties to 

the United States, the Nygård Parties argue that the first two plaintiffs should be 

considered American citizens as well based on their affiliation with the third 

plaintiff, and that their collective choice of forum should be given the substantial 

deference reserved for United States plaintiffs.  They are wrong about that for the 

reasons discussed below, but the argument is, in any case, moot, because the district 

court expressly held that “even if” the Nygård Parties “were entitled” to “substantial 

deference” in their choice of forum, as they claim, the private and public interest 

factors so strongly favored dismissal in favor of the Bahamas that the court “would 

still have dismissed” notwithstanding that deference.  (DE 47 at 13 n.6.)  As such, 

the Appellants fail on this point for four reasons. 

 The Nygård Parties’ inconsistent choices of forum.  

First–a fact given short shrift by the Nygård Parties in their Initial Brief—Mr. 

Nygård has made two choices of forum.  His first forum was in fact the Bahamas, 

where Mr. Nygård has affirmatively sued no less than fifteen defendants, including 

Bacon, alleging essentially the same conspiracy as in this dismissed civil RICO case.  
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Mr. Nygård, for his own strategic reasons,16 filed a separate civil RICO action 

against DiPaolo and his agency in the Southern District of Florida based on the same 

underlying conduct a year later.  Thus, the district court did not have before it a clear 

and unambiguous choice of the Florida forum by the Nygård Parties, but two 

different choices of forum, combined with inconsistent allegations of conspiracy 

and responsibility for the “false” statements in the DiPaolo Affidavit.  Moreover, 

Mr. Nygård chose the Bahamian forum a second time by moving to dismiss Bacon’s 

New York Action on the ground that the facts underlying the dispute between Bacon 

and Mr. Nygård arose in the Bahamas, and that the Bahamas was a more convenient 

and fully adequate forum.  (See DE 37-1.)  The district court’s decision to hold the 

Nygård Parties to their own previous choice to litigate the veracity of the DiPaolo 

Affidavit in the Bahamas is not an abuse of discretion.    

 Mr. Nygård—the real party in interest—is foreign. 

Second, Mr. Nygård, who is a Canadian citizen and Bahamian resident, is the 

real party in interest in the civil RICO case, and the district court properly considered 

                                           
16  Two obvious candidates for this strategic motivation are: (1) a desire to use 

United States discovery procedures to obtain evidence for use in the Bahamian 
litigation; and (2) dissatisfaction with adverse rulings in the Bahamas, such as the 
finding that Mr. Nygård was in contempt of court for his illegal dredging activities.  
(DE 37-1 at 95-107.)  Because the Nygård Parties’ choice of forum was clearly 
“motivated by forum-shopping reasons,” it is not entitled to significant deference 
irrespective of the nationality of the parties.  See Norex Petroleum Ltd. v. Access 
Indus., Inc., 416 F.3d 146, 154–55 (2d Cir. 2005) (citing Iragorri v. United Techs. 
Corp., 274 F.3d 65, 71–72 (2d Cir. 2001)). 
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his citizenship to be dispositive.  The DiPaolo Affidavit concerned only Mr. Nygård, 

individually, and made no reference to any specific harm to either the Nygård 

International or Nygård, Inc.  (See DE 31-2.)  The mere fact that the well-heeled Mr. 

Nygård chose to incorporate a subsidiary in New York does not improve the 

convenience of the Florida forum or give him United States citizenship rights for 

purposes of this case.  See Capital Currency Exchange, 155 F.3d at 612 (dismissal 

upheld despite presence of American affiliate as party where the “real party in 

interest” was in fact a foreign corporation); U.S.O. Corp., 547 F.3d at 751–53 

(dismissal upheld, with the argument that party was incorporated in Delaware 

derided as “a veritable paroxysm of formalism,” the Court holding that the plaintiff 

was essentially a Japanese entity which could hardly complain of being asked to 

litigate in Japan); Broad. Rights Int'l Corp. v. Societe du Tour de France, S.A.R.L., 

675 F. Supp. 1439, 1446–47 (S.D.N.Y. 1987) (“where the real party in interest is a 

foreigner and the plaintiff is a United States citizen solely by virtue of its place of 

incorporation, the plaintiff’s choice of forum will carry considerably less weight”).  

Under these authorities, the district court correctly exercised its discretion to give 

the Nygård Parties the weaker deference afforded to foreign plaintiffs.   

This is so because neither residency nor citizenship is a perfect proxy for 

convenience—the ultimate issue in this context.  The Supreme Court of the United 

States has recognized, for example, that the place of incorporation is often “entitled 
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too little consideration” in the forum non conveniens analysis, “which resists 

formalizations and looks to the realities that make for doing justice.” Koster, 330 

U.S. at 528.  This is especially true where a foreign plaintiff joins a United States 

party “precisely to defeat dismissal on forum non conveniens grounds.”  Pain v. 

United Techs. Corp., 637 F.2d 775, 797–98 (D.C. Cir. 1980) (concluding that court 

did not abuse its discretion in failing to afford plaintiff a favorable presumption with 

respect to the plaintiffs’ choice of forum where only “one of their number is an 

American resident”).  Courts thus “have generally refused to give special deference 

to the domestic forum choice of a nominally American plaintiff.” Id. at 798. 

The circumstances here are precisely of a kind in which limited deference to 

a plaintiff’s choice of forum should be afforded.  Mr. Nygård is a Canadian citizen 

and Bahamian resident.  The complaint alleges harm to Mr. Nygård personally, 

claiming that he has been hurt by purported false testimony aimed at soiling his 

personal reputation by, for example, associating him with murder for hire plots.  (DE 

22 at ¶¶ 23, 28, 34.)  While he has joined as plaintiffs two corporate entities that he 

controls—meaning that it was his personal decision to cause them to sue—the 

complaint alleges at most indirect and speculative harm because they “are closely 

identified in the public mind” with Mr. Nygård.  The Nygård Parties do not specify 

or quantify that harm or otherwise demonstrate that it is even a legally cognizable 
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injury.  (See, e.g., id. ¶¶ 33, 35-37.)17  It is far from clear that the Nygård Entities are 

proper plaintiffs,18 and it is abundantly clear that Mr. Nygård is the true party in 

interest.  The district court was therefore correct to treat the Nygård Parties as foreign 

in these circumstances. 

 The Nygård Parties’ United States citizenship argument 
would only apply to the third Plaintiff, Nygård, Inc.  

Third, the Nygård Parties’ argument would not support reversal of the district 

court’s dismissal as to Mr. Nygård personally or his Canadian partnership Nygård 

International.  Therefore, at most, Nygård, Inc. would be the sole plaintiff remaining 

in the RICO case.  Ownership of an American corporation is not some sort of 

talismanic forum non conveniens “anchor baby” which protects foreign plaintiffs 

from dismissal in favor of a manifestly more convenient foreign forum.    

If the claims of the foreign plaintiffs were dismissed, as in the dismissal orders 

this Court affirmed in Kolawole v. Sellers, 863 F.3d 1361 (11th Cir. 2017), and King, 

562 F.3d 1374, Nygård Inc. would not have a viable civil RICO claim it could pursue 

on its own.  Nygård Inc., a clothing store, was not mentioned in the DiPaolo Affidavit 

                                           
17  The closest the complaint comes to identifying harm to the Nygård Entities 

is its general allegation of lost financing and business opportunities to the “Plaintiff 
entities” as a result of “the false statements regarding Plaintiff Nygård.”  (DE 22. ¶¶ 
33, 35-37.)  No further details are provided, even though such details are 
undoubtedly in Nygård’s possession. 

18  A motion to dismiss alleging that the Nygård Parties lacked RICO standing 
and failed to allege RICO injury was not reached by the trial court.  (DE 31.) 
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nor in the Harassment Action; and there is no plausible or actionable connection 

between any act made by DiPaolo or D&R and any harm to the New York 

subsidiary.  On the facts of this case, the district court reasonably dismissed the entire 

civil case.  

 The district court correctly found that even if the Nygård 
Parties were all American citizens, dismissal would be 
appropriate.  

Fourth and finally, as the district court held, (DE 48 at 13 n.6), even if the 

Nygård Parties were entitled to the “strong presumption” of deference they claimed, 

its balancing of the relevant factors would have the same ultimate result.  Thus, this 

case is very different from SME Racks, the case relied upon by the Nygård Parties.  

In that case, the Court concluded that the lower court failed to afford plaintiffs the 

appropriate deference because, after finding the private interests in “equipoise,” the 

lower court still ordered dismissal failing to account for the fact that, all other things 

equal, the United States plaintiffs were entitled to their choice of forum.  SME Racks, 

Inc., 382 F.3d at 1103.  Here, by contrast, the district court found that the private 

interest factors weighed “heavily” in favor of dismissal—so heavily in fact that it 

did not matter what level of deference was afforded to the Nygård Parties’ choice of 
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forum.  (DE 47 at 13, n.6; 21.)  SME Racks, therefore, has nothing to say about the 

district court’s decision.19   

The district court’s ruling was in accord with the Supreme Court’s statement 

in Piper Aircraft Co. that even “a citizen’s forum choice should not be given 

dispositive weight.” 454 U.S. at 255.  This is because, although “[c]itizens . . . 

deserve somewhat more deference than foreign plaintiffs . . . dismissal should not 

be automatically barred when a plaintiff has filed suit in his home forum.”  Id. 

(emphasis added).  Thus, “[a]s always, if the balance of conveniences suggests that 

trial in the chosen forum would be unnecessarily burdensome for the defendant or 

the court, dismissal is proper.”  Id.   

Affirmance in this case follows a fortiori from this Court’s case of Tazoe in 

which a forum non conveniens dismissal of an American citizen’s claim was recently 

affirmed by this Court.  631 F.3d at 1335.  Even without the factor of the ongoing 

Bahamian actions, which is present here, and the Nygård Parties’ glaringly 

                                           
19  The other cases Nygård cites are similarly inapposite.  The court in Tyco 

Fire & Sec., LLC v. Alcocer, 218 F. App'x 860, 864 (11th Cir. 2007) vacated the 
lower court’s forum non conveniens dismissal because the defendant had already 
been found to have defaulted, meaning the court should have refused to consider the 
forum non conveniens motion in the first place.  In McLane v. Los Suenos Marriott 
Ocean & Golf Resort, 476 F. App'x 831, 833–84 (11th Cir. 2012), the Court 
remanded the case for further proceedings and the district court again dismissed the 
case brought by United States citizen plaintiffs on forum non conveniens grounds.  
On appeal of that second decision, this Court upheld the dismissal finding the court 
had sufficiently substantiated its decision to dismiss on remand.  See generally 
McLane v. Marriott Int'l, Inc., 547 F. App'x 950 (11th Cir. 2013). 
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inconsistent positions, the “extreme circumstance” and “manifest material injustice” 

found sufficient to affirm the dismissal ruling in Tazoe—the “inability to compel 

third party witnesses or the production of documents from those witnesses,” id.—is 

also present in this case.  The district court’s ruling was free of reversible error, 

reasonable, and within its discretion. 

III. THE REMAINING POINTS RAISED BY THE NYGÅRD PARTIES 
ARE UNPERSUASIVE AND INSUFFICIENT FOR REVERSAL 

More than enough has been said to warrant affirmance of the district court’s 

order of dismissal.  For the sake of completeness, however, DiPaolo and D&R will 

briefly address a number of subsidiary points made by the Nygård Parties in their 

Initial Brief.  The points, even collectively, are of little significance in the total 

context of this case, and none is well-taken in any case. 

A. No Issue Can Be Raised with Respect to “Inadequacy of the 
Record” or “Denial of Discovery” by the Nygård Parties  

The Nygård Parties allege that the district court did not “determine the key 

issues” or “develop an adequate record,” presumably by allowing them more 

“discovery.”  (Appellants’ Br. at 31-35.)  All aspects of the Nygård Parties’ 

somewhat amorphous criticism fail.   

The Nygård Parties first complain, (id. at 31-35), that the district court strayed 

from this Court’s teachings in La Seguridad v. Transytur Line, 707 F.2d 1304 (11th 

Cir. 1983).  In La Seguridad, this Court reiterated the governing factors, noting that 
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the “touchstone” issue was convenience, and “controlling weight cannot be given to 

any one factor in the balancing process.”  Id. at 1307.  This Court ordered a remand 

in La Seguridad because the record did not disclose the “important witnesses,” the 

location of the relevant documents, the “underlying nature of the [plaintiff’s] 

claims,” or even of the other party’s defenses.  Id. at 1308–09.   

The district court fully complied with the teachings of La Seguridad.  In this 

case, the factual positions of the parties on the main issues were clearly stated.  The 

Nygård Parties claim to be the victims of a conspiracy to harm them by through 

procurement of false accusations of misconduct in the form of perjured testimony.  

DiPaolo and D&R, by contrast, protest that they are only investigators, recording the 

damning statements and admissions of others under the supervision of counsel, 

acting in accordance with legal and ethical requirements and filing the resulting 

verbatim witness statements in a court file.  The district court was well aware of the 

contentions of the parties and, moreover, accepted without reservation the Nygård 

Parties’ proffers as to relevant issues and witnesses.  It just so happens that the vast 

majority of the pertinent witnesses are available in the Bahamas and not in Florida.  

And, on the other hand, no witnesses who are available in Florida are not also 

available in the Bahamas.  Any lack of precision surrounding the Nygård Parties’ 

“theory of the case” was attributable to the Nygård Parties and not to the district 

court.   
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While the Nygård Parties complain of insufficient discovery,20 (Appellants’ 

Brief at 35), they cannot do so, as no claim of error in this regard was preserved.  

Before the trial court, the Nygård Parties raised no claim that discovery was 

necessary to resolve the forum non conveniens motion, (see DE 44 (Plaintiffs’ 

Opposition to Motion)),21 and filed no motion to compel production of any 

documents or other discovery from DiPaolo, D&R, or any third party.   Thus, the 

Nygård Parties cannot be heard in this Court to seek reversal based on the state of 

discovery.  Access Now, Inc., 385 F.3d at 1331; Republic of Panama, 119 F.3d at 

941.    

  

                                           
20  The general rule is that forum non conveniens motions are resolved as early 

as possible, before the taking of extensive discovery.  While this is not true in all 
cases, the “district court’s inquiry [on forum non conveniens] does not necessarily 
require extensive investigation.”  Van Cauwenberghe v. Biard, 486 U.S. 517 (1988).  
The Nygård Parties took the position in the trial court that this was the case here, 
and it cannot take a different position because the district court’s decision on the 
record they created was not to its liking.  

21  To be sure, the Nygård Parties’ opposition to the Motion to Dismiss based 
on forum non conveniens, (DE 44 at 16 and n. 3, 9, and 16), used the lack of 
discovery to excuse the weakness or vagueness of aspects of their claims.  They did 
not, however, ask for discovery to be produced prior to resolution of the forum non 
conveniens motion as they now argue on appeal. 
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B. The District Court Did Not Err in Considering the Location of 
Witnesses Within the United States 

The Nygård Parties also contend that the district court committed legal error 

by considering only contacts with Florida rather than the United States as a whole.  

(Appellants’ Br. at 39-40.)  This was not an error—it is highly relevant that not a 

single witness, except for DiPaolo and D&R, could be found within 100 miles of the 

courthouse or within the state of Florida, because the court could only compel trial 

testimony from witnesses within those geographic limits.  See Fed. R. Civ. P. 

45(c)(1); (DE 47 at 16-17.)  Indeed, the district court ruled in accord with Supreme 

Court case law on the availability of compulsory process to ensure that witnesses 

would testify at trial.  Gulf Oil Corp., 330 U.S. at 511; Aldana, 578 F.3d at 1292 

(district court factored into its decision “its ability to compel the attendance of 

unwilling witnesses”). 

Moreover, the district court was justified in finding that substantial costs 

would be incurred by witnesses traveling from the Bahamas to Miami and, given 

that most U.S. witnesses were outside of the district, that the difference in travel 

costs to the Bahamas rather than Miami would not be substantial. E.g., Tazoe, 631 

F.3d at 1332-33; Fischer v. Magyar Allamvasutak Zrt., 777 F.3d 847, 870 (7th Cir. 

2015) (finding dismissal on forum non conveniens appropriate, in part, because 

witnesses were widely dispersed, and it was not clear that moving litigation from 

Hungary to the United States would lighten the travel burden); Goldstein v. Hard 
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Rock Cafe Int'l (USA), Inc., 519 F. App'x 653, 655 (11th Cir. 2013) (affirming the 

district court’s conclusion that travel from New Jersey to Florida is equally 

inconvenient to travel from New Jersey to the Dominican Republic).  Consistent 

with decisions likes these, district courts in the Southern District of Florida have 

consistently concluded that when witnesses must travel for trial, there is no 

significant difference in convenience between Florida and various Caribbean fora.  

See, e.g., Seguros Universales, S.A. v. Microsoft Corp., 32 F. Supp. 3d 1242, 1250 

(S.D. Fla. 2014); Beaman v. Maco Caribe, Inc., 790 F. Supp. 2d 1371, 1377–78 

(S.D. Fla. 2011). 

C. The District Court Did Not Improperly Shift the Burden of 
Persuasion or Make Assumptions Adverse to the Nygård Parties 

The Nygård Parties allege that the district court “essentially” shifted the 

burden of persuasion to them by granting DiPaolo’s and D&R’s motion to dismiss.  

(Appellants’ Br. at 42.)  What in fact happened was that the DiPaolo and D&R met 

their burden of satisfying the requirements for forum non conveniens dismissal.  

While the district court expressly accepted the well-pleaded allegations of the 

complaint as true for purposes of the forum non conveniens motion (DE 47 at 1), this 

was not a motion to dismiss under Fed. R. Civ. P. 12(b)(6), and the district court was 

permitted to consider all record evidence.  See e.g., Koster, 330 U.S. at 531.   The 

record in this case included not only the uncontradicted Malins Declaration but also 

the details of the Nygård Parties’ own prior positions in various Bahamian and New 
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York proceedings, which the district court ultimately found more persuasive than 

the Nygård Parties’ specious position in the RICO action.     

Apparently the Nygård Parties would prefer a forum non conveniens analysis 

focusing only on the strategic goals and contentions of the Nygård Parties.  

(Appellants’ Br. at 29-31.)  However, courts look to the relative convenience of both 

parties, normally under the assumption that there is a triable dispute between the 

parties on the issues alleged by the plaintiff.  Thus, in Tazoe, this Court expressly 

noted that the district court should consider not only the plaintiff’s “theories of 

liability,” but also the opposing party’s theories.  Tazoe, 631 F.3d at 1332.  “The 

analysis begins with the elements of plaintiffs’ causes of action,” but “the court must 

then consider the necessary evidence required to prove and disprove each element.”  

Id. (citing Ford, 319 F.3d at 1308 (emphasis in original, internal ellipses, and 

quotations omitted)).  The district court adhered to the proper analysis in this case, 

accepting the complaint’s allegations as stating a valid cause of action; accepting the 

proffer of DiPaolo and D&R as to their defenses; and considering the likely 

witnesses as to both the Nygård Parties’ claims and the defenses to those claims.  Far 

from “accepting defendants’ mischaracterization” of what the case was about, the 

district court made its own conclusions from a review of the record, including the 

complaint, and other papers drafted by the Nygård Parties themselves. 
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CONCLUSION 

 For reasons stated in this Brief and in the record, the decision of the district 

court should be AFFIRMED. 

Respectfully submitted, 

By:  s/Jeffrey B. Crockett     
Jeffrey B. Crockett (Fla. Bar No. 347401) 
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