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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MINNESOTA 

THIRD DIVISION 
 
D.M., a minor, by BAO XIONG, the mother, 
legal guardian, and next friend of D.M.; and 
Z.G., a minor, by JOEL GREENWALD, the 
father, legal guardian, and next friend of Z.G., 
 
                                    Plaintiffs, 
v. 
 
MINNESOTA STATE HIGH SCHOOL 
LEAGUE; DAVID SWANBERG in his 
official capacity as President of the Board of 
Directors for the MINNESOTA STATE 
HIGH SCHOOL LEAGUE; ERICH 
MARTENS in his official capacity as 
Executive Director of the MINNESOTA 
STATE HIGH SCHOOL LEAGUE; 
CRAIG PERRY in his official capacity as an 
Associate Director of the MINNESOTA 
STATE HIGH SCHOOL LEAGUE; and 
BOB MADISON in his official capacity as an 
Associate Director of the MINNESOTA 
STATE HIGH SCHOOL LEAGUE, 
   
                                   Defendants.  

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

 
 
JURY TRIAL DEMANDED 
 
 
 
Case No. _______________ 
 
 
COMPLAINT FOR  
DECLARATORY AND 
INJUNCTIVE RELIEF 
 
 

 
INTRODUCTION 

 1. D.M. and Z.G. (Plaintiffs) are rising juniors at two different Twin Cities-area 

high schools. They are not very much alike. D.M. is the soft-spoken son of first-generation 

Hmong immigrants. Z.G. is the outgoing son of a middle-class Minnesota family. But both 

boys love to dance. D.M found dance over a year ago when a friend took him to a jazz class. 

He took to it immediately. Dance provides D.M. with a sense of pride, a feeling of belonging, 

and self-esteem. Z.G., in contrast, first began dancing in the fifth grade. He loves the 
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combination of performance art and technical skill that comes with dancing competitively. 

Both boys have sought to try out for their high school dance team. The schools and teammates 

on those teams are encouraging, and would universally welcome the boys on the team. Yet, 

rules developed and enforced by the Minnesota State High School League (MSHSL) prohibit 

boys from participating in competitive Dance Team. As a result of those rules, D.M and Z.G. 

are denied the opportunity to dance simply because of their sex. 

 2. The right to equal protection of the laws and to not be discriminated against on 

the basis of sex is guaranteed by the Equal Protection Clause of the Fourteenth Amendment 

to the U.S. Constitution. Title IX of the Education Amendments of 1972 (Title IX) likewise 

prohibits discrimination on the basis of sex in any program that receives federal financial 

assistance. Because MSHSL’s policy overtly discriminates on the basis of sex, it violates both 

the Fourteenth Amendment and Title IX. 

JURISDICTION AND VENUE 

3. This action arises under (1) the Fourteenth Amendment to the United States 

Constitution, pursuant to 42 U.S.C. § 1983; and (2) Title IX of the Education Amendments 

of 1972, 20 U.S.C. § 1681, et seq. This Court has jurisdiction over these federal claims under 

28 U.S.C. §§ 1331 (federal question) and 1343(a) (redress for deprivation of civil rights). 

Declaratory relief is authorized by the Declaratory Judgment Act, 28 U.S.C. §§ 2201-2202. 

 4. Venue is proper in this Court under 28 U.S.C. § 1391(b)(2) on the grounds that 

a substantial part of the acts giving rise to Plaintiffs’ claims occurred in Minnesota. 
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5. Venue in this Division is proper under 28 U.S.C. § 103(3) on the grounds that 

a substantial part of the acts giving rise to Plaintiffs’ claims occurred in Ramsey County, 

Minnesota. 

PARTIES 

Plaintiffs 

 6. D.M. is a sixteen-year-old boy who lives with his parents and other family 

members in Maplewood, Minnesota. D.M. resides within the Roseville School District where 

he is a rising eleventh grade student at Roseville High School. D.M. is passionate about dance, 

and will benefit personally and socially through participation in Dance Team. If the challenged 

rules are declared unconstitutional and enjoined, D.M. will try out for his school’s competitive 

Dance Team. 

 7. Bao Xiong is D.M.’s mother, legal guardian, and next friend. She resides with 

D.M. in Maplewood, Minnesota, which is in the Roseville School District. 

 8. Z.G. is a sixteen-year-old boy who lives with his parents and other family 

members in Minnetonka, Minnesota. Z.G.’s residence is in the Hopkins School District where 

he is a rising eleventh grade student at Hopkins High School. Z.G. is passionate about dance, 

and will benefit personally and socially through participation in Dance Team. If the challenged 

rules are declared unconstitutional and enjoined, Z.G. will try out for his school’s competitive 

Dance Team. 

 9. Joel Greenwald is Z.G.’s father, legal guardian, and next friend. He resides with 

Z.G. in Minnetonka, Minnesota, which is in the Hopkins School District. 

  

CASE 0:18-cv-02140-PAM-SER   Document 1   Filed 07/25/18   Page 3 of 14



4 
 

Defendants 

 10. Defendant Minnesota State High School League (MSHSL) is a nonprofit 

corporation that is a voluntary association of public high schools. MSHSL is comprised of 

high schools whose governing boards have delegated their control of extracurricular activities 

to MSHSL. See Minn. Stat. § 128C.01. MSHSL governs interscholastic athletic and fine arts 

competitions for Minnesota-region participating high schools. MSHSL has approximately 500 

member schools. It oversees athletics and fine arts competitions for more than 200,000 

students annually. MSHSL also oversees more than 4,500 registered contest officials and 

judges. MSHSL is being sued pursuant to Ex parte Young, 209 U.S. 123 (1908), for acting under 

color of state law in setting eligibility rules for student participation in high school athletics 

and activities in Minnesota. See DeLaTorre v. Minnesota State High School League, 202 F. Supp. 3d 

1046, 1048 (D. Minn. 2016). 

 11. Defendant David Swanberg is being sued, pursuant to Ex parte Young, in his 

official capacity as the President of the MSHSL Board of Directors. The Board of Directors 

is responsible for administering the affairs of MSHSL and for adopting rules, policies, and 

regulations for high school athletics and activities in Minnesota in line with MSHSL’s 

Constitution and Bylaws. 

 12. Defendant Erich Martens is being sued, pursuant to Ex parte Young, in his 

official capacity as the Executive Director of MSHSL. As the official executive of MSHSL, 

Mr. Martens is responsible for the general administration of all MSHSL activities. 

 13. Defendant Craig Perry is being sued, pursuant to Ex parte Young, in his official 

capacity as an Associate Director of MSHSL. Among other duties, Mr. Perry is responsible 
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for making eligibility determinations for student participation in Minnesota high school 

athletics and activities. 

 14. Defendant Bob Madison is being sued, pursuant to Ex parte Young, in his official 

capacity as an Associate Director of MSHSL. Among other duties, Mr. Madison is responsible 

for administering the Dance Team program for MSHSL. 

FACTUAL ALLEGATIONS 

I 

DANCE IS IMPORTANT TO PLAINTIFFS 

 15. Plaintiffs incorporate and re-allege each and every allegation contained in the 

preceding paragraphs of this Complaint. 

 16. D.M. began dancing over a year ago when he was fifteen-years old and attended 

a dance try out with a friend. Since his initial introduction to dance, D.M has studied and 

practiced jazz, kick, and several other dance techniques. 

 17. Participation in dance provides D.M. with the opportunity to be part of a larger 

community, and is a vital source of self-esteem and teamwork. Dance provides D.M. with self-

confidence and a feeling of acceptance and belonging. 

 18. Z.G. first began dancing in the fifth grade when he attended recreational dance 

classes in a professional studio. In eighth grade, Z.G. began dancing regularly in a private 

studio. 

 19. Participation in dance has provided Z.G. with community and friendship. Z.G. 

thrives on the athleticism and competition of dance, and also enjoys the storytelling inherent 

in dance. 
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II  

THE CHALLENGED RULES 

 20. Plaintiffs incorporate and re-allege each and every allegation contained in the 

preceding paragraphs of this Complaint. 

21. In order to join MSHSL, a school must adopt the Constitution, Bylaws, rules, 

and regulations of MSHSL, which are published in MSHSL’s Official Handbook. The 

handbook establishes the eligibility rules for participation in interscholastic and fine arts 

competitions for MSHSL member schools. A true and correct copy of the Handbook is 

attached to this Complaint as Exhibit 1. 

22. Section 400.00 of the Handbook concerns the “Administration of Athletic 

Program Bylaws.” 

23. Specifically, Bylaw 412 “identifies the MSHSL Sponsored Activities for girls’ 

[sic] and the activities that are available for either sex.” 1 

24. Under MSHSL Bylaw 412, Dance Team is offered only for girls. 

III 
 

MSHSL’S RULES PREVENT PLAINTIFFS FROM 
DANCING FOR THEIR RESPECTIVE SCHOOL TEAMS 

 
25. Plaintiffs incorporate and re-allege each and every allegation contained in the 

preceding paragraphs of this Complaint. 

                                                           
1 See http://www.mshsl.org/mshsl/MSHSLParticipationFactSheet.pdf, unpaginated page three, 
available as Exhibit 2. 
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26. D.M. has sought to join the Roseville High School competitive Dance Team. 

After inquiring about auditioning or trying out for the team, D.M. was informed that MSHSL’s 

rules prevent him from joining the team because he is a boy. 

27. In support of his school’s dance team and dancers—many of whom D.M. 

dances with at the private studio—D.M. volunteered to become the manager for the Roseville 

High School competitive Dance Team. As manager, D.M. traveled with the team for 

competitions and voluntarily attended early morning practices. 

28. Because of MSHSL’s policy of prohibiting boys from competing in competitive 

Dance Team, D.M. is not permitted to participate on his school’s competitive Dance Team as 

a dancer. 

29. D.M.’s ineligibility to dance for the school team causes irreparable and ongoing 

harm to him each school year. 

30. At such time as MSHSL’s challenged rules and policies are declared 

unconstitutional, unlawful, and enjoined, D.M. has concrete and specific plans to try out for 

his school’s competitive Dance Team. 

31. Z.G. sought to join the Hopkins High School competitive Dance Team. After 

inquiring about auditioning or trying out for the team, Z.G. was informed that MSHSL’s rules 

prevent him from joining the team because he is a boy. 

32. Although Z.G. dances with many of the girls on his school team privately, he is 

not allowed to join them for Dance Team at school. 
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33. Z.G.’s school athletic director and the female members of Hopkins High 

School’s competitive Dance Team support Z.G. joining the team, but are prevented from 

allowing it because of MSHSL’s rules. 

34. At such time as MSHSL’s challenged rules and policies are declared 

unconstitutional, unlawful, and enjoined, Z.G. has concrete and specific plans to try out for 

his school’s competitive Dance Team. 

CLAIMS FOR RELIEF 

FIRST CAUSE OF ACTION 

MSHSL’s Prohibition on boys dancing violates the Equal Protection Clause of 

the Fourteenth Amendment 

 35. Plaintiffs incorporate and re-allege each and every allegation contained in the 

preceding paragraphs of this Complaint. 

36. Pursuant to Minn. Stat. Ann. § 121A.04 and the Handbook published by 

MSHSL, acting under color of state law, MSHSL forbids boys from participating as dancers 

in high school competitive Dance Team in Minnesota. 

37 Thus, the rules and policies set forth in MSHSL’s Handbook discriminate 

against Plaintiffs based on their sex. 

38. Because MSHSL’s rule limiting competitive Dance Team to girls constitutes 

express sex discrimination, the rule is subject to “intermediate scrutiny.” See Craig v. Boren, 429 

U.S. 190, 197 (1976). 
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39. Under intermediate scrutiny, the Equal Protection Clause of the Fourteenth 

Amendment prohibits government from discriminating based on sex unless the reasons for 

doing so are substantially related to important government objectives. 

40. MSHSL’s decision to restrict competitive Dance Team to girls does not further 

an important government objective. 

41. MSHSL’s decision to restrict competitive Dance Team to girls is not 

substantially related to an important government objective. 

42. MSHSL impermissibly relies on outmoded stereotypes for boys and girls in its 

decision to prohibit boys from competing in Dance Team. 

43. Therefore, Plaintiffs have been denied their right to equal protection of the law 

in violation of the Fourteenth Amendment to the U.S. Constitution. 

44. Plaintiffs suffer substantial and ongoing harm because MSHSL treats D.M. and 

Z.G. differently from female students without adequate justification. 

45. Plaintiffs will continue to suffer substantial and irreparable harm unless the 

discrimination enshrined in MSHSL’s rules and policies is declared unlawful and enjoined by 

this Court. 

SECOND CAUSE OF ACTION 

MSHSL’s Prohibition on boys dancing violates Title IX of the Education 

Amendments of 1972 

46. Plaintiffs incorporate and re-allege each and every allegation contained in the 

preceding paragraphs of this Complaint. 
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 47. In violation of Title IX of the Education Amendments of 1972, 20 U.S.C. 

§ 1981, et seq., and the regulations and policies promulgated thereunder, see 34 C.F.R. § 106, 

et seq., MSHSL’s rules and policies discriminate against Plaintiffs based on their sex by 

prohibiting boys from participating in sanctioned competitive Dance Team activities. 

 48. Title IX prohibits discrimination on the basis of sex in any education program 

or activity that receives federal financial assistance. 20 U.S.C. § 1681(a). 

 49. Dance Team is a single-sex extracurricular activity governed by 34 C.F.R. 

§ 106.34(b)(1)(i)(A)-(B).2 

 50. Thus, MSHSL must show that limiting Dance Team to girls is based on an 

important objective 

(A) To improve educational achievement of its students, through a recipient’s overall 

established policy to provide diverse educational opportunities, provided that the 

single-sex nature of the class or extracurricular activity is substantially related to 

achieving that objective; or 

(B) To meet the particular, identified educational needs of its students, provided that 

the single-sex nature of the class or extracurricular activity is substantially related to 

achieving that objective. 

Id. 

                                                           
2 See Peter E. Holmes, U.S. Department of Education, Office for Civil Rights, “Letter to Chief State 
School Officers, Title IX Obligations in Athletics,” Sept. 1975, https://www2.ed.gov/about/offices/ 
list/ocr/docs/holmes.html; see also Letter from Mary Frances O’Shea, National Coordinator for Title 
IX Athletics, Office of Civil Rights, United States Department of Education, to David V. Stead, 
Executive Director, Minnesota State High School League (Apr. 11, 2000), available as Exhibit 3. 
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 51. Justifications for single-sex extracurricular activities must be “based upon 

genuine justifications” and may not “rely on overly broad generalizations about the different 

talents, capacities, or preferences of either sex.” 34 C.F.R. § 106.34(b)(4)(i). 

 52. A single-sex extracurricular activity must be implemented “in an evenhanded 

manner,” student enrollment must be “completely voluntary,” and there must be a 

“substantially equal” coeducational extracurricular activity. 34 C.F.R. § 106.34(b)(1)(ii)-(iv). 

 53. All single-sex extracurricular activities must be evaluated by MSHSL at least 

every two years “to ensure that single-sex classes or extracurricular activities are based upon 

genuine justifications and do not rely on overly broad generalizations about the different 

talents, capacities, or preferences of either sex and that any single-sex classes or extracurricular 

activities are substantially related to the achievement of the important objective for the classes 

or extracurricular activities.” 34 C.F.R. § 106.34(b)(4). 

 54. MSHSL’s decision to restrict Dance Team to girls is not based on a valid 

important objective. 

 55. MSHSL’s decision to restrict Dance Team to girls is not substantially related to 

an important objective. 

 56. MSHSL impermissibly relies on outmoded stereotypes for boys and girls in its 

decision to prohibit boys from competing in Dance Team. 

 57. Therefore, MSHSL impermissibly discriminates against Plaintiffs on the basis 

of sex in violation of Title IX. 

 58. If Dance Team is considered a sport instead of an extracurricular activity, 

Title IX regulations require that “[n]o person shall, on the basis of sex, be excluded from 
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participation in…any interscholastic, intercollegiate, club or intramural athletics offered by a 

recipient, and no recipient shall provide any such athletics separately on such basis.” 34 C.F.R. 

§ 106.41(a). 

 59. An exemption from the general prohibition on single-sex athletics exists “where 

selection for such teams is based upon competitive skill or the activity involved is a contact 

sport.” 34 C.F.R. § 106.41(b). 

 60. Dance Team is neither a contact sport nor an activity where team selection is 

based on “competitive skill,” therefore the exemption does not apply to Dance Team. 

 61. Maintaining Dance Team as a girls-only activity is not necessary to comply with 

the U.S. Department of Education’s 1979 “Intercollegiate Athletics Policy Interpretation.” See 

44 Fed. Reg. 71,413, 71,418 (1979). 

 62. Indeed, the 1979 Policy Interpretation does not apply to high school sports or 

extracurricular activities. 

 63. Plaintiffs suffer substantial and ongoing harm because MSHSL treats Plaintiffs 

differently than female students without adequate justification. 

 64. Plaintiffs will continue to suffer substantial and irreparable harm unless the 

discrimination enshrined in MSHSL’s rules and policies is declared unlawful and enjoined by 

this Court. 
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PRAYER FOR RELIEF 

 WHEREFORE, Plaintiffs respectfully request the following relief: 

 1. A declaratory judgment that MSHSL’s rules and policy of limiting high school 

competitive Dance Team to female dancers is unconstitutional to the extent that it deprives 

Plaintiffs of equal protection of the laws in violation of the Equal Protection Clause of the 

Fourteenth Amendment to the U.S. Constitution; 

 2. A declaratory judgment that MSHSL’s rules and policy of limiting high school 

competitive Dance Team to female dancers violates Title IX of the Education Amendments 

of 1972 to the extent MSHSL discriminates on the basis of sex; 

 3. A permanent injunction against enforcement of MSHSL’s discriminatory rules 

and policy by MSHSL, its agents, representatives, employees, and members; 

 4. An award of attorney fees, costs, and expenses in this action pursuant to 

42 U.S.C. § 1988; and 

 5. An award of any further legal and equitable relief as the Court may deem just 

and proper. 

 DATED:  July 25, 2018. 

Respectfully submitted, 
 
__________s/ Eric G. Kaardal__________ 
ERICK G. KAARDAL (Minn. Bar No. 0229647) 
Mohrman, Kaardal and Erickson, P.A. 
150 S. 5th Street, Suite 3100 
Minneapolis, Minnesota 55402 
Telephone:  (612) 341-1074 
Facsimile:  (612) 341-1076 
Email:  kaardal@mklaw.com 
 
JOSHUA P. THOMPSON (Cal. Bar No. 250955*) 

CASE 0:18-cv-02140-PAM-SER   Document 1   Filed 07/25/18   Page 13 of 14



14 
 

ANASTASIA P. BODEN (Cal. Bar No. 281911*) 
CALEB R. TROTTER (Cal. Bar No. 305195*) 
TIMOTHY SNOWBALL (Cal. Bar No. 317379*) 
Pacific Legal Foundation 
930 G Street 
Sacramento, California 95814 
Telephone:  (916) 419-7111 
Facsimile:  (916) 419-7747   
Email:  JThompson@pacificlegal.org 
Email:  ABoden@pacificlegal.org 
Email:  CTrotter@pacificlegal.org 
Email:  TSnowball@pacificlegal.org 
*Pro Hac Vice applications to be filed 
 
Attorneys for Plaintiffs D.M. and Z.G. 
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