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I. INTRODUCTION 

1. By this original Petition for Writ of Mandate, Petitioner seeks 

a writ pursuant to California Constitution Article VI, Section 10, California 

Code of Civil Procedure Section 1085 and Rule 8.486 of the California 

Rules of Court, preventing Respondent, Alex Padilla, the Secretary of State 

of California, from placing Proposition 9 on the November 2018 ballot.  

Popularly known as the “Cal 3” or “Draper” initiative, Proposition 9 seeks 

the complete abolition of the existing State of California, its Constitution 

and every institution created thereunder, to be replaced by three new states 

and three new constitutions.   

2. Proposition 9, which would make sweeping changes in our 

State’s basic constitutional framework, constitutes a patent misuse of 

California’s initiative process.  Even if it had been proposed as a 

constitutional amendment, no initiative could properly attempt such 

complete dismantling of our constitutional structures.  Under our 

Constitution, voters have a voice in public policy through direct democracy.  

But the Constitution imposes a demanding threshold for making changes to 

the basic structure of our government – or abrogating it altogether.  Any 

reasonable application of those standards requires that Proposition 9 not be 

placed on the ballot.  A failure to apply those standards here would invite 

other similar initiative abuse.   
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3. Because of Proposition 9’s built-in structural uncertainties, 

following voter approval, many key governmental institutions – and 

California’s citizenry as a whole – would not know for an indefinite period 

of time, for example, whether our legislative, executive and judicial 

branches and our administrative agencies will continue to function.  And, 

California’s business partners and creditors would face uncertainty in their 

relationship with the State of California.  This would make post-election 

review inadequate to avoid potentially irreversible damage to the State.  

4. The Secretary of State’s current schedule anticipates that the 

voting materials for the November 6, 2018 general election will be sent to 

the printer on August 13, 2018, allowing approximately five weeks for this 

Court to reach its decision.  Other dates on the Secretary of State’s schedule 

also offer opportunities for an effective Court order. 

II. PARTIES 

5. Petitioner, the Planning and Conservation League (“PCL”), is 

a California nonprofit corporation with its offices and staff in Sacramento. 

Over the years, PCL has had a statewide membership of approximately 

25,000 Californians.  PCL also partners with hundreds of California 

organizations to provide an effective voice in Sacramento for sound 

planning and responsible environmental policy at the State level.  PCL was 

formed in 1965 by individuals who were concerned about the uncontrolled 

development taking place throughout California and the destruction that 
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accompanied it.  Today, PCL continues to work on the leading challenges 

facing our State, such as advocating for land-use planning focused on our 

urban cores that will transform neighborhoods into thriving, livable, and 

healthy communities.  For many years PCL has been a proponent and/or 

supporter of ballot measures to protect the environment throughout the 

State.   

6. Respondent, Alex Padilla, is the Secretary of State of the 

State of California.  Padilla is charged with certifying initiatives for the 

ballot when they have sufficient signatures to qualify and with preparing 

the official voting materials that all voters will use in the November 6, 

2018.  He is sued in his official capacity.   

7. Real Party in Interest, Timothy Draper, is the Proponent of 

Proposition 9.   

III. FACTUAL BACKGROUND 

8. On September 7, 2017, Draper submitted the text of the 

measure to the Attorney General and requested that he prepare a title and 

summary of his proposed ballot measure, so that it could be circulated for 

the purpose of gathering signatures.  A copy of Draper’s letter, which 

includes the text of the measure, is attached as Exhibit 1 (S1-6) and 

incorporated herein by reference.  The initiative’s proposed language 

includes broad legislative “findings” that “vast parts of California are 

poorly served by a representative government dominated by a large number 
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of elected representatives from a small part of our state,” and that the 

“citizens of the whole state would be better served by three smaller state 

governments.”  S3.  The initiative’s “purpose” is declared to be 

(1) ”establishing new boundaries for three new states” within the existing 

state boundaries; (2) ”establishing a procedure for the transformation” of 

the existing state of California into three new states; and (3) providing the 

required “legislative consent” to obtain Congressional approval of the 

proposed division under the U.S. Constitution.  S4. 

9. Section 3 of the proposed initiative statute would add new 

sections 173 and 174 to the Government Code.  S4-6.  Section 173 divides 

the 58 counties within the existing state of California among the three new 

states; it ostensibly provides the needed “legislative consent” for the 

proposed state reorganization required by Article IV, Section 4 of the 

United States Constitution, characterizing it as “given by the people”; and it 

directs the Governor, upon the initiative’s approval, to transmit the 

“certified election results” to Congress for its approval of the three new 

states within a “requested” one year timeframe.  S4-5.   

10. Proposed new Government Code Section 174 provides that, 

upon voter approval of the initiative, the Legislature “shall provide for the 

division and transformation of California.”  S5.  If the Legislature fails to 

act within twelve months of congressional assent to the division of the 

state, the new Government Code section provides that “the debts of the 
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[existing State] shall be distributed among the newly created states based 

on the populations of the new states proportionately to the whole 

population of California at the time of congressional action.”  S5 (emphasis 

added).  The assets would be distributed differently:  “the assets within the 

boundaries of each newly created state shall become the assets of that new 

state.”  S5.  Section 174 further provides that “[t]he legal relationship 

between the counties and the [existing State] shall continue until the 

organization and establishment of separate governments in newly created 

states including the adoption of a Constitution by convention or popular 

vote within each newly created state.”  S5-6.  

11. On October 24, 2017, pursuant to his statutory duties, the 

Attorney General provided the initiative circulators with a title – “Division 

of California into Three States” – and summary of the proposal.  A copy of 

the Title and Summary is attached as Exhibit 2 (S7-8) and incorporated 

herein by reference.  

12. On October 9, 2017, the State Legislative Analyst and the 

State Director of Finance, pursuant to their statutory duties, prepared a 

structural and financial analysis of the proposed initiative.  A copy of the 

analysis is attached as Exhibit 3 (S9-22) and incorporated herein by 

reference.  
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13. Among the profound structural and financial problems the 

Legislative Analyst and the Director of Finance identified are the 

following. 

 If the proposed initiative is approved, “all tax collections and 

spending by the existing State of California would end.  

California’s existing state assets and liabilities would be 

divided among the three new states.”  S22. 

 While the measure anticipates that legislative action to divide 

California’s debts and secure congressional approval will be 

completed within two years after voter approval, it would be 

very difficult for this timeline to be put into practice.  “When 

West Virginia separated from Virginia, court cases related to 

the states’ debts persisted for about 50 years….  [T]here is a 

high likelihood that the process would take many years to 

complete.”  S22. 

 If the Legislature does not timely act to divide up the assets 

and liabilities among the three new states, the measure’s 

default provision directs that the assets will be distributed 

according to their locations among the three new states while 

the debts will be divided based on the respective populations 

of the three new states.  This will create many very difficult 

financial and structural problems.  S12.  Thus for example, 
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the new state of Southern California would have the greatest 

population, S14, and therefore the most debt obligations 

automatically allocated to it, but it would have the lowest per 

capita income level, S15, the lowest personal income tax 

base, S15, and the lowest property tax base, S16. 

 The wealthiest new state, Northern California, would have the 

smallest share of the existing state’s expensive Medi-Cal 

program.  S15. 

 The poorest new state, Southern California, houses 55 percent 

of California prison inmates, but only 35 percent of those 

inmates come from that geographic area.  S20. 

 Numerous heavy one-time costs would inevitably be incurred 

should the initiative succeed.  For example, because there 

would be three state capitals instead of the one identified in 

the existing state constitution (Sacramento), see CAL. CONST., 

art. 3, § 2, the new states would need to spend very 

substantial monies on “new buildings such as new state 

capitals to house their state governments.”  S21.   

 Currently, many taxation and public spending requirements 

are embodied in the existing State Constitution.  But under 

Proposition 9, the new states would have a blank slate and 

could make their own new decisions on such issues as 
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funding public schools irrespective of the constraints of 

Proposition 98; local and state taxing irrespective of the 

restrictions of Proposition 13; financing transportation and 

other infrastructure and whether to compete California’s 

planned high-speed rail system “as a multi-state system”; 

possible re-organization of key public services such as 

transportation, water and higher education “on a multi-state 

basis”; compensation of public employees, including their 

health and retirement benefits, and how to address unfunded 

liabilities of California’s existing employee retirement plans.  

S21. 

14. The joint report does not purport to be a comprehensive 

evaluation of all of the proposed initiative’s flaws.  For example, 

Proposition 9 also threatens the continued protection of the fundamental 

civil and human rights enumerated in California’s existing constitution.  

See CAL. CONST., art. I.  These include the right of privacy, id., § 1, free 

speech, id., § 2, right of assembly, id., art. I § 3, freedom of religion, id., 

§ 4, and due process of law, id., § 7.  Although these declared rights are 

a fundamental part of California’s existing basic plan of government, 

Proposition 9 proposes that the three new states would draft their own 

constitutions, which may or may not protect those rights.  Proposition 9 

would also abrogate the basic guarantee in the current Constitution that the 
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Board of Regents will govern the University of California system without 

undue interference by the Legislature.  See CAL. CONST., art. IX, § 9.  The 

three new state constitutions would separately grapple with how much 

independence their portions of the University system should have, and 

would make particularized decisions about whether to allow in-state tuition 

to residents of the existing State of California. 

15. On June 12, 2018, the Secretary of State certified that the 

proposed initiative had gathered sufficient valid signatures to appear on the 

November 6, 2018 election ballot, as Proposition 9.  See Qualified State 

Ballot Measures, California Secretary of State website, 

http://www.sos.ca.gov/elections/ballot-measures/qualified-ballot-measures/.  

16. According to the Secretary of State’s website, after such 

activities as gathering arguments for and against the various ballot 

measures and gathering candidate statements are completed, the Secretary 

will make publicly available a draft “voter information guide” from July 24 

to August 13.  See General Election Calendar, California Secretary of State 

Website, http://www.sos.ca.gov/elections/upcoming-elections/general-

election-november-6-2018/general-election-calendar/.  During this period, 

“any elector may seek a writ of mandate to amend or delete any portion 

thereof prior to its printing.”  Id.  On August 13, the Secretary of State 

anticipates delivering the “voter information guide” to the Office of State 

Publishing.  Id.  The Secretary’s schedule offers additional dates by which 
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possible supplemental materials ordered by this Court could be printed and 

distributed.  Id.  For example, the printed “voter information guides” are 

not proposed to be distributed to state and local officials and public 

institutions until September 22nd and then to the voters between 

September 27 and October 6.  Id.   

17. The changes in our state’s basic governmental framework are 

so profound that, given the extensive uncertainties about the next steps 

Proposition 9 contemplates following voter approval, this Court’s post-

election review would inevitably be carried out against a background of 

uncertainties and unresolved questions.  These uncertainties and disruptions 

among government officials and the citizenry at large create special 

circumstances making post-election review highly impractical.  

IV. CAUSE OF ACTION FOR WRIT OF MANDATE:  

PROPOSITION 9 CONFLICTS WITH THE EXISTING 
CALIFORNIA CONSTITUTION AND IMPROPERLY 
PROPOSES TO FUNDAMENTALLY REVISE AND 
ABROGATE THE CONSTITUTION’S BASIC PLAN OF 
GOVERNMENT, WHILE ABOLISHING THE EXISTING 
STATE. 

18. Paragraphs 1 through 17 set forth above are incorporated 

herein by reference. 

19. The California Constitution authorizes use of the initiative 

process to initiate and adopt statutes and constitutional amendments.  CAL. 

CONST., art. 2, § 8(a); art. 18, § 3.  But any initiative statute must conform 
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to the existing State Constitution.  Initiative statutes are powerless to 

conflict with, disregard or change the Constitution.  Proposition 9 

fundamentally conflicts with the Constitution and proposes instead to 

disregard and abolish California’s current governmental structure, including 

the Constitution’s declared freedoms. 

20. The initiative is so profoundly improper as a statute that, even 

if it had sought to be qualified as a Constitutional amendment it still would 

be highly improper.  “Revisions” of the state Constitution can be made only 

by either (1) a two thirds vote of both California Legislative houses, 

followed by the vote of the majority of the people; or (2) by the Legislature 

by a two thirds vote of both houses calling for a convention to revise the 

constitution followed by such a convention’s favorable vote.  Id., art. 18, 

§§ 1-3.  In California, constitutional revisions are changes that alter the 

state’s basic plan of government, while constitutional amendments are 

changes “within the lines” of the existing constitutional framework.  The 

California Constitution contemplates and demands that fundamental 

revisions in the state’s basic governmental framework be undertaken only 

with the prior study, deliberation, debate, setting of priorities and making of 

compromises that are inherent in the processes of its legislative body.   

21. Proposition 9 violates these important constitutional 

restrictions on the initiative process, because it would fundamentally alter 

the basic plan of government established in the existing state constitution.  
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Beyond this, Proposition 9 would not simply “revise,” but would abolish 

the existing State Constitution and abrogate the existing State of California, 

and its laws, replacing them with three new state constitutions and three 

new states.  This would be a profound change to every aspect of California 

government.  

V. PRAYER FOR RELIEF 

Petitioners request the following relief: 

1. That this Court issue a writ of mandate and other appropriate 

orders mandating that respondent Secretary of State be 

ordered to refrain from taking any steps to place Proposition 9 

on the November 6, 2018 ballot;  

2. That this Court issue any further appropriate orders to the 

Secretary of State to take appropriate actions to include 

possible supplemental materials in the voter information 

pamphlet explaining that Proposition 9 has been invalidated 

and is not subject to vote;  

3. That Petitioners be awarded their attorney’s fees and costs of 

suit, including under California Code of Civil Procedure 

Section 1021.5; and 
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4. For such other and further relief as is just and equitable. 

 
DATED:  July 9, 2018 Law Offices of Carlyle W. Hall, Jr. 

 
/s/ Carlyle W. Hall, Jr.   

 By:  Carlyle W. Hall, Jr. 

 McKool Smith Hennigan, P.C. 
Kirk D. Dillman 
Michael John Miguel 
Robert W. Mockler 

 /s/ Robert W. Mockler   
By:  Robert W. Mockler 
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VERIFICATION 

I, Robert W. Mockler, declare as follows: 

I am an attorney licensed to practice law in California and am one of 

the attorneys for the Petitioner.  I have reviewed the foregoing Petition for 

Writ of Mandate and know its contents.  I informed and believe the matters 

therein to be true and on that ground allege that the matters stated therein 

are true.  I make this Verification because the Petitioner is not located in 

Los Angeles County and because I am more familiar with the facts than the 

Petitioner. 

Executed this 9th day of July, 2018, in Los Angeles, California. 

I declare under penalty of perjury that the foregoing is true and 

correct. 

 
/s/ Robert W. Mockler  
Robert W. Mockler 

 
  



 

21 
 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Proposition 9 proposes to abolish California’s existing basic plan of 

government, including among others: its executive, legislative and judicial 

branches; its complex arrangements regarding the state’s water and natural 

resources, the build-out of its infrastructure throughout the state, and the 

University of California higher educational system; its elaborate 

administrative regulatory structure; its taxation and spending powers and 

limitations; its existing financial arrangements with bondholders and other 

lenders and, not least, its current guarantee of fundamental personal 

freedoms.  No initiative can have such vast reach. 

Proposition 9 may or may not be a good idea, but it cannot effect its 

far-flung agenda by an initiative statute.  Even a proposed constitutional 

amendment, rather than the statute proposed here, would far exceed the 

permissible constitutional boundaries of the initiative process. 

Proposition 9 is constitutionally infirm.  The resources of California 

should not be wasted in placing Proposition 9 on the ballot, and the real 

harm that would be caused by voter approval of an improper initiative 

should be avoided by issuing the requested writ.  
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II. THIS COURT SHOULD EXERCISE ITS AUTHORITY TO 
ISSUE AN ORIGINAL WRIT OF MANDATE ORDERING 
THE SECRETARY OF STATE TO REFRAIN FROM 
PLACING PROPOSITION 9 ON THE BALLOT. 

Article VI, Section 10 of the California Constitution vests this Court 

with original jurisdiction in “proceedings for extraordinary relief in the 

nature of mandamus . . . .”  A writ of mandate may be issued to any person 

“to compel the performance of an act which the law specifically enjoins, as 

a duty resulting from an office.”  Cal. Civ. Proc. Code §1085(a).   

A. Pre-Election Review of Proposition 9 Is Appropriate 
Because It Is Facially Invalid and May Not Properly Be 
Submitted to the Voters. 

Although pre-election review of proposed initiatives is generally not 

favored, the stated general rule applies principally to cases where the 

initiative is alleged to be “unconstitutional because of it substance.”  AFL v. 

Eu, 36 Cal. 3d 687, 695 (1984); Senate v. Jones, 21 Cal. 4th 1142, 1171 

(1999).  Cases contending that an initiative would be substantively invalid 

typically focus on questions of whether an initiative would deprive people 

of their rights or bring about improper actions by governmental officials.  

In such cases, courts in many states have concluded that post-election 

review is preferable, because a precise, ripe factual context can provide 

concreteness and focus, and can avoid advisory opinions.  See generally 

J.D. Gordon & David B. Magleby, Pre-Election Judicial Review of 

Initiatives and Referendums, 64 NOTRE DAME L. REV. 298, 305 (1989). 
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This Court has approved several well-established exceptions to the 

general rule, however, particularly where – as here – an initiative is facially 

invalid, because “the electorate does not have the power to adopt the 

proposal in the first instance.”  AFL v. Eu, 36 Cal. 3d at 695.  Thus, pre-

election review is entirely appropriate “when the challenge is based on a 

claim, for example, that the proposed measure may not properly be 

submitted to the voters because the measure . . . amounts to a constitutional 

revision rather than an amendment.”  Senate v. Jones, 21 Cal. 4th at 1153.  

When a petition for review claims that “the proposed measure may not 

properly be submitted to the voters,” the alleged constitutional harm is 

immediate, because the voters should not be presented with this 

impermissible option at all.  There is no need to wait until after the matter is 

improperly voted upon and the initiative is placed into operation. 

This Court has issued numerous original writs of mandate to 

determine, pre-election, the facial invalidity of a proposed initiative that 

would improperly “revise” the State Constitution or otherwise be outside 

the power authorized by the constitution for the initiative process.  See e.g., 

McFadden v. Jordan, 32 Cal. 2d 330 (1948) (original writ determining that 

proposed “California Bill of Rights” initiative would improperly constitute 

a revision and striking it from ballot); Legislature v. Deukmejian, 34 Cal.3d 

658 (1983) (original writ issued pre-election to determine whether initiative 

could redistrict California a second time despite the State Constitution’s 
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requirement that only a single redistricting is permitted every 10 years) 

AFL v. Eu, 36 Cal. 3d 687 (original writ determining that initiative proposal 

did not constitute a “statute” as the State Constitution defines it, so the 

voters had no power to adopt it by initiative); Senate v. Jones, 21 Cal. 4th 

1142 (original pre-election writ review of initiative that would transfer to 

the courts and special masters the power to apportion the state legislature, 

ordering it to be stricken from the ballot because it violates State 

Constitution’s “single subject” rule); Independent Energy Producers v. 

McPherson, 38 Cal. 4th 1020 (2006) (pre-election writ review of proposed 

initiative ruled proper because the question of whether the power of the 

PUC can be expanded by initiative involves the determination of whether, 

under the State Constitution, the proposal “is not the type of measure that 

may be adopted through the initiative process”).  

In explaining the desirability and propriety of such pre-election 

determinations, this Court has noted that, in such situations, deferring a 

decision until after the election, “may contribute to an increasing cynicism 

on the part of the electorate with respect to the efficacy of the initiative 

process.”  Senate v. Jones, 21 Cal. 4th at 1154.  Because, “[if an initiative 

measure] is facially defective in its entirety, it is wholly unjustified to allow 

voters to give their time, thought, and deliberation to the question of the 

desirability of the legislation as to which they are to cast their ballots, and 

thereafter, if their vote be in the affirmative, confront them with a judicial 
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decree that their action was in vain.”  Id. at 1154 (citation omitted).  To 

allow Proposition 9 to proceed would undermine the initiative process: 

The presence of an invalid measure on the 
ballot steals attention, time and money from the 
numerous valid propositions on the same ballot.  
It will confuse some voters and frustrate others, 
and an ultimate decision that the measure is 
invalid, coming after the voters have voted in 
favor of the measure, tends to denigrate the 
legitimate use of the initiative procedure.   

Senate v. Jones, 21 Cal. 4th at 1154 (quoting AFL v. Eu, 36 Cal.3d at 697).1 

                                              
1 Notably, leading constitutional scholars strongly advocate the necessity of 
this Court’s granting pre-election review of Proposition 9’s patent 
unconstitutionality and the impropriety of placing it on the ballot.  See e.g., 
Richard L. Hasen, Professor, UC Irvine School of Law, California's 
Supreme Court can kill Cal-3 quickly and save us all a lot of trouble, L.A. 
TIMES, June 25, 2018, http://www.latimes.com/opinion/op-ed/la-oe-hasen-
split-california-proposition-legal-problems-20180625-story.html (in a pre-
election review case challenging Cal 3, this Court should determine that 
Proposition 9’s proposed “monumental changes to the nature of the state” 
constitute an impermissible constitutional revision; this Court’s ruling 
ordering Proposition 9 off the ballot would be “a mercy killing” that would 
“save a lot of expense and wasted effort”); Vikram D. Amar, former 
Professor, UC Davis School of Law, current Professor and Dean of 
University of Illinois College of Law, Carving California, Verdict: Legal 
Analysis and Commentary from Justia (August 25, 2017), 
https://verdict.justia.com/2017/08/25/carving-california (the California 
Supreme Court should “weigh in on” the important Cal 3 
“revision/amendment question”; “breaking California up alters . . . most 
every provision in the constitution”; it is a “change in [the] fundamental 
structure . . . [of ] California government” – a “major,  pervasive change” in 
its “essential structure.”). 
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B. Other Factors Further Compel Pre-Election Review. 

This Court has identified other specific factors it will also take into 

account in determining whether to undertake pre-election review.  This case 

fits well within each of those additional factors. 

1. This case presents questions of overwhelming 
importance.  

In Brosnahan v. Eu, 31 Cal. 3d 1 (1982), this Court stated that, in 

determining whether to grant pre-election review on an expedited basis, it 

takes into account “the importance of the question presented.”  Id. at 3.  No 

question can be of more profound or far-reaching importance for the State 

of California than whether it should continue to exist or should instead be 

broken into three new states with three new state constitutions.  In their 

joint report, the State Legislative Analyst and Director of Finance described 

the extensive changes in state governance that would flow from Proposition 

9’s approval, and concluded that the measure would “set in motion 

fundamental revisions in California’s basic governmental framework.”  

S21.  According to their joint report, the initiative’s proposed changes will 

“almost certainly be challenged in the courts” “before its statewide vote,” 

particularly regarding the question of whether a “statutory initiative,” like 

Proposition 9 can legally effectuate them.  S21.2 

                                              
2 See also David L. Ulin, Assistant Professor, USC, Tim Draper's Cal 3 
initiative is so awful, it gives direct democracy a bad name, L.A. TIMES, 
July 4, 2018, http://www.latimes.com/opinion/op-ed/la-oe-ulin-cal-3-
initiative-20180704-story.html# (Cal 3’s proposal to “destroy[] a state” is a 



 

27 
 

2. Proposition 9’s profound Constitutional infirmities 
are straightforward and can be feasibly 
adjudicated in pre-election review. 

A second factor this Court takes into account in determining whether 

to grant pre-election review of an initiative is whether, as a practical matter, 

the issues presented can be resolved within the limited time available to the 

Court.  In Senate v. Jones, for example, the petitioners filed their original 

writ of mandate on October 28, 1999, seeking pre-election review of 

whether the proposed initiative satisfied the Constitution’s single subject 

requirement.  This Court sought to accommodate the short time available 

before the Secretary of State would send the ballot materials to the state 

printer on December 13 in time for the upcoming election.  21 Cal. 4th at 

1169 (Kennard, J., dissenting).  It established an accelerated briefing and 

oral argument schedule and rendered its decision on December 13, some six 

weeks and two days later.  Id.3   

                                                                                                                            
“monumental proposition” that “shouldn’t be decided by a one-time, simple 
majority vote” in an initiative context; Cal 3 is an “outrageous waste of 
time, money and political energy”). 
3 The Senate v. Jones majority denied the Proponent’s laches claim, noting 
that Petitioners had filed the case in sufficient time for the Court to consider 
the matter.  21 Cal. 4th at 1155-56.  In this regard, the Court determined 
that, as a matter of law, petitioners are not required to file any opposition to 
an allegedly invalid initiative during the several months when the 
Proponent is gathering signatures.  The Court observed that many 
circulated initiatives do not qualify for the ballot, so it would be inefficient 
and wasteful to require a petitioner to file during the signature-gathering 
period.  Id.  
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Here, the Petition is being filed in this Court on July 9, 2018.  

According to the Secretary of State’s official website, August 13 is 

currently the anticipated date to forward the voter information materials to 

the state printer for the November 6 general election, some 5 weeks from 

the date of filing.  See General Election Calendar, California Secretary of 

State Website, http://www.sos.ca.gov/elections/upcoming-

elections/general-election-november-6-2018/general-election-calendar/.  

This period is only a week less than the 6 weeks it took this Court and the 

parties to adjudicate the far more complex pre-election issues in Senate v. 

Jones.  Here, the constitutional issues are straightforward and clear.  

Without intending to minimize the burden on this Court, Petitioner 

respectfully submits that there is sufficient time to complete the briefing, 

argument and for the Court to render a decision within the 5-week period.4  

                                              
4 Cases like Senate v. Jones and Independent Energy Producers use the date 
that the Secretary of State proposes to send the ballot materials to the State 
printer as the latest date by which the Court’s decision should issue.  But, to 
date, there has been no discussion of other possible dates by which the 
election could still be held but a contested ballot question would be 
removed from voter consideration.  For example, here, in the three weeks 
before the materials are to go to the printer (July 24 to August 13), the 
Secretary of State will make the draft voter information materials publicly 
available for “public examination.”  According to the website, during this 
20-day period, “any elector may seek a writ of mandate to amend or delete 
any portion thereof prior to its printing.”  See General Election Calendar, 
California Secretary of State Website, 
http://www.sos.ca.gov/elections/upcoming-elections/general-election-
november-6-2018/general-election-calendar/.  If the Secretary anticipates 
potential writ of mandate actions being filed by any person on any possible 
issue that may arise from this review, it is difficult to imagine how such a 
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3. Post-election review would create special problems 
and difficulties relating to the immediate 
governmental, financial and legal operations of the 
State. 

This Court has also identified “special circumstances” that may arise 

that could be an important factor in determining whether pre-election 

review would be substantially preferable to post-election review.  Thus, in 

Legislature v. Deukmejian, the Court observed that the “propriety of pre-

election review” was especially appropriate there since post-election review 

would likely take place in the context of “turmoil and disruption,” when the 

“orderly conduct” of the State’s business would be disrupted and “very 

substantial problems” would be posed to state and local officials.  34 Cal. 

3d at 665-67. 

There, the “special problems” related to the practical and legal 

difficulties that officials would face when it was still uncertain and 

unresolved which of two competing redistricting maps to use in future 

                                                                                                                            
writ action could be fully adjudicated before the August date for printing.  
The 20-day review process must envision some possible delay in the 
printing date, or alternatively some way that he could supplement the 
initially printed materials with additional materials that would supersede 
the initially printed version of the ballot materials.   

Numerous dates in the Secretary’s anticipated schedule provide possible 
points in which additional supplemental printed material could be included 
in voter information materials. For example, the printed voter information 
pamphlets will not be mailed to state and local officials until September 22.  
They are then mailed to the voters from September 27 to October 10.  So 
long as supplemental materials could be printed and included in the packet 
prior to the September 22 mailing date, the Secretary should be able to 
carry out his responsibilities. 
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elections during the same post-election timeframe that the Court would be 

adjudicating the alleged redistricting violations.  Id. at 666-67. 

Here, Proposition 9’s procedural and structural commands, on their 

face, would inevitably give rise to post-election governmental, financial 

and legal uncertainties that would create extraordinary “special difficulties” 

that would make the “dire circumstances” contemplated in Legislature v. 

Deukmejian look relatively insubstantial.  During this immediate post-

election period – the same time that the Court would be adjudicating 

whether or not Proposition 9’s commands have legal validity – 

governmental officials and the public at large would be confronted by the 

many uncertainties raised by those commands.   

Proposition 9 has two major built-in uncertainties during the twelve 

months immediately following its approval by the voters.  First, 

Proposition 9 directs the Governor to immediately “request” Congress to 

act “within 12 months” on approving the proposed split of California into 

three new states.  S5.  During this 12-month period, all officials and citizens 

will be under substantial uncertainty as to whether (a) Congress will reject 

the request and California will continue to exist or (b) Congress will agree 

to the request and California will be replaced by three new states and three 

new state constitutions.5  Further, since Congress may well take longer than 

                                              
5 From a political standpoint, the question of whether Congress would 
approve California’s division into three new states is hardly a one-sided 
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12 months to respond to the Governor’s request, the uncertainty could last 

considerably longer.  Second, the Legislature is directed, during the next 12 

months, to focus its attention on devising appropriate schemes to distribute 

the state’s assets and liabilities.  If it fails to complete this task within that 

timeframe, Proposition 9’s “default” mode of distribution (all assets to be 

distributed to the new state in which they are located and all debt 

obligations to be distributed pro rata according to the population of the 

three new states) will be implemented.  S5. 

These two profound uncertainties will have inevitably widespread 

immediate effects presenting very “special difficulties” as the Court 

adjudicates the constitutional issues in the post-election review context.6  

Much of the work of the Executive branch, for example, traditionally 

focuses on planning, financing and constructing large infrastructure 

projects that are intended to last 30 years or more.  Once the voters approve 

Proposition 9, the State of California may not last beyond another year or 

                                                                                                                            
question with one likely outcome.  See Professor Vikram D. Amar, 
Political Impediments to Carving California into Three States, and Why 
Tim Draper Should Support the NPV Plan for Presidential Elections, 
Verdict: Legal Analysis and Commentary from Justia (September 8, 2017), 
https://verdict.justia.com/2017/09/08/political-impediments-carving-
california-three-states-tim-draper-support-npv-plan-presidential-elections 
(Republicans and Democrats both would likely see advantages and 
disadvantages in California being broken into three new states, so the 
Congressional vote is difficult to predict). 
6 The court’s on-going post-election adjudication would present a third 
level of uncertainty confronting the citizenry and governmental officials 
during this 12-month period. 
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two, so lenders and financial markets will generally take this key 

uncertainty into account.  The impact on long-term debt instruments, both 

in terms of pricing and availability would be potentially significant and 

negative.   

In the Judicial branch, civil litigants would be more reluctant to 

pursue lengthy expensive litigation as the applicable rules by which 

adjudications are conducted may cease or drastically change in a relatively 

short term.  Prosecution of felonies would become more difficult as guilty 

pleas would also be impacted by uncertainty over whether the same laws 

and procedures will be in place when a case comes to trial.  Vacancies on 

the judiciary would immediately be more difficult to fill as potential 

applicants would not know whether the job will last beyond a few months.   

Because the State (and its laws) may cease to exist in 12 months, the 

Legislative branch will likely devote less attention to addressing 

California’s on-going problems through new laws and budgets that may 

shortly self-destruct, turning their attention instead to developing an 

alternative scheme to distribute the state’s existing assets and liabilities 

among the three new states.   

Industries regulated by the State’s administrative agencies would be 

less inclined to enter into formal agreements with their regulating agency 

when that agency’s power and staff may terminate in approximately 12 
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months.  Informal agreements, with staff will become less reliable since 

their tenure will be uncertain.   

The private sector is largely self-governing based on applicable laws 

and rules.  When the applicable guiding laws and rules may self-destruct 

within the next few months, the uncertainty may influence private parties to 

choose a different governing law and place of performance.  Some 

California citizens and entities may be reluctant to enter into any contracts 

relating to California business transactions.   

These post-election review “special difficulties” would provide a 

backdrop of “turmoil and disruption” that could be entirely avoided if this 

Court grants pre-election review and determines that the initiative has no 

legal place on the November 6 ballot.  Petitioner’s Proposition 9 challenge 

fits well within this Court’s criteria for when it should appropriately grant 

an original writ of mandate action to review a proposed initiative before it 

is presented to the voters for their approval.   

III. PROPOSITION 9 CONFLICTS WITH THE EXISTING 
CALIFORNIA CONSTITUTION AND IS BEYOND THE 
INITIATIVE POWER BECAUSE IT WOULD REVISE AND 
ABROGATE THE CONSTITUTION. 

A. The California Constitution Does Not Permit Revision of 
the Constitution, Let Alone Its Abrogation, By Initiative. 

Article II, Section 8(a) of the California Constitution authorizes the 

initiative process to be used to propose only statutes and amendments to the 
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Constitution.7  Article XVIII establishes a much more demanding 

procedure for utilizing the power to revise to the constitution.  Thus, Article 

XVIII requires a favorable vote of two-thirds of the membership of both 

houses of the Legislature, followed by a majority confirming vote of the 

voters to undertake a revision.  See CAL. CONST. art. XVIII, § 1 (revision 

proposed by two thirds of the Legislature) & § 2 (revision through 

constitutional convention).   

Consequently, this Court has repeatedly explained that the initiative 

power may be used to propose statutes and amendments, but “it may not be 

used to revise the Constitution.”  Strauss v. Horton, 46 Cal. 4th 364, 414 

(2009).  Rather, “a ‘revision’ of the Constitution may be accomplished only 

by convening a constitutional convention and obtaining popular ratification, 

or by legislative submission of the measure to the voters.”  Raven v. 

Deukmejian, 52 Cal. 3d 336, 349 (1990) (citations omitted).   

The Proponent of Proposition 9 chose the least demanding route: 

qualifying an initiative statute.  Under Article II, Section 8(b), this least 

demanding procedure required gathering the signatures of only 5 percent of 

the voters in the last gubernatorial election in order to place the initiative on 

the ballot.  If the Proponent had chosen to pursue an initiative constitutional 

amendment, he would have needed substantially more signatures, 8 percent 

                                              
7 Article XVIII, § 3 confirms the initiative power to amend the constitution. 
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of those voters.  Id.  If he had pursued a revision of the Constitution or a 

call for a constitutional convention, he would have had to start first with the 

California Legislature and obtain a favorable supermajority vote in both 

houses before the revision (or here, complete overhaul) could be placed 

before the voters for their consideration.  CAL CONST., art. XVIII, §§ 1, 3 & 

4.  Since this procedure was not followed, Proposition 9 must fail. 

B. As an Initiative Statute, Proposition 9 Must Fail Because 
It Does Not Conform to the Existing Constitution, and 
May Not Conflict with, Disregard or Change the 
Constitution.  

Because the Proposition 9 Proponent chose to utilize the least 

demanding process for qualifying an initiative for the ballot – an initiative 

statute – the proposed ballot measure has only the legal authority that 

initiative statutes possess.  Thus, the proposed Proposition 9 statute would 

have no power to conflict with, disregard or change the State Constitution.  

To the contrary, it must conform to the existing Constitution. 

Since California’s earliest days, it has been a bedrock principle that 

statutes must conform to the State Constitution.  See Nougues v. Douglass, 

7 Cal. 65, 70 (1857).  When the initiative process first became available, 

this Court ruled that initiated statutes are no different than statutes enacted 

by the Legislature:  initiative statutes, too, must follow the dictates of our 

existing State Constitution.  See Wallace v. Zinman, 200 Cal. 585 (1927) 

(initiative statute must comply with the constitutionally prescribed “single 
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subject” rule).  Later decisions follow this guidance.  See, e.g., Legislature 

v. Deukmejian, 34 Cal. 3d 658 (initiative redistricting statute cannot ignore 

the State Constitution’s restriction of redistricting to once every ten years); 

Hotel Employees and Restaurant Employees Union v. Davis, 21 Cal. 4th 

585 (1999) (statutory initiative cannot establish gaming on California 

Indian reservations in conflict with State constitutional prohibitions on 

gaming within California). 

In Legislature v. Deukmejian, the Court found it a “novel theory” 

that initiative statutes should be deemed to have greater power to ignore or 

change the State Constitution than statues enacted by the Legislature.  34 

Cal. 3d at 673.  “We do not recognize an initiative measure as having any 

greater strength or dignity than attaches to any other legislation. . . .  [I]t 

was at no time intended that such permissive legislation by direct vote 

should override the other safeguards of the constitution . . . .  A statutory 

initiative is subject to the same state … constitutional limitations as are the 

Legislature and the statutes which it enacts.”  Id. at 674. 

Here Proposition 9, as an initiative statute, must fail because of its 

fundamental, irreconcilable conflicts with the state constitution, which will 

be abrogated and replaced by three new state constitutions for three new 

states.  This is to be accomplished in several steps that will ultimately 

nullify every provision in California’s existing Constitution, including its 

declared fundamental freedoms, the three branches of our state government, 
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the entire state administrative apparatus and the UC educational system.  

There can be no dispute that a mere statute – whether passed by the 

Legislature or approved through the initiative process – cannot disregard 

and abolish our current governmental structure and our treasured declared 

freedoms. 

C. Proposition 9 Improperly Seeks to Revise or Nullify the 
Basic Plan of Government Established in the Existing 
California Constitution. 

As shown above, initiative statutes are treated like any other statute 

in terms of their authority to change the constitution:  they have none.  

Nonetheless, Proposition 9’s Proponent may urge upon this Court the 

“novel theory” rejected in Legislature v. Deukmejian – that an initiative 

statute may have some limited authority to change the Constitution.  But 

this argument is to no avail for the Proponent.  At most, the initiative 

process can enact a constitutional amendment (which would have required 

Proposition 9 to clear a higher qualifying hurdle than it did as an initiative 

statute), it cannot enact a revision of the constitution, let alone abrogate it 

completely.  The changes in California’s basic governmental framework 

proposed by Proposition 9 are so fundamental and far-reaching, that they 

could not be enacted through the initiative process as a supposed 

constitutional amendment, or at all. 

This Court has decided numerous cases involving initiative 

constitutional amendments that were challenged as making such 
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fundamental changes that they should be considered constitutional revisions 

that cannot be accomplished by the initiative process.  In deciding these 

cases, the Court has articulated the difference between a permissible 

initiative amendment and an impermissible revision.  See generally Strauss 

v, Horton, 46 Cal. 4th 364, 413-440 (2009) (examining the history of the 

initiative process in California and the Court’s jurisprudence on the 

subject).  

In McFadden v. Jordan, 32 Cal. 2d 330, 347 (1948), the Court 

considered an initiative called the “California Bill of Rights” which would 

have amended the constitution to add provisions relating to a new 

commission with powers to raise revenues and distribute pension benefits 

to retired and disabled California workers.  The Court stated that 

permissible constitutional amendments “stayed within the lines of the 

original instrument,” constituting “an improvement or [a way to] better 

carry out the purpose for which it was framed.”  Id. at 333.  In that case, the 

measure was determined to be an impermissible revision that would 

delegate “far-reaching and mixed powers” to the new commission, largely 

unchecked and “substantially beyond the system of checks and balances 

which heretofore has characterized our governmental plan.”  Id. at 348.  

The initiative amendment would “substantially alter the purpose and . . . 

attain objectives clearly beyond the lines of the Constitution as now cast.”  

Id. at 350.  
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In Amador Valley Joint Union High Sch. Dist. v. State Bd. of 

Equalization, 22 Cal. 3d 208 (1978), the Court observed that “even a 

relatively simple enactment may accomplish such far reaching changes in 

the nature of our basic governmental plan as to amount to a revision.”  Id. 

at 223.  Although the Court determined that the challenged Proposition 13 

constitutional amendment was not an impermissible revision, it posed a 

hypothetical that it stated everyone agreed would be a revision: “an 

enactment which purported to vest all judicial power in the legislature.”  Id.  

In Legislature v. Eu, 54 Cal. 3d 492 (1991), the Court determined 

that Proposition 140, a term limits initiative, constituted an acceptable 

constitutional amendment, because it did not “affect either the structure or 

the foundational powers of the Legislature, which remains free to enact 

whatever laws it deems appropriate . . . .  The relationships between the 

three governmental branches and their respective powers, remain 

untouched.”  Id. at 509.  

In Raven, the Court considered Proposition 115, which would have 

changed Article I of the Constitution so that criminal defendants would not 

have any greater rights than those afforded by the United States 

Constitution.  The Court found that this was an improper constitutional 

revision, because it improperly proposed to vest a key portion of the 

judicial power in the U.S. Supreme Court, thus substantially altering “the 
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substance and integrity of the state Constitution as a document of 

independent force and effect.”  52 Cal. 3d at 352-53, 355. 

In Strauss v. Horton, this Court’s most recent consideration of the 

revision/amendment dichotomy, the Court concluded that the constitutional 

amendment at issue, relating to same sex marriage, would not change or 

alter “the basic governmental plan or framework established in the pre-

existing provision of the California Constitution.”  46 Cal. 4th at 441.  It 

was not a “far-reaching change in the fundamental governmental structure 

or the foundational power of its branches as set forth in the constitution.”  

Id. at 387.   

Here, the meaning of Proposition 9 is plain and its scope impossibly 

broad.  The measure seeks to abolish the State of California and its 

Constitution and replace it with three new states with three new 

constitutions, to be written at some point in the future.  The text of 

Proposition 9 is unequivocal.  The purpose of the initiative, set out in 

Section 2 of the measure, is to “[e]stablish new boundaries for three new 

states” within California; “[e]stablish a procedure for the transformation of 

the single State of California into three new states”; and provide legislative 

consent for that transformation.  S4. 

While Proposition 9 says little about what the government of the 

new states would look like, it contemplates “establishment of a separate 

government in a newly created state, including the adoption of a 
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Constitution by convention or popular vote within each newly created 

state.”  S12.  In other words, the State of California and its Constitution 

would cease to exist.8   

D. Proposition 9 Would Improperly Call a Constitutional 
Convention Without Proper Prior Authorization By the 
State Legislature. 

Qualified for the ballot as an initiative statute, Proposition 9 actually 

goes far beyond “revising” our state’s constitution, because, for all practical 

purposes, it would abrogate it.  Further, it acknowledges the necessity of 

constitutional conventions to accomplish its purpose.  Once California is 

divided into three new states, “[t]he legal relationship between the counties 

and the State of California shall continue until the organization and 

establishment of a separate government in a newly created state, including 

the adoption of a Constitution by convention or popular vote within each  

  

                                              
8 In determining whether a proposed measure is an impermissible revision, 
this Court has also looked at the quantitative effect of the measure, 
examining whether it “is so extensive in its provisions as to change directly 
the ‘substantial entirety’ of the Constitution by the deletion or alteration of 
numerous existing provisions.”  Strauss, 46 Cal. 4th 427 (quoting Amador, 
22 Cal. 3d at 223).  Proposition 9 would delete all of the provisions of the 
Constitution.  Compare McFadden v. Jordan, 32 Cal. 2d at 347 (enjoining 
placement of the “California Bill of Rights” on the ballot as an improper 
revision, rejecting argument that only measures that affect all sections of 
the Constitution are revisions). 
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newly created state.”  S5-6 (Proposition 9, § 3, proposed new Cal. Govt. 

Code § 174(b) (emphasis added)).  Proposition 9 plainly and impermissibly 

calls for constitutional conventions to establish the governments of the 

three new states.  But, as shown above, that can only be accomplished by a 

supermajority vote in both houses of the Legislature in the first instance, as 

provided in Article VXIII of the Constitution.9  

  

                                              
9 Proposition 9 would not only effectively revise and abrogate the 
California Constitution, but the initiative procedure it utilizes would not 
appear to comport with the United States Constitution, because it ignores 
the requirement that no new state within the jurisdiction of exiting states 
can be formed without the “Legislatures” of the concerned state first 
providing “consent” to Congress.  Proposition 9 instead proclaims the 
requisite consent is “given by the people.”  S4 (proposed Government Code 
§ 173(a) (emphasis added)).  The United States Constitution makes no 
provision for “the people” to circumvent the legislative process and directly 
provide “consent” to the subdivision of their state.  U.S. CONST. art. IV, 
§ 3.  Arguably, a “Legislature” in the context of Article IV, section 3 (and 
the other provisions in the U.S. Constitution where this term is used) is only 
“the representative body which ma[kes] the laws of the people.”  Arizona 
State Legislature v. Arizona Independent Redist. Comm’n, 576 U.S.__, 135 
S. Ct. 2653, 2678 (2015) (Roberts, C.J, dissenting) (citation omitted).  
Without prejudice to raising it later, Petitioner does not, at this time, assert 
any federal claim with respect to the unconstitutionality of Proposition 9. 
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IV. CONCLUSION 

For the foregoing reasons, this Court should grant the requested writ 

of mandate and prevent the Secretary of State from placing Proposition 9 

on the November ballot.  Only by doing so can the Court prevent the waste, 

confusion and denigration of the initiative system that will occur by letting 

it proceed. 

 
DATED:  July 9, 2018 Law Offices of Carlyle W. Hall, Jr. 
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Initiative Coordinator 
Office of the Attorney General 
State of California 
PO Box 994255 
Sacramento, CA 94244-25550 

2882 Sand Hill Rd. #150 
Menlo Park, CA 94025 

( 650) 233-9000 
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RECEIVED 
SEP 13 2017 

INITIATIVE COORDINATOR 
ATTORNEY GENERAL'S OFFICE 

Re: Amendment of Proposed Initiative No. 17-0018: "Three New States Within the 
Current Boundaries of California" 

Dear Initiative Coordinator: 

With this letter I submit an amendment to the above-referenced proposed statewide 
initiative measure in accordance with Elections Code section 9002. I am the proponent of the 
measure and a registered voter in the State of California. Please prepare a circulating title and 
summary of the measure using the amended language as provided by law. 

Enclosed with this letter please find the text of the proposed measure as amended. 

Thank you for your attention to processing my request. 

Timothy Draper 

D 



S3

1 7 - 0 0 1 8 Arndt. ·# J 

INITIATIVE MEASURE SUBMITTED DIRECTLY TO VOTERS 

SECTION 1. STATEMENT OF FINDINGS 

A. California is the nation's most populous state, nearly six 
times larger than the average population of the fifty states. 
However, much of the state's population is concentrated in 
certain urban and coastal areas, particularly in Southern 
California. 

B. California is the nation's third largest state by geography, 
over two times larger than the average of the fifty states, with 
enormous and diverse economies, including agriculture, 
energy, technology, and entertainment. 

C. As a consequence of these and other socio-economic factors, 
political representation of California's diverse population and 
economies has rendered the state nearly ungovernable. 
Additionally, vast parts of California are poorly served by a 
representative government dominated by a large number of 
elected representatives from a small part of our state, both 
geographically and economically. 

D. It is not surprising that efforts to divide the state have been 
part of its history for over one hundred years. In fact, voters 
overwhelmingly approved the splitting of California into two 
states in 1859, but Congress never acted on that request due to 
the Civil War. 

E. The citizens of the whole state would be better served by 
three smaller state governments while preserving the 
historical boundaries of the various counties, cities, and towns. _ 
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SECTION 2. STATEMENT OF PURPOSE 

A. The people, acting as the legislative body of the State of 
California pursuant to their reserved legislative power 
provided by the California Constitution, hereby: 

(1) Establish new boundaries for three new states within the 
boundaries of the State of California; 

(2) Establish a procedure for the transformation of the single 
State of California into three new states; and 

(3) Provide the legislative consent for the formation of three 
new states to Congress as required by the United States 
Constitution. 

SECTION 3. LEGISLATIVE CONSENT FOR THE CREATION OF 
THREE NEW STATES WITHIN THE CURRENT BOUNDARIES 
OF CALIFORNIA. 

Article 3.1 of Chapter 1 of Division 1 of Title 1 (commencing 
~ith Section 173) of the Government Code is added to read: 

§ 173(a) Upon enactment of this section, the legislative consent 
required by Section 3 of Article IV of the United States 
Constitution for the creation of three (3) states within the 
current boundaries of the State of California, as provided by 
Article 3 of Chapter 1 of Division 1 of Title 1, is given by the 
people. 

(b) The boundaries of the three (3) new states shall be as 
follows: 

(1) A new state, named Northern California, or a name to be 
chosen by the people of that state, shall include the territory 
represented by the boundaries of the following forty ( 40) 
counties: Alameda, Alpine, Amador, Butte, Calaveras, Colusa, 
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Contra Costa, Del Norte, El Dorado, Glenn, Humboldt, Lake, 
Lassen, Marin, Mariposa, Mendocino, Merced, Modoc, Napa, 
Nevada, Placer, Plumas, Siskiyou, Shasta, Tehama, Trinity, 
Tuolumne, Sacramento, San Joaquin, San Francisco, San Mateo, 
Santa Clara, Santa Cruz, Sierra, Solano, Sonoma, Stanislaus, 
Sutter, Yolo and Yuba. 

(2) A new state, named California, or a name to be chosen by 
the people of that state, shall include the territory represented 
by the following six ( 6) counties: Los Angeles, Monterey, San 
Benito, San Luis Obispo, Santa Barbara and Ventura. 

(3) A new state, named Southern California, or a name to be 
chosen by the people of that state, shall include the territory 
represented by the following twelve (12) counties: Fresno, 
Imperial, Inyo, Kern, Kings, Madera, Mono, Orange, Riverside, 
San Bernardino, San Diego, and Tulare. 

( c) On January 1, 2019, the Governor shall transmit a copy of 
the certified election results enacting this Article to Congress, 
with a request that Congress act upon the consent of the 
people within twelve (12) months. 

§ 174(a) Upon enactment of this section the California State 
Legislature shall provide for the division and transformation of 
California. If the State Legislature fails to reach resolution of 
such matters within twelve (12) months of congressional 
assent to the division of the state, the debts of the State of 
California shall be distributed among the newly created states 
based on the population of the new states proportionately to 
the whole population of California at the time of Congressional 
action, and the assets within the boundaries of each newly 
created state shall become the assets of that new state. 

(b) The legal relationship between the counties and the State of 
California shall continue until the organization and 
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establishment of a separate government in a newly created 
state, including the adoption of a Constitution by convention or 
popular vote within each newly created state. 

SECTION 4. GENERAL PROVISIONS 

(a) If any provision of this Act, or part thereof, is for any reason 
held to be invalid or unconstitutional, the remaining provisions 
shall not be affected, but shall remain in full force and effect, 
and to this end the provisions of this Act are severable. 

(b) This Act is intended to be comprehensive. It is the intent of 
the People that in the event this Act and measures relating to 
the same subject shall appear on the same statewide election 
ballot, the provisions of the other measure or measures shall 
be deemed to be in conflict with this Act. In the event that this 
Act receives a greater number of affirmative votes, the 
provisions of this Act shall prevail in their entirety, and all 
provisions of the other measure or measures shall be null and 
void. 
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 October 24, 2017 
Initiative 17-0018 (Amdt. #1) 

 
 
The Attorney General of California has prepared the following title and summary of the chief 
purpose and points of the proposed measure: 

DIVISION OF CALIFORNIA INTO THREE STATES.  INITIATIVE STATUTE.  Divides 

California into three states subject to approval by Congress.  Assigns each county to a new state.  

Upon passage, directs Governor to request that Congress grant approval within twelve months.  

If Congress approves, directs Legislature to divide California’s assets and liabilities between the 

new states.  Provides that, if Legislature fails to act within twelve months of Congressional 

approval, debts shall be distributed among new states based on population relative to California 

population as a whole, and assets within boundaries of each new state shall become the assets of 

that new state.  Summary of estimate by Legislative Analyst and Director of Finance of fiscal 

impact on state and local government:  Assuming this measure is approved by voters and the 

federal government and allowed by the courts, all tax collections and spending by the 

existing State of California would end.  California’s existing state assets and liabilities 

would be divided among three new states.  These states would make their own decisions 

about state and local taxes and spending.  (17-0018.) 
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October 9, 2017 

Hon. Xavier Becerra 
Attorney General 
1300 I Street, 17th Floor 
Sacramento, California 95814 

Attention: Ms. Ashley Johansson 
Initiative Coordinator 

Dear Attorney General Becerra: 

LAO~ 
Jmt. 

RECEIVED 
OCT 0 9 2017 

INITIATIVE COORDINATOR 
ATTORNEY GENERAL'S OFFICE 

As required by Section 9005 of the Elections Code, this letter analyzes the proposal 
(A.G. File No. 17-0018, Amendment No. 1) to split the existing State of California into three 
new U.S. states, subject to approval by the federal government. This initiative proposal amends 
state laws (statutes) , but does not amend the State Constitution. 

BACKGROUND 
California's boundaries were established at its first constitutional convention in 1849. 

Currently, the State Constitution provides that "the boundaries of the State are those stated in the 
Constitution of 1849 as modified pursuant to statute." Statutory modifications to California' s 
boundaries generally have been minor. While this constitutional provision allows statutes to 
change California' s borders, nothing in the State Constitution explicitly addresses how California 
might go about splitting itself into two or more new states. In this section, we describe other 
examples of proposed and actual state splits, as well as other provisions of the U.S. and State 
Constitutions that might affect such a proposal. 

California Law and the Initiative Process 

Broad Legislative Powers. The California Legislature possesses broad powers. As noted by 
the California Supreme Court, under the State Constitution, the Legislature "may exercise any 
and all legislative powers which are not expressly or by necessary implication denied to it by the 
Constitution." Furthermore, through the initiative process, courts have found that the electorate's 
legislative powers are "generally coextensive with the power of the Legislature to enact statutes." 
If, therefore, the Legislature can pass a statute, it is generally true that the electorate may approve 
such a statute through the initiative process. Moreover, if there are reasonable doubts about the 
power of voters to approve an initiative, California courts have found it is their duty to "jealously 
guard" the initiative power and "resolve any reasonable doubts in favor of its exercise." 

Constitutional Amendments and Revisions. Just as statutes can be changed, so can the State 
Constitution. The California Constitution, however, distinguishes between constitutional 

Legislative Analyst's Office 
California Legislature 

Mac Taylor• Legislative Analyst 
925 L Street, Suite 1000 •Sacramento CA 95814 

(916) 445-4656 •FAX 324-4281 
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revisions and amendments. The California Supreme Court has found that for a measure to be 
considered a constitutional revision, "it must necessarily or inevitably appear from the face of the 
challenged provision that the measure will substantially alter the basic governmental framework 
set forth in our Constitution." Even a simple constitutional change "may enact such far reaching 
changes in the nature of our basic governmental plan as to amount to a revision." 

Initiative Constitutional Revisions Prohibited. Constitutional amendments may be proposed 
either by the Legislature or through the initiative process. Constitutional revisions, however, may 
be proposed only by the Legislature or a state constitutional convention. Such revisions may not 
be approved through the initiative process. 

Process for Splitting States 
Congressional Approval Required. Article IV of the U.S. Constitution discusses the process 

for admitting new states to the federal union. Section 3 of Article IV provides: 

New States may be admitted by the Congress into this Union; but no new State 
shall be formed or erected within the Jurisdiction of any other State; nor any 
State be formed by the Junction of two or more States, or Parts of States, without 
the Consent of the Legislatures of the States concerned as well as of the 
Congress. 

If the Congress approves a measure to create a new state, the measure would be presented to 
the President of the United States for approval or veto. In the event of a veto, the measure may 
be approved over the President' s objections with a two-thirds vote of the U.S . Senate and the 
U.S. House of Representatives. For example, President Andrew Johnson vetoed S. 456, the 
Nebraska state admission act, in January 1867, but the veto was overridden, resulting in 
Nebraska' s admission to the union. 

Past Efforts to Split U.S. States. Four U.S . states were admitted to the union after being split 
from an existing state: Kentucky, Maine, Vermont, and West Virginia. The last such split-West 
Virginia's split from Virginia-occurred in 1863 during the Civil War. Various efforts have been 
made to split up other states, including California. In 1859, the California Legislature-with the 
approval of voters in Southern California-consented to the separation of areas south of the 
Tehachapi Mountains (including Los Angeles and San Diego) into a separate territory or state. 
The Congress, however, never acted on this proposal, and it was never implemented. 

"Consent of the Legislature" Required for State Splits. As noted above, Section 3 of 
Article IV of the U.S. Constitution requires the "Consent of the Legislatures of the States 
concerned as well as of the Congress" for specified acts to create new states. When West 
Virginia became a state in 1863, Section 3 generally was interpreted to require the consent of the 
state legislature and the Congress in order to split Virginia. (President Lincoln and some others 
recognized a unionist legislature-established in West Virginia after the rest of Virginia joined 
the Confederacy-as the body then empowered to give the required state legislative consent.) 
There have been other interpretations of Section 3 over time. Based on the most recent precedent 
from 1863, it appears most likely that the U.S. Constitution requires a state's legislature-along 
with the Congress- to consent before that state is split into two or more new states. 
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Largely because the voter initiative process did not emerge until decades after 1863, there is 
no clear precedent for whether a voter initiative may provide the required state legislative 
consent to split a state. In other types of cases (not involving statehood), courts have sometimes 
allowed voter initiatives to substitute for required actions of state legislatures under the U.S. 
Constitution, while disallowing voter initiatives in some other contexts. The California Supreme 
Court, for example, has ruled that the voter initiative process may not provide the required state 
legislative approval to call for a U.S. constitutional convention. 

PROPOSAL 
Statutory Measure to Split California. This measure states that it is an initiative measure 

through which "the people, acting as the legislative body of the State of California," change state 
statutes to: 

• Establish new boundaries for three new U.S. states within the boundaries of the 
existing State of California. 

• Provide the state legislative consent for the formation of those three new states to 
Congress as required by the U.S. Constitution. 

• Establish a process to transform the existing State of California into the three new 
states. 

Proposed New States 
Proposed New States. The measure proposes to split the existing State of California into 

three new states-shown in Figure 1 (see next page)-to be named Northern California, 
California, and Southern California. The map in Figure 1 also shows the six most populous cities 
in each of the three new states. 

Key Statutory Provisions 
Request to Congress. The measure requires the Governor to transmit a formal notice of its 

approval to the Congress on January 1, 2019. The Governor must ask the Congress to act upon 
the proposed split of California within 12 months of that date. 

Process to Divide California. The measure requires the California Legislature to respond to 
the initiative by dividing and transforming the existing State of California into the three new 
states. If the Legislature does not act on these matters within 12 months of congressional 
approval to divide the state, the debts of the existing State of California will be distributed 
among the three new states based on their populations, while existing state assets within the 
boundaries of each of the new states will become assets of that new state. The measure also 
references the need for each of the three new states to adopt a new constitution by convention or 
popular vote. 
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Figure 1 

Three States Proposed by This Measure 

FISCAL EFFECTS 
This section of the analysis begins by describing some key characteristics and the prospective 

economic and tax bases of the three new states. Thereafter, we examine some of the public 
services funded by the existing state government in those three regions. Finally, we summarize 
key findings about how the measure could affect public finances, including a description of some 
major uncertainties about the measure's effects. 

Three New States 
The existing State of California- with about 39.5 million people-is the most populous U.S. 

state. Following creation of the three new states, there would be 52 U.S. states (the three in this 
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proposal plus the other 49 states). Key facts about the three states' populations are described 
below. 

• Southern California. Based on the most recent state population estimates, Southern 
California-with 13 .9 million people-would be the fourth most populous state 
behind Texas, Florida, and New York. The population of the Inland Empire 
(Riverside and San Bernardino Counties) equals about one-third of the total. San 
Diego County and Orange County have similar populations-each with just over one 
fifth of the new state's total. To the north, counties in the Southern San Joaquin 
Valley collectively include just under one-fifth of the new state's population. 

• Northern California. Northern California-with 13.3 million people-would rank 
approximately fifth among the states in population (just ahead of Illinois and 
Pennsylvania). About 60 percent of the population lives in the Bay Area (Alameda, 
Contra Costa, Marin, Napa, San Francisco, San Mateo, Santa Clara, Solano, and 
Sonoma Counties). About 17 percent lives in the Sacramento region, while 12 percent 
lives in the Northern San Joaquin Valley. Most of the rest of the population lives in 
relatively rural counties along the northern Sacramento River, the North Coast, and 
the Sierra Nevada, Cascade, Coast, and Klamath mountain ranges. 

• California. The new state called California-with 12.3 million people-would rank 
approximately eighth among the states in population (behind Pennsylvania and ahead 
of Ohio). Los Angeles County has over 10 million residents: more than 80 percent of 
the new state's population. The second-largest county in the new state-Ventura 
County, with 857,000 residents-has 7 percent of the population. 

Different State Income Levels and Tax Bases 
Income and Income Disparities. Personal income is an economic statistic that includes 

individuals' wages, business income, and various other types of income. (Personal income 
generally excludes capital gains income-income received from sales of stock, homes, and other 
assets.) As of 2015, per capita (per person) personal income in California was about $54,000, 
ranking 9th among the 50 U.S. states. (For the U.S. as a whole, per capita personal income was 
about $48,000.) Within the existing California, wealth is disproportionately concentrated in the 
Bay Area, while the San Joaquin Valley is one of the poorest regions in the country. Income in 
the three new states also would vary: 

• Northern California. The per capita personal income of the new state of Northern 
California was about $63,000 in 2015-ranking it approximately 211

ct among all the 
states by this measure, or about $6,000 below top-ranked Connecticut. Northern 
California-with its technology industry centered in the Bay Area-would be a 
wealthy U.S. state, with per capita income levels well above those of the existing 
State of California. Within the new state, per capita income levels in the Bay Area are 
among the highest in the nation (more than $100,000 in Marin County and San 
Francisco), while incomes elsewhere are often considerably lower. Of Northern 
California's 40 counties, 13 (Butte, Del Norte, Glenn, Lake, Lassen, Merced, San 
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Joaquin, Sierra, Siskiyou, Stanislaus, Tehama, Trinity, and Yuba) had per capita 
personal income levels of under $40,000 in 2015 . 

• California. The new California's income levels would be comparable to those of the 
existing State of California (about $53,000 per capita, as of 2015), ranking it about 
lih among the states. Its economy is dominated by Los Angeles, but also includes 
relatively wealthy Ventura and Santa Barbara Counties. Within the new state, some of 
the largest disparities in income levels would be within Los Angeles itself, which 
includes some of the nation's richest and poorest communities. 

• Southern California. The new state of Southern California would rank about 30th 
among the states, with per capita personal income of about $45,000. This is about 
20 percent below per capita income levels in today's California and comparable to 
income levels in Florida and Oregon. In this new state, Orange County residents have 
relatively high incomes, and San Diego residents have incomes similar to those of the 
existing state. The income levels of the Inland Empire, the Southern San Joaquin 
Valley, and Imperial County, however, are far lower. Because of this, the new state of 
Southern California would have below average income levels compared to the rest of 
the country, at least initially. 

Income Tax Base Concentrated in Bay Area. The personal income tax (PIT) is the primary 
tax revenue source for today's California state government, making up about 70 percent of the 
revenues of the state General Fund (the state account that provides most state support for public 
schools, universities, health and social services programs, and prisons). In 2014, as shown in 
Figure 2, the per capita PIT paid by filers in Northern California was much higher than that paid 
by filers in either of the other two proposed states. This is because Bay Area residents have the 
highest income levels in the state, and the existing California PIT relies on a progressive rate 
structure-one in which higher-income individuals pay a higher effective tax rate on their 
income, including capital gains income from stock and home sales when realized by taxpayers. 
Of the existing state's $1.2 trillion in adjusted gross income (AGI) in 2014, $497 billion 
( 42 percent) came from Northern California. The other two proposed states each generated less 
than 30 percent of California's AGL 

Figure 2 

Personal Income Tax (PIT) Base Across the Three Proposed States 
2014 

Per Capita Total PIT Paid Total Adjusted 
State PIT Paid (Billions) Gross Income (Bil1ions) 

Northern California $2,206 $29 $497 
California 1,411 17 341 

Southern California 1,059 14 333 

Existing State of California $1,552 $60 $1,172 

Note: This figure excludes PIT paid by nonresidents and residents unattributable to a specific county. Thesa categories provide about 6 percent of 
all PIT paid to the existing State of California. 
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Northern California Leads State in Per Capita Taxable Sales. Currently, the sales tax
levied at a rate of at least 7 .25 percent and higher in most communities-generates revenue that 
is divided among state and local government programs. As shown in Figure 3, Northern 
California leads the other two proposed states in per capita taxable sales- principally because a 
few Bay Area counties (Napa, San Francisco, Santa Clara, and San Mateo) have per capita 
taxable sales exceeding $20,000. The new California's per capita taxable sales are below those of 
the existing state- principally because Los Angeles County' s per capita taxable sales are under 
$15,000. Nevertheless, the differences among the proposed states are not as great for this 
measure as they are for per capita PIT revenues. Part of the reason for this is that lower-income 
consumers spend a greater portion of their income on taxable goods. Accordingly, in Southern 
California-the proposed state with the lowest per capita income levels-per capita taxable sales 
total 3 6 percent of per capita income, the highest level among the three new states. The data in 
Figure 3 also is influenced by "interstate" consumer activity-for example, by a Los Angeles 
County (California) resident purchasing cars, clothes, or large appliances in Orange County 
(Southern California). 

Figure 3 

Sales Tax Base Across the Three Proposed States 
2015 

Per Capita Taxable Sales 

As Percent of Per Capita Total Taxable Sales 
State Amoun1 Personal Income (Billions) 

Northern California $17,305 27% $225 
Southern California 16,421 36 225 
California 15,031 28 184 

Existing State of California 16,290 30% $634 

Per Capita Property Value Highest in Northern California. Property taxes are the main 
source of local government revenues and directly influence the existing state budget. (Higher 
distributions of property taxes to schools typically reduce the amount of money the state must 
provide to local school districts under Proposition 98 , a state constitutional provision passed in 
1988.) As shown in Figure 4 (see next page), the per capita assessed value (AV) of property in 
the Bay Area is higher than in any other region. Per capita AV in Southern California lags the 
other two states and the existing statewide average. This is because housing in parts of the 
proposed Southern California state-for example, in the Inland Empire and the Southern San 
Joaquin Valley- tends to be much less costly than in the Bay Area and Los Angeles. 

Income and Wealth Differences Among the Three States. In summary, differences in 
incomes and wealth would translate into very different tax bases for the proposed states. Mainly 
because Bay Area residents in the new Northern California have higher incomes, they pay 
notably more per person in income, sales, and property taxes under the existing California tax 
system. Residents of the proposed California state- principally in Los Angeles-have income 
levels at about the existing state average, and on a per-person basis, they pay about the statewide 
average in income and property taxes, but less per person in sales taxes. Finally, income levels in 
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the proposed Southern California are the weakest of the three new states. As a result, residents 
there currently pay much less per person in income and property taxes, while they spend a larger 
percentage of their incomes to buy physical goods subject to California' s sales tax. For these 
reasons, the new Southern California state, at least initially, probably would have a somewhat 
less robust tax base than that of the other two proposed states and the existing State of California. 

Figure 4 

Property Tax Base Across the Three Proposed States 

2016-17 

State Per Capita Assessed Value (AV) Net AV (Trillions) 

Northern California $160,605 $2.1 
California 137,184 1.7 
Southern California 123,864 1.7 

Existing State of California $140,338 $5.5 

Issues Concerning Public Schools and Higher Education 
California governments spend around $100 billion per year on education-mostly for 

elementary and secondary (K-12) schools, but also for community colleges, the California State 
University (CSU) system, and the University of California (UC) system. Proposition 98, a 
provision of the existing California Constitution, establishes a minimum statewide funding level 
for K-12 schools and community colleges, funded from a combination of state General Fund 
revenues and local property taxes. The colleges and universities also receive tuition and fee 
revenue from students in addition to tax revenues. The different tax bases and characteristics of 
the three proposed states would force each to make major decisions about these areas of public 
spending. 

Different Regions Rely Differently on State School Aid. Figure 5 (see next page) shows the 
level of per-pupil funding from local property taxes and state sources for public schools as of 
2016-17. (This excludes certain categories of federal and other funding.) By this measure, 
combined state and local property tax funding ranged from an average of $10, 116 per pupil in 
the new Southern California state to $10,649 in the new California- a less than 6 percent spread, 
despite the income and wealth disparities among the new states. The reason for this relatively 
small disparity in per-pupil school funding is that the existing State of California provides state 
funding to supplement resources of districts that receive relatively less in property taxes. In other 
words, state funding-mainly from state income taxes- equalizes disparities in property tax 
wealth across school districts and regions. As a result of the existing state's funding policies, the 
proposed states with the lowest levels of per-pupil local property taxes-California and Southern 
California- receive much more in state funding per pupil than Northern California. By contrast, 
Northern California-in which school districts receive far more local property taxes per pupil
now receives far less in state funding per student. The numbers in Figure 5 also are influenced by 
the fact that the proposed Southern California, due to its demographics, has far more K-12 
students (2 .3 million) than the other two states (1. 7 million to 1.9 million each). 
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Figure 5 

Local Property Tax and State Funding for K .. 12 Schools Across the 
Three Proposed States 

2016-17 Per Pupil Data 

Local Property Combined State and 
State State Funding Tax Funding Property Tax Funding8 

California $8, 170 $2,480 $10,649 

Southern California 7,355 2,761 10, 116 

Northern California 5 ,973 4,154 10,127 

Existing State of California $7,162 $3,115 $10,277 

a Consists of general purpose funding for K-12 schools, including the funding provided ior special education. 

Public Higher Education Across the Three States. California's public higher education 
system consists of 72 community college districts (with 114 colleges), 23 CSU campuses, and 
10 UC campuses. Currently, Northern California has the highest number of UC campuses and 
UC enrollment, as well as the highest number of CSU campuses and the second-highest CSU 
enrollment (behind the new California state). 

Under the measure, each of the new states presumably would become responsible for a 
subset of these campuses. The leaders of the new states would face choices about how to manage 
and oversee the higher education institutions within their jurisdictions. Existing state practices 
are such that funding (and cost) per student is highest at UC and lowest at community colleges. 
For this reason, Northern California probably would incur relatively greater costs to maintain 
these institutions, compared to the other two states, at least initially. Federal research funding 
also is not evenly distributed among the three proposed states, with campuses (particularly UC 
campuses) in the proposed Northern California state now receiving more of this funding 
compared to campuses in the other two proposed states. 

Issues Concerning Health and Social Services Programs 
Key Health and Social Services Programs Across the Three States. Currently in California, 

state and local governments jointly fund various health and social services programs-in many 
cases, with additional support provided by the federal government. State and local governments 
in California now spend over $100 billion per year on public assistance programs, primarily to 
assist poor and disabled individuals in the state. 

Figure 6 (see next page) shows that the caseload of the Medi-Cal program- the state's 
primary health care program for low-income people-is not distributed evenly across the three 
proposed states. For example, the new California has 34 percent of the existing state ' s Medi-Cal 
caseload, or about 1.1 times its 31 percent share of the statewide population. By contrast, 
Northern California's share of the Medi-Cal caseload is below its share of the statewide 
population. Figure 7 (see next page) provides data on per-resident spending on the CalWORKs 
program-which provides cash assistance and welfare-to-work services to very low-income 
families. The figure shows that such spending is higher in the new California than the existing 
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statewide average. By contrast, Northern California's per-resident spending on CalWORKs is 
below the statewide average. 

Figure 6 

Enrollment in Medi-Cal Program 
Across the Three Proposed States 

February 2017 
-

A B 

Share of Share of 
Statewide California's 

State Medi-Cal Caseload Population Ratio of A/B 

California 34.4% 31 .2% 1.10 

Southern California 36.B 35.3 1.04 

Northern California 28.B 33.5 0.86 

Figure 7 

CalWORKs Program Spending Across the Three Proposed States 
2016-17 

'El 
0 

Share of 
Est I ated Spending Share of Statewide California's 

State Per State Resident CalWORKs Caseload Population 

California $143 35% 31% 
Southern California 132 39 35 
Northern California 117 26 34 

Existing State of California $130 100% 100% 

Changes in the socioeconomic status and the policies of the new states could increase the 
level of federal funding for the poorer new states or perhaps decrease it, at least for relatively 
wealthy Northern California. Changes in federal funding could offset some of the change in state 
and local funding for certain health and social services programs. 

Issues Concerning Water Supply and Delivery 
Complex Water System in Today's California. California's existing system of water supply 

and delivery is one of the most complex in the world. One reason for this complexity is that 
water does not naturally appear in California where demand is highest. Much of California's rain 
and snow falls in water basins (watersheds) in the north, while much of the demand for water is 
in the south. Large federal, state, and local infrastructure projects have been built to move water 
from one part of the state to another. 

Proposed California State Is Net Importer of Water. The proposed California state 
(including Los Angeles) is a net importer of water from the other two proposed states. The City 
of Los Angeles' Department of Water and Power (LADWP), for example, imported two-thirds 
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of its water in 2016 via external suppliers: the State Water Project (from the proposed state of 
Northern California) and the Metropolitan Water District's Colorado River Aqueduct (from the 
proposed state of Southern California). In addition, LAD WP imported about one-fifth of its 
water in 2016 via the city ' s own aqueduct, which originates in the Mono Basin and the Owens 
Valley (in the proposed state of Southern California). 

Decisions Concerning Water. The new states' leaders would have to consider how to divide 
California's water and related hydroelectric resources among the three proposed states. In 
addition, the Congress might have to consider water issues for the three proposed new states- as 
well as other states bordering the Colorado River-when considering the statehood proposal. 
Some issues likely would have to be addressed in the courts. 

Issues Concerning Prisons 

Distribution of Prison Beds Among the Three Proposed States. Currently, certain higher
level felons-generally, those with a current or prior conviction for a violent, serious, or sex 
offense-are housed in facilities, such as the 35 state prisons managed by the California 
Department of Corrections and Rehabilitation (CDCR). Figure 8 shows that over one-third of 
CDCR prisoners come from the proposed California state. Yet, that proposed state currently 
houses only 13 percent of the state's prison inmates. The proposed Southern California state
especially the San Joaquin Valley- currently houses 55 percent of California prison inmates. 
The new states' leaders would have to consider these issues when making decisions about 
prisons near the time of statehood. These issues could affect decisions by the new states' leaders 
and the courts over the long term concerning prison operations, prison funding, and criminal 
justice policies generally. 

Figure 8 

Distribution of Prisoners and Prison Space Across the Three Proposed States 

2017 
-

Where Do State Where Are the Prisons at 
Prisoners Come From? Which They Serve Time? 

California 37% 13% 

Southern California 35 55 
Northern California 27 28 
Other/Out of state 1 3 

· ·· -

Summary 

Outcomes Would Depend on Future Decisions. For all of the issues described above, the 
effects that California's split would have on the new state governments would depend on 
decisions by the existing state's legislature in splitting up California's assets and liabilities, as 
well as decisions by the new states ' leaders. Other fiscal and programmatic effects would be 
affected by decisions of the federal government and, to some extent, the courts. (Legal issues 
related to the proposal are summarized in the next section of this analysis.) In addition to the 
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issues described above, the new states' leaders would have to make decisions concerning many 
other issues, including other policies that would affect taxes and public spending, such as: 

• The new states' requirements for funding public schools, including whether to 
institute minimum levels of funding for K-12 schools and community colleges (as in 
the existing state's constitutional provision known as Proposition 98). 

• The new states' tax structures, including whether to continue the provisions of 
California's Proposition 13. 

• The financing of transportation and other infrastructure and whether to complete 
California's planned high-speed rail system as a multistate system. 

• The possible organization of some services on a multistate basis, such as 
transportation, water, higher education, prison, and other public programs. 

• The compensation of public employees-including their health and retirement 
benefits-and how to address unfunded liabilities of California's existing public 
employee retirement plans. 

Decisions Could Result in Demographic and Economic Changes. The decisions made by 
the new states could result in changes to the states' demographics and economies, both initially 
and over time. For example, differing policies could result in migration or different settlement 
patterns initially. Over the longer term, the states' economic development and other policies 
could alter their economies. The exact nature of these changes is unknown. 

One-Time Costs to Transition From One State to Three States. The State of California and 
the three new state governments, collectively, would have to pay various one-time costs in the 
decade or so after approval of this measure. For example, one or more of the new states probably 
would spend money on new buildings, such as new state capitols, to house their state 
governments. Depending on decisions made during the transition period, some of these costs 
could perhaps be offset by selling existing State of California buildings. 

Legal and Timing Uncertainties 
Courts Challenges Virtually Certain. Because of the far-reaching consequences of this 

measure, it would almost certainly be challenged in the courts on multiple grounds before its 
statewide vote and/or after voter approval. Some of the issues likely to be adjudicated in the 
courts are: 

• Can a statutory initiative measure like this one, which includes no state constitutional 
changes, set in motion fundamental revisions in California's basic governmental 
framework? 

• Assuming that the U.S. Constitution allows a state to be split, can a voter initiative 
measure like this one provide the required state legislative consent for the split? 

• Does the state split unconstitutionally impair the contractual rights of state or local 
bondholders and/or current or retired public employees? 
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A court ruling against the measure on these or other issues could result in this proposal never 
taking effect. 

Court and Other Issues Could Take Years to Resolve. While this measure anticipates action 
to divide California's debts and secure congressional approval within two years after voter 
approval, it would be difficult for this timeline to be put into practice. When West Virginia 
separated from Virginia, court cases related to the states' debts persisted for about 50 years. 
Some of the legal and practical issues of splitting up California suggest there is a high likelihood 
that the process would take many years to complete. 

Summary of Fiscal Effects 
This measure would have the following major fiscal effects: 

• Assuming this measure is approved by voters and the federal government and allowed 
by the courts, all tax collections and spending by the existing State of California 
would end. California's existing state assets and liabilities would be divided among 
three new states. These states would make their own decisions about state and local 
taxes and spending. 

Sincerely, 

~~~£~ 
Mac Taylor - I 

(,, Legislative Analyst 

~-o ( Michael Cohen 
Director of Finance 
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