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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 

MEL AKLILE, on behalf of himself 

and all other similarly situated 

stockholders of Rite Aid Corporation, 

Plaintiff, 

 

v. 

 

RITE AID CORPORATION, a 

Delaware corporation, ALBERTSONS 

COMPANIES, INC., a Delaware 

corporation, RANCH ACQUISITION 

II, LLC, A Delaware company, 

RANCH ACQUISITION CORP., a 

Delaware company, JOHN T. 

STANDLEY, JOSEPH B. 

ANDERSON, JR., BRUCE G. 

BODAKEN, DAVID R. JESSICK, 

KEVIN E. LOFTON, MYRTLE S. 

POTTER, FRANK A. SAVAGE, and 

MARCY SYMS, 

 

                     Defendants. 
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VERIFIED CLASS ACTON COMPLAINT 

Plaintiff Mel Aklile (“Plaintiff”), on behalf of himself and all other similarly 

situated stockholders of Rite Aid Corporation (“Rite Aid” or the “Company”), by 

and through his undersigned counsel, alleges the following against Rite Aid, 

members of Rite Aid’s Board of Directors (the “Board”), Albertsons Companies, 

Inc. (“Albertsons”), and certain other entities, in connection with the proposed 

merger of Rite Aid and Albertsons (the “Proposed Transaction”).  Plaintiff’s 
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allegations are based upon personal knowledge as to himself, and upon investigation 

of Plaintiff’s counsel as to all other matters, which investigation includes, among 

other things, a review of public filings with the Securities and Exchange 

Commission (“SEC”), analyst reports, media reports and other publicly available 

information.   

NATURE AND SUMMARY OF THE ACTION 

1. The availability of appraisal rights under Section 262 provides a 

deterrent to corporate misconduct and incentivizes fair pricing. 

2. This Complaint requests the Court to prevent parties to a merger 

agreement acquiring a Delaware corporation to manipulate deal structures to deny 

stockholders appraisal rights in change of control transactions that includes cash as 

part of the consideration. 

3. The Rite Aid board is currently attempting to manipulate the structure 

of a merger to deny stockholders their appraisal rights. 

4. On February 18, 2018, Rite Aid and Albertsons entered into a merger 

agreement (the “Merger Agreement”) pursuant to which the two companies will 

merge into a new entity to be renamed “Rite Aid LLC.”  

5. Upon completion of the merger, for share of Rite Aid common stock 

held, each Rite Aid common stockholder will receive one-tenth (⅒) of a share of 
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Albertsons stock and have the option of receiving either (i) 18.32¢ ; or (ii) .0079 of 

a share of Albertsons stock. 

6. In either instance, Rite Aid stockholders will be required to accept stock 

in Albertsons, which is a large privately held Delaware corporation.  Thus, the value 

that Rite Aid stockholders will receive, under either selection, will depend upon the 

value of a large privately-held acquiror. 

7. On April 6, 2018, Albertsons filed with the SEC a preliminary 

registration statement on Form S-4, which document also constitutes a proxy 

statement of Rite Aid under Section 14a of the Securities Exchange Act of 1933 

(hereinafter the “Preliminary Proxy”).  As explained in the Preliminary Proxy, Rite 

Aid stockholders will not have appraisal rights under the Delaware General 

Corporations Law (“DGCL”) because they are not required to receive consideration 

other than Albertsons common stock (to receive part of the Merger Consideration as 

cash is voluntary): 

Rite Aid stockholders will not have appraisal rights under 

the DGCL with respect to the merger because holders of 

shares of Rite Aid common stock are not required to 

receive consideration other than shares of ACI common 

stock (and cash in lieu of fractional shares, if any) in the 

merger and shares of ACI common stock will be listed on 

the NYSE immediately following the merger.  The 

election to receive cash consideration is voluntary and 

dependent upon Rite Aid stockholders’ election (other 

than cash in lieu of fractional shares, if any).   

 

Preliminary Proxy at 25. 
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8. Accordingly, Rite Aid stockholders who invested in a large publicly-

held corporation are faced with a false “choice” between two alternatives, receive 

18.32¢ or take .0079 of a share of Albertsons stock. 

9. This false “choice” was solely for circumventing the appraisal statute 

by taking advantage of the ruling in Krieger v. Wesco Financial Corp., 30 A.3d 54 

(Del. Ch. 2011).  In Wesco Financial, the Court addressed whether appraisal rights 

exist when shareholders are given the option of receiving either cash or stock.  The 

Court held that appraisal rights were not available because the shareholders had the 

option to elect to receive stock.  Even though they might ultimately receive cash, 

they were not required to accept cash.  

10. The Court should enjoin Rite Aid’s efforts to avoid providing appraisal 

rights for the Proposed Transaction.  Albertsons is a type of corporation known 

colloquially as a “unicorn” – a privately held company that purports to be worth 

more than $1 billion.  According to Barron’s, when this term was first used in 2013 

it referred to only 39 software start-ups in this value range, but today Dow Jones 

VentureSource tracks nearly 170 such companies in its database.  In 2016, Forbes 

listed Albertsons as the third largest private company in the United States, with 

reported revenues of $58.7 billion.   

11. Large private companies like Albertsons are notoriously difficult to 

value for a variety of reasons, including a lack of public filings and the frequent use 
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of preferred offerings on varying terms.  Unlike public companies, which are valued 

by the market every day, private companies are only valued when they seek to raise 

money.  One researcher at Stanford University has recently concluded that the 

average unicorn is only worth half of the “headline valuation” that is reported in the 

media when the company raises funds.    

12. Pursuant to the Preliminary Proxy, Rite Aid stockholders are being 

asked to vote on a proposal to approve the Merger Agreement and the Proposed 

Transaction, and if approved would not provide appraisal rights .  The vote will take 

place at a special meeting of Rite Aid stockholders, at a date and time to be 

announced. 

13. Defendants breached their statutory and fiduciary duties to Plaintiffs 

and the Class by issuing a preliminary proxy statement in connection with the 

Proposed Transaction that fails to disclose all material information to the Company’s 

shareholders. 

14.   The Preliminary Proxy failed to provide notice to the Company’s public 

stockholders of their right to demand appraisal and failed to provide sufficient 

information to allow for a fully informed decision to demand appraisal.  The 

Proposed Transaction should be enjoined until appraisal rights are provided. 

THE PARTIES 
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15. Plaintiff Mel Aklile is a holder of Rite Aid common stock and has been 

at all relevant times.  

16. Defendant Rite Aid is a Delaware corporation with its principal place 

of business in Camp Hill, Pennsylvania.  As of March 28, 2018, Rite Aid operated 

2,548 retail drug stores in 19 states across the country. 

17. Defendant Albertsons is a Delaware corporation with its principal place 

of business in Boise, Idaho.  Albertsons is one of the largest food and drug retailers 

in the United States.  As of February 24, 2018, Albertsons operated 2,318 stores 

across 35 states.  Albertsons is a private company that is currently owned by 

Cerberus Capital Management, LLC. 

18. Defendant Ranch Acquisition II, LLC is a Delaware limited liability 

company, and a wholly-owned subsidiary of Albertsons, that was formed solely for 

purposes of facilitating the Proposed Transaction. 

19. Defendant Ranch Acquisition Corp. is a Delaware corporation, and a 

wholly-owned subsidiary of Ranch Acquisition II LLC, that was formed solely for 

purposes of facilitating the Proposed Transaction. 

20. Defendant John T. Standley (“Standley”) has been Chairman of the Rite 

Aid Board since June 2012, and has been Chief Executive Officer of Rite Aid since 

June 2010.  After the Proposed Transaction is consummated, Standley will become 

CEO of the combined entity. 
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21. Defendant Joseph B. Anderson, Jr. (“Anderson”) has served as a 

director of Rite Aid since 2005. 

22. Defendant Bruce G. Bodaken (“Bodaken”) has served as a director of 

Rite Aid since 2013. 

23. Defendant David R. Jessick (“Jessick”) has served as a director of Rite 

Aid since 2009.  From July 2002 until February 2005, Jessick served as a consultant 

to Rite Aid’s Chief Executive Officer, and from December 1999 to July 2002 he 

served as Senior Executive Vice President, Chief Administrative Officer of Rite Aid. 

24. Defendant Kevin E. Lofton (“Lofton”) has served as a director of Rite 

Aid since 2013. 

25. Defendant Myrtle S. Potter (“Potter”) has served as a director of Rite 

Aid since 2013. 

26. Defendant Frank A. Savage (“Savage”) has served as a director of Rite 

Aid since 2015. 

27. Defendant Marcy Syms (“Syms”) has served as a director of Rite Aid 

since 2005. 

28. By virtue of their positions as directors of Rite Aid and members of 

the Board, Defendants Standley, Anderson, Jessick, Lofton, Potter, Savage, and 

Syms (collectively the “Director Defendants”) each owe fiduciary duties to the 

public stockholders of Rite Aid.  
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SUBSTANTIVE ALLEGATIONS 

A. The Proposed Transaction Has Been Widely Criticized 
 

29. The Proposed Transaction is a series of two mergers whereby Rite Aid 

will become a wholly-owned subsidiary of Albertsons pursuant to the Merger 

Agreement.  Specifically, if approved by Rite Aid stockholders, Ranch Acquisition 

Corp. will merge into Rite Aid, with Rite Aid surviving as a wholly-owned 

subsidiary of Ranch Acquisition II, LLC.  Rite Aid will then merge into Ranch 

Acquisition II, LLC with the latter surviving the subsequent merger as a wholly-

owned subsidiary of Albertsons.  The combined company is expected to be traded 

on the NYSE under an undetermined symbol. 

30. After the conclusion of the Proposed Transaction, current Albertsons 

stockholders will own approximately 70.4% to 72% of the combined company, 

while current Rite Aid stockholders will own approximately 29.6% to 28% of the 

combined company.  

31. The Proposed Transaction follows Rite Aid’s failed attempt to sell all 

its stores to Walgreens Boots Alliance in 2017.  At that time, the Federal Trade 

Commission raised antitrust concerns about a full sale, and the parties ultimately 

agreed to an alternative transaction whereby Walgreens acquired 1,932 Rite Aid 

stores for $4.375 billion, or approximately $2.28 million per store. 
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32. The Proposed Transaction has been roundly criticized and the market 

has reacted swiftly.  Shortly after the Proposed Transaction was announced, one 

analyst commented that the deal valued each Rite Aid store at approximately 

$900,000, a figure less than half the average price of the stores Walgreens had 

acquired from Rite Aid just five months before.   

33. Since the announcement of the Proposed Transaction just two months 

ago, Rite Aid stock has declined in value by approximately 20%. 

34. The Preliminary Proxy also raises serious concerns about the 

negotiation process.  Even though Albertsons had expressed interest in a transaction 

in August 2017, the Rite Aid Board did not see fit to appoint a “negotiating 

committee” of purportedly independent directors (comprised of Defendants Regan, 

Jessick and Savage) until January 24, 2018, months after negotiations had begun and 

almost two months after Albertsons counsel sent a draft merger agreement to Rite 

Aid counsel on November 29, 2017.  The Preliminary Proxy also demonstrates that 

the Board was aware of Albertsons’ desire to retain Rite Aid CEO Standley as CEO 

of the combined company at least as early as September 19, 2017.  Yet the Board 

allowed Defendant Standley to participate in negotiations without the assistance of 

an independent committee for months.  Additionally, Albertsons Chief Executive 

Officer Bob Miller, who will serve as Chairman of the combined company, 
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previously served on Rite Aid’s Board and was also instrumental in the 

negotiations.   

35. Defendant Savage, who served on the Rite Aid “negotiating 

committee” for the Proposed Transaction also has a close personal relationship with 

Cerberus and its CEO.  In 2014, Cerberus appointed Savage as one of its designees 

to the board of Supervalu, Inc., one of the largest grocery store retailers in the United 

States. Various news reports also describe Savage as a personal friend of Cerberus 

CEO Stephen A. Feinberg, whom Feinberg hired in an investment banker capacity 

to assist with Cerberus’ attempted sale of gun manufacturer Freedom Group, 

Inc.  According to the Preliminary Proxy, Feinberg requested a one-on-one meeting 

with Savage at a critical time after the negotiating committee had lowered its 

demand from a 35% stake in Albertsons to a 30% stake without a counterproposal 

from Albertsons. (Preliminary Proxy at 112).  Savage had initially proposed an 

exchange ratio that would have given Rite Aid stockholders a 35% to 40% interest 

in the combined company.  (Preliminary Proxy at 105).     

36. Stockholders’ appraisal rights are particularly significant in situations 

like this, where a proposed merger results from a questionable process. 

B. The Preliminary Proxy Demonstrates The Difficulty of Valuing 

Albertsons 
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 37. The Preliminary Proxy demonstrates that stockholders will have a 

difficult time valuing the Albertsons stock they are required to receive, no matter 

which alternative consideration they select.   

 38. The Preliminary Proxy explains that since Albertsons “will issue shares 

of ACI common stock in exchange for each share of Rite Aid common stock, the 

value of the merger consideration that Rite Aid stockholders will receive will depend 

upon the per share value of ACI common stock at the effective time of the merger.  

Prior to the effective time, there has not been and will not be an established public 

trading for ACI common stock.”  Preliminary Proxy at 4.      

 39. The Preliminary Proxy confirms that it will be extremely difficult for 

Rite Aid stockholders to ascertain the value of Albertsons, and therefore difficult to 

evaluate whether they are receiving fair value for their Rite Aid shares. 

 40. How do I calculate the value of the merger consideration? 

Because ACI will issue shares of ACI common stock in exchange for 

each share of Rite Aid common stock, the value of the merger 

consideration that Rite Aid stockholders receive will depend on the per 

share value of ACI common stock at the effective time of the merger. 

Prior to the effective time, there has not been and will not be an 

established public trading for ACI common stock. The price of the ACI 

common stock at the effective time will reflect the combination of ACI 

and Rite Aid, and will be unknown until the commencement of trading 

following the effective time of the merger. The base exchange ratio and 

the additional stock election exchange ratio are fixed and thus will not 

fluctuate up or down based on the market price of a share of Rite Aid 

common stock prior to the merger. 

 

Preliminary Proxy at 4. 
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 41. Notwithstanding the warning on Page 4 of the Preliminary Proxy, 

Citigroup Global Markets, Inc. (“Citi”) found a way to value the merger 

consideration to issues its fairness opinion to the Rite Aid board.  Using their selected 

public companies analyses (after applying sensitivities reflecting lower potential 

future financial performance than reflected in Albertsons forecasts) Citi implied a 

value of Albertsons stock between $14.07 to $18.49.  (Prel. Proxy at 130.)  The .0079 

of Albertsons stock that is being offered as merger consideration has an implied 

valuation between 11.11¢ to 14.6¢.  The false “choice” is selecting 18.32¢ in cash 

or 11.11¢ to 14.6¢ in stock of a privately-held company. 

 42. Citi also implied a value of $23.42 to $29.06 per share of Albertsons 

stock (after applying sensitivities reflecting lower potential future financial 

performance than reflected in Albertsons forecasts) using the discounted cash flow 

analysis.  The problem is that the Albertsons forecasts used by Citi were not prepared 

in the ordinary course of business.  Before Citi performed its discounted cash flow 

analysis, Rite Aid management took Albertsons forecasts and “extrapolated” those 

forecasts.  (Prel. Proxy at 132).  Citi then used the “extrapolated” forecasts to 

perform its discounted cash flow analysis. 

C. Appraisal Rights Are Necessary Because Stockholders Are Required To 

Value A Large Privately-Held Company 

 



13 

 

43. The primary purpose of the Delaware appraisal statute is to protect the 

contractual rights of stockholders who object to a corporate merger.  Delaware law 

provides a statutory right to appraisal as compensation for the stockholders’ former 

right at common law to prevent a merger.  

44. Section 262(b) of the Delaware appraisal statute sets forth the general 

principle that appraisal rights “shall be available for the shares of any class or series 

of stock of a constituent corporation in a merger or consolidation . . .”   8 Del. C. § 

262(b). 

45. Section 262(b)(1) creates a “market-out” exception that revokes 

appraisal rights for stock that, at the time of the record date for the stockholder vote, 

was “either (i) listed on a national exchange or (ii) held of record by more than 2,000 

holders . . .”  8 Del. C. § 262(b)(1). 

46. Section 262(b)(2) creates an “exception to the exception” that restores 

appraisal rights if the merging stockholders are required to accept anything other 

than “(a) Shares of stock of the corporation surviving or resulting from such merger 

or consolidation . . .; (b) Shares of stock of any other corporation . . . which shares 

of stock . . . at the effective date of the merger or consolidation will be either listed 

on a national securities exchange or held of record by more than 2,000 holders; (c) 

Cash in lieu of fractional shares . . .; or (d) Any combination of the shares of stock . 
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. . and cash in lieu of fractional shares . . . described in the foregoing paragraphs . . 

.”  8 Del. C. § 262(b)(2). 

47. In Wesco Financial, the minority stockholders of Wesco could elect to 

have their shares converted into the right to receive (i) $385 per share in cash, (ii) an 

equivalent value in publicly traded shares of Berkshire Class B common stock, or 

(iii) a combination of cash and publicly traded shares. The merger agreement 

specified that stockholders who failed to make an election would receive cash, and 

the number of stockholders who could elect to receive shares of Berkshire Class B 

common stock was not capped, subject to proration or otherwise restricted. 

48.  The Court first determined that the common stock of Wesco fell within 

the “market-out” exception contained in DGCL Section 262(b)(1) by virtue of 

Wesco’s listing on a national securities exchange. The Court then discussed the 

“exception to the exception” language contained in DGCL Section 262(b)(2), which 

restores appraisal rights to stock otherwise covered by the market-out exception if 

holders are “required by the terms of an agreement of merger or consolidation” to 

accept certain types of consideration excluding, among other categories, shares of 

stock listed on a national securities exchange, cash in lieu of fractional shares, and 

any combination of shares of stock and cash in lieu of fractional shares. 

49.  Noting that under the terms of the merger agreement, holders of Wesco 

common stock were not “‘required’ to accept appraisal-triggering consideration,” 
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and reaffirming the ability of holders of Wesco common stock to elect to receive 

Berkshire Class B common stock if they so chose, the Court criticized plaintiff’s 

focus on certain elections made by individual Wesco stockholders, stating that “The 

General Corporation Law in fact makes appraisal rights available on a transactional 

and class-wide (or series-wide) basis. Stockholders can choose individually whether 

to perfect or pursue their appraisal rights, but the underlying statutory availability of 

appraisal rights is not a function of individual choice.” 

50. The false “choice” in the Proposed Transaction is between cash or stock 

of significantly lesser value.  In Wesco Financial, the share exchange option ratio 

was linked to what the publicly traded value of the Berkshire Class B common stock 

was at the time of closing assuring that shareholders would get $385 of equivalent 

value. The share exchange ratio in the Proposed Transaction is locked at .0079.  

Using Citi’s selected public companies analyses (after applying sensitivities 

reflecting lower potential future financial performance than reflected in Albertsons 

forecasts) Citi implied a value of Albertsons stock between $14.07 to $18.49.  (Prel. 

Proxy at 130.)  The implied valuation of the .0079 of Albertsons stock is between 

11.11¢ to 14.6¢.  The false “choice” is selecting 18.32¢ in cash or 11.11¢ to 14.6¢ 

in stock of a privately-held company. 

51. Large public companies the size of Albertsons are a new phenomenon 

and were virtually non-existent just a few years ago.  Under these circumstances, 
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denying stockholders the statutory safety net of appraisal would be an unfair 

application of Wesco Financial. 

CLASS ACTION ALLEGATIONS 

52. Plaintiff brings this action pursuant to Rule 23 of the Rules of the Court 

of Chancery, on behalf of himself and all public stockholders of Rite Aid at the time 

of the Proposed Transaction, other than defendants herein and any person, firm, trust, 

or other entity affiliated with them or their successors in interest  (the “Class”). 

53. This action is properly maintainable as a class action. 

54. The Class is so numerous that joinder of all members is 

impracticable.  As of April 13, 2018, Rite Aid had over 1 billion shares of common 

stock outstanding, presumably held by thousands of stockholders throughout the 

country. 

55. Plaintiff’s claims are typical of the claims of the other members of the 

Class, as all members of the Class are similarly affected by Defendants’ conduct as 

set forth herein. 

56. Plaintiff will fairly and adequately protect the interests of the Class and 

has retained experienced counsel. 

57. Common questions of law and fact exist as to all members of the Class 

and predominate over any questions solely affecting individual members of the 

Class.  These common questions include whether Defendants violated Delaware law 
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in connection with Class members’ appraisal rights and/or whether Defendants 

violated their fiduciary duties to members of the Class. 

58. A class action is superior to all other methods for the fair and efficient 

adjudication of this controversy since joinder of all Class members is impracticable, 

and the expense and burden of individual litigation make it impossible for members 

of the Class to individually litigate the issues set forth herein.  There will be no 

difficulty in the management of this action as a class action. 

 

COUNT I 

(Breach of Fiduciary Duty by the Director Defendants) 

 

59. Plaintiff incorporates the above paragraphs by reference as if set forth 

fully herein. 

60. Each of the Director Defendants, by virtue of their status as members 

of the Board, owe fiduciary duties of care and loyalty, including the duty of 

disclosure, to Rite Aid stockholders, including members of the Class.  At all relevant 

times, the Director Defendants, as members of the Board, had the ability to control 

and influence, and did in fact control and influence, the conduct of Rite Aid. 

61. Among other things, each Director Defendant was required to act in the 

best interests of Rite Aid and its stockholders, which included the obligation to fully 

disclose all material facts about the Proposed Transaction, and to provide correct and 

accurate information about stockholders’ appraisal rights so that each stockholder 



18 

 

could make a fully informed decision about whether to seek appraisal of his or her 

Rite Aid stock. 

62. The Director Defendants breached their fiduciary duties by failing to 

provide, and inform Rite Aid stockholders of, their statutory appraisal rights under 

Delaware law, and by failing to provide stockholders with a copy of the statutory 

language as required by 8 Del. C. § 262, and falsely informing Rite Aid stockholders 

that that they will not have appraisal rights under the DGCL with respect to the 

Proposed Transaction. 

63. As a result of these breaches, Rite Aid stockholders are unable to make 

a fully informed decision as to the fairness of the Proposed Transaction and whether 

they should demand appraisal of their Rite Aid shares. 

COUNT II 

Violation of 8 Del. C. § 262(d)(1) 

 

64. Plaintiff incorporates the above paragraphs by reference as if set forth 

fully herein. 

65. The Preliminary Proxy is deficient under 8 Del. C. § 262(d)(1) because 

it does not inform stockholders of their statutory appraisal rights under Delaware 

law, does not include a copy of the relevant statutory language or otherwise 

adequately explain those appraisal rights, and incorrectly informs stockholders that 

they will not have appraisal rights under Delaware law in connection with the 

Proposed Transaction. 
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WHEREFORE, Plaintiff respectfully requests that this Court: 

A. Declare this action to be a proper class action and certify Plaintiff as 

Class representative and Plaintiff’s counsel as Class counsel; 

B. Declare that Defendants breached their fiduciary duties to the Class and 

failed to adequately inform Class members of their appraisal rights under Delaware 

law; 

C. Enjoin the Proposed Transaction until such time as Class members are 

afforded the ability to seek appraisal of their shares, or otherwise permit Class 

members to petition this Court for appraisal; 

D. Award attorneys’ fees, expenses and costs to Plaintiff; and 

E. Provide Plaintiff such other relief as the Court deems just and proper. 
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Dated:  April 24, 2018 

ANDERSEN SLEATER SIANNI LLC 

 

 

     /s/ Eric M. Andersen                  

Ralph N. Sianni (No. 4151) 

Eric M. Andersen (No. 4376) 

2 Mill Road, Suite 202 

Wilmington, DE  19806 

Telephone: (302) 595-9102 

 

Counsel for Plaintiff 
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