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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF KENTUCKY 

FRANKFORT DIVISION 

 

KENTUCKY COAL ASSOCIATION, INC.,  ) 
       ) 
 Plaintiff,     ) 
       ) 
v.       ) 
       )   CIVIL ACTION NO. ____________ 
RYAN ZINKE,      ) 
Secretary of the Interior,    ) 
        ) 
and       ) 
       ) 
GLENDA OWENS,     ) 
Acting Director, Office of Surface Mining  ) 
Reclamation and Enforcement,   ) 
       ) 
 Defendants.     ) 
 

COMPLAINT AND PETITION FOR JUDICIAL REVIEW 
 

 Kentucky Coal Association, Inc. (“KCA”) brings this action to obtain judicial review of 

the January 29, 2018 action of the Secretary of the United States Department of the Interior (the 

“Secretary”), through the Office of Surface Mining Reclamation and Enforcement (“OSMRE”), 

disapproving certain amendments to the state regulatory program whereby the Commonwealth of 

Kentucky implements the Surface Mining Control and Reclamation Act, 30 U.S.C. §§ 1201-1328 

(“SMCRA”).  The action challenged herein was part of a Final Rule published in the Federal 

Register on January 29, 2018 at 83 Fed. Reg. 3,948.  

The Defendants undertook the actions challenged herein while acting in their official 

capacities and are charged by law with the defense of this action, and KCA therefore brings this 

action against them in their official capacities. 
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INTRODUCTION 

Kentucky has adopted a regulation to ensure the protection of water quality at mining sites.  

The regulation codifies a policy Kentucky has consistently applied for twenty years, and which 

the Secretary, acting through OSMRE, has expressly and implicitly approved.  Yet on January 29, 

2018, without warning and without legal or factual support, the Secretary reversed course and 

disapproved the regulation.  The Secretary’s disapproval decision was arbitrary, capricious, 

inconsistent with law, and should be set aside. 

JURISDICTION AND VENUE 

1. This Court has jurisdiction over this action pursuant to 30 U.S.C. § 1276(a)(1), which 

provides for judicial review of the Secretary’s actions under SMCRA to “approve or disapprove a 

State program.”   

2. Alternatively, if the action of the Secretary challenged herein does not constitute a decision 

approving or disapproving a State program, the Court has jurisdiction pursuant to 30 U.S.C. § 

1276(a)(1) which provides for judicial review of “[a]ny other action constituting rulemaking by 

the Secretary.” 

3. Alternatively, this Court has jurisdiction pursuant to 28 U.S.C. § 1331(a) and 28 U.S.C. § 

1361.  

4. This Court may issue a declaratory judgment and grant further relief pursuant to 30 U.S.C. 

§ 1276(a)(1) and the Administrative Procedures Act, 5 U.S.C. §§ 701 – 706 (the “APA”).  

5. KCA has a right to bring this action pursuant to 30 U.S.C. § 1276(a)(1) and 5 U.S.C. § 706.  

6. Review is properly conducted pursuant to 30 U.S.C. § 1276(a)(1) with respect to claims 

arising under SMCRA and 5 U.S.C. § 701 et seq. with respect to claims based upon the APA.  

7. This Court is a proper venue for this action pursuant to 28 U.S.C. § 1391(e).  
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8. With respect to the claims arising under SMCRA, venue lies exclusively in this Court 

pursuant to 30 U.S.C. § 1276(a)(1), because this is the judicial district that includes the capital of 

the Commonwealth of Kentucky.   

9. There is a present and actual controversy between the parties to this action.  

10. KCA has exhausted its administrative remedies and has no adequate remedy at law.  

PARTIES 

11. KCA is a not-for-profit corporation organized under the laws of the Commonwealth of 

Kentucky, with its principal office located in Lexington, Kentucky. 

12. KCA is dedicated to providing effective leadership for the Kentucky coal industry, 

enhancing the ability of the Kentucky coal industry to compete in domestic and international coal 

markets, and educating citizens about energy resources in general and coal in particular.  

13. KCA’s individual members include entities that mine coal in the Commonwealth of 

Kentucky, and who are therefore subject to federal and state laws governing the mining of coal, 

reclamation of coal mines, and protection of the environment including, among many others, 

SMCRA and the state statutes and regulations that implement SMCRA.   

14. Pursuant to SMCRA and Kentucky’s statutes and regulations that implement SMCRA, 

KCA’s individual members that mine coal in Kentucky are required to post reclamation 

performance bonds in favor of the Commonwealth, including bonds that are subject to the 

provisions of the Kentucky regulation at issue in this action.  

15. KCA’s individual members depend upon KCA to represent, protect, and advance their 

interests through, among other things, commencement of actions for judicial review of decisions 

of the Secretary related to the disapproval of SMCRA State program amendments, but KCA’s 

individual members otherwise have standing to sue in their own right.   
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16. The interests at stake in this action are germane to KCA’s purposes because, among other 

reasons, the actions of the Secretary challenged herein: create regulatory uncertainty for the 

Kentucky coal industry; threaten to unlawfully impose burdens on Kentucky coal producers in 

excess of those imposed upon producers operating in other states thereby reducing the 

competitiveness of Kentucky coal; increase costs to Kentucky coal operators; upset reasonable and 

settled investment and economic decisions; and potentially to harm the ability of the 

Commonwealth of Kentucky to achieve sufficient bond coverage at certain mine sites.   

17. KCA’s interests, and the interests of KCA’s members, are or may be adversely affected by 

the actions of the Secretary that are challenged in this Complaint.   

18. KCA brings this action on behalf of its members as well as itself.  

19. Neither the claims asserted nor the relief requested in this action require the participation 

of KCA’s individual members in this lawsuit.   

20. KCA participated in the rulemaking process which preceded the Secretary’s January 29, 

2018 action disapproving portions of Kentucky’s State program amendments, including by filing 

written comments prior to the close of the public comment period.  

21. KCA and its members are suffering and will continue to suffer injury in fact as a result of 

the Secretary’s January 29, 2018 decision disapproving portions of Kentucky’s state program 

amendments because, among other things: disapproval of these amendments upsets 20 years of 

settled and consistent state policy regarding the calculation and adequacy of bond amounts for 

certain current and former mining sites, thereby preventing KCA’s individual members from 

obtaining certainty as to the legal requirements with which they must comply; the Secretary’s final 

rule issuing the disapproval decision indicated that Kentucky’s State program amendments would 

not be approved unless Kentucky significantly and unnecessarily increased both the amount and 
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type of bond applicable to certain sites, thereby resulting in direct financial harm to KCA’s 

individual members should OSMRE’s directions be followed by the Commonwealth; and 

disapproval of the program amendments prevents Kentucky mining operators from demonstrating 

to the Commonwealth that increased bonds are not required as a matter of fact, thereby imposing 

direct financial harm in the form of unnecessary increased bonding costs on operations that should 

not be required to post additional bond as a matter of law or fact.  

22. Additionally, KCA and its members all have an organizational and individual interest in 

availing themselves of the procedures established in SMCRA and the APA for public participation 

in order to prevent unlawful implementation of SMCRA, usurpation of Kentucky’s primary 

authority to regulate coal mining within its borders as provided by SMCRA, and from being 

subjected to government action that is arbitrary, capricious, or otherwise contrary to law.  

23. The interests of KCA and its individual members are within the zone of interest sought to 

be protected by the APA and SMCRA.  

24. Defendant Ryan Zinke is the Secretary of the Interior.  He resides officially in Washington, 

D.C.  KCA brings this action against Secretary Zinke in his official capacity. Secretary Zinke is 

responsible for implementing all statutes, regulations, and programs administered by the United 

States Department of the Interior and its constituent agencies, which include, inter alia, OSMRE 

and SMCRA. 

25. Defendant Glenda Owens is the Acting Director of OSMRE.  She resides officially in 

Washington, D.C.  KCA brings this action against Director Owens in her official capacity.  

Director Owens is responsible for implementing SMCRA pursuant to authority delegated by the 

Secretary. 
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FACTS 

A. SMCRA and the State-Federal Relationship  

 

26. Congress enacted SMCRA in 1977 to assure, among other things, “that surface coal mining 

operations are so conducted as to protect the environment,” and to “strike a balance between 

protection of the environment and agricultural productivity and the Nation’s need for coal as an 

essential source of energy.”  30 U.S.C. § 1202(d), (f).1  

27. Although SMCRA establishes a “nationwide program to protect society and the 

environment from the adverse effects of surface coal mining operations,” 30 U.S.C. § 1202(a), it 

assigns primary responsibility for administration of that program to the states:  

[B]ecause of the diversity in terrain, climate, biological, chemical, and other 
physical conditions in areas subject to mining operations, the primary governmental 
responsibility for developing, authorizing, issuing, and enforcing regulations for 
surface coal mining and reclamation operations subject to this chapter should rest 
with the States.  

30 U.S.C. § 1201(f) (emphasis added).  

28. To carry out its intent that States assume primary authority to develop, issue and enforce 

regulations governing coal mining and reclamation operations, Congress included within SMCRA 

a mechanism by which states can assume exclusive regulatory jurisdiction over coal mining within 

their borders, subject only to very limited oversight from OSMRE. This exclusive regulatory 

jurisdiction is commonly referred to as “primacy.”   

29. The procedure by which a State obtains primacy is set out in 30 U.S.C. § 1253(a):  

Each State in which there are or may be conducted surface coal mining operations 
on non-Federal lands, and which wishes to assume exclusive jurisdiction over the 
regulation of surface coal mining and reclamation operations…shall submit to the 
Secretary…a State program which demonstrates that such State has the capability 
of carrying out the provisions of this chapter and meeting its purposes through…  

                                                            
1 SMCRA defines “surface coal mining operations” to include “the surface impacts incident to an 
underground coal mine,” 30 U.S.C. § 1291(28), such that the statute and the Kentucky 
regulations at issue in this case actually apply to both surface and underground coal mines.   
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[among other things]… 

(7) rules and regulations consistent with regulations issued by the Secretary 
pursuant to this chapter.   

30. Thus, in order to obtain primacy, a state is required to establish and administer a “State 

program” that is consistent with SMCRA and the federal SMCRA regulations adopted by the 

Secretary acting through OSMRE.   

31. SMCRA does not require that State programs be identical to SMCRA and its implementing 

federal regulations, and States have considerable flexibility to adopt State program requirements 

tailored to the unique needs of a particular State.  

32. Kentucky desired to achieve primacy, and submitted the necessary State program required 

by 30 U.S.C. § 1253(a) to the Secretary for approval.2   

33. On May 18, 1982, Kentucky’s State program was conditionally approved by the Secretary. 

See 47 Fed. Reg. 21,404; see also 30 CFR §§ 917.11, 917.12, 917.13, 917.15, 917.16, and 917.17 

(listing other actions of the Secretary related to Kentucky’s SMCRA regulatory program). 

Kentucky has therefore obtained primacy.  

34. A State that has obtained primacy to administer its own SMCRA State program is free to 

change that program, but must “submit the proposed changes to the Director [of OSMRE] as an 

amendment” to that program.  30 CFR § 732.17(g). These changes are referred to as “program 

amendments.”   

35. When a program amendment is submitted to the Director, the Director (acting on behalf of 

the Secretary) is required to publish notice of the proposed amendment in the Federal Register 

within 30 days of receipt.  30 CFR § 732.17(h)(1).  The Director must then comply with numerous 

                                                            
2 To the extent this Complaint refers to the “Secretary” in relation to events taking place prior to 
March 1, 2017, the date Defendant Secretary Zinke was confirmed as Interior Secretary by 
Congress, the reference is to the Secretary of the Interior at the time of the action referenced.  
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procedural requirements imposed by 30 CFR § 732.17 concerning, among other things, the 

appropriate giving of notice, allowing for public comment, and seeking or obtaining the 

concurrence of certain other state and federal agencies.   

36. Ultimately, the Director must either “approve” or “not approve” program amendments 

submitted by a State. Amendments that are not approved are deemed not to be effective. 30 CFR 

§ 732.17(g).   

37. The Director’s decision to approve or not approve a state program amendment, which is 

actually assigned to the Secretary by SMCRA itself, is subject to judicial review pursuant to 30 

U.S.C. § 1276(a)(1).  

38. In making the decision to “approve” or “not approve” a State program amendment, the 

Director is required to utilize the criteria set forth in 30 CFR § 732.15, governing approval of initial 

State regulatory program submittals.  30 CFR § 732.17(h)(10). 

39. 30 CFR § 732.15 provides in relevant part:  

The Secretary shall not approve a State program [or State program amendment] 
unless … the Secretary finds that -- 

(a) The program provides for the State to carry out the provisions and meet the 
purposes of the Act and this Chapter within the State and that the State’s laws and 
regulations are in accordance with the provisions of the Act and consistent with 
the requirements of the Chapter; 

(b) The State regulatory authority has the authority under State laws and 
regulations pertaining to coal exploration and surface coal mining and reclamation 
operations and the State program includes provisions to – 

(6) Implement, administer and enforce a system of performance bonds 
and liability insurance, or other equivalent guarantees, consistent with 
the requirements of subchapter J of this chapter… 

40. References in 30 CFR § 732.15 to “the Act” are to SMCRA, and references to “this 

chapter” are to 30 CFR Chapter VII (i.e., 30 CFR §§ 700 – 955).   

41. Thus, when the Director makes a decision to disapprove a State program amendment, the 

Director’s decision must be based on a determination that the program amendment deprives the 
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State of the ability to implement, administer or enforce requirements equivalent to those found in 

SMCRA or 30 CFR §§ 700 – 955.  

B. SMCRA’s Bonding Requirements and Long-Term Water Treatment 

42. Before any person can engage in coal mining or reclamation operations, SMCRA requires 

that the person apply for and obtain a detailed and comprehensive permit designed to ensure, 

among other things, that the mining operation does not cause long-term adverse environmental 

impacts, and that the land disturbed by the mining operation will be returned to its pre-mining use 

or will support an appropriate post-mining use. 

43. A SMCRA permit includes a “reclamation plan” for the mining operation.  The reclamation 

plan includes numerous requirements governing, among other things, the reclamation of the 

surface area impacted by mining, measures to ensure the protection of the “hydrologic balance,” 

and a description of how the mining and reclamation operation will maintain compliance with 

applicable state water quality standards.   

44. To ensure that the reclamation process is completed even if the holder of the SMCRA 

permit becomes insolvent or otherwise is unable to fulfill its obligations, a permit applicant must 

file with the regulatory authority “a bond for performance payable, as appropriate, to the United 

States or the State.” 30 U.S.C. § 1259(a).   

45. The amount of the bond must be “sufficient to assure the completion of the reclamation 

plan if the work had to be performed by the regulatory authority in the event of forfeiture and in 

no case shall the bond for the entire area under one permit be less than $10,000.”  Id.  

46. The amount of the bond is also required to be adjusted “from time to time as affected land 

acreages are increased or decreased or where the cost of future reclamation changes.” 30 U.S.C. § 

1259(e).   
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47. To satisfy the bonding requirement, a permit applicant may post surety bonds, cash, 

certificates of deposit, securities, or certain other financial instruments.  30 U.S.C. § 1259(b), (d).  

SMCRA also allows certain permit applicants to “self-bond” based on their financial stability. 30 

U.S.C. § 1259(c).   

48. Regardless of the form and amount of bond selected by the applicant and approved by the 

regulatory authority, the bond, or a portion thereof, must remain in place until reclamation is 

complete. 30 CFR § 800.13.   

49. This action concerns a Kentucky regulation related to reclamation performance bonding at 

mine sites where water treatment is required.  

50. The Kentucky regulation creates a mechanism for calculating and imposing a significantly 

increased bond for mining or reclamation sites that exhibit an unanticipated water discharge which, 

in the judgment of the permit holder or Kentucky, will require some form of chemical or other 

treatment in order to comply with applicable water quality standards. The terminology used by 

OSMRE and Kentucky to refer to such sites has historically been inconsistent.  OSMRE has used 

a variety of terms, including “acid mine drainage” (“AMD”) and “pollutional discharge.” 

Kentucky’s regulation at issue in this case refers to “long-term treatment drainage,” “substandard 

drainage,” and “acid mine drainage.”  For consistency, this Complaint refers to the discharges at 

issue as “LTT drainage,” and the sites on which such discharges are occurring as “LTT sites.”  

51. SMCRA and its implementing regulations establish no specific heightened bonding 

requirements for LTT drainage or LTT sites.  Instead, states have flexibility to set the amount of a 

bond for such sites, provided the amount is sufficient to assure the regulatory authority can 

continue water treatment in the event of bond forfeiture.  
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C. History of Kentucky’s Policy on Long-Term Treatment Bonding  

52. OSMRE convened a task force in 1996 to study several issues concerning LTT drainage, 

which it referred to generally at that time as Acid Mine Drainage or AMD. As a result of the work 

of that task force, in 1997, OSMRE released a document outlining Policy Goals and Objectives on 

Correcting, Preventing and Controlling Acid/Toxic Mine Drainage.   

53. The record from OSMRE’s study and policy recommendations during this time period 

reflect widespread disagreement between industry, states, OSMRE and other stakeholders as to 

whether any enhanced bonding was required for LTT sites and whether, if they were even required, 

such enhanced bonds must be remain in place after other reclamation activities were complete.  

OSMRE’s task force and study resulted in no national regulation on the issue.  

54. Despite a lack of consensus as to whether enhanced bonding calculations were even 

required for substandard water discharges, Kentucky proactively adopted an “AMD Policy” in 

December, 1997.  A copy of this initial policy and a memorandum revising it in some respects in 

2001, are included herewith as Attachment A.  Despite its initial reference to “AMD,” the policy 

adopted by Kentucky came to be known as the “LTT Policy,” and is referred to generally as the 

LTT Policy herein.    

55. As adopted in 1997, and subsequently amended in 2001 and at other times thereafter, 

Kentucky’s LTT Policy requires the holders of permits covering LTT Sites to post an additional 

performance bond to account for the long-term treatment of LTT Drainage.  Under the LTT Policy 

this additional bond is calculated initially at an amount equal to one year’s treatment cost times 

twenty.  The LTT Policy also gives operators the opportunity to demonstrate that there will be no 

LTT Drainage at the site – i.e., that the site is not truly an LTT Site – once land reclamation is 

complete.  
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56. Kentucky’s LTT Policy has operated in essentially the form described above from 1997 to 

the present day.   

57. 405 KAR 10:015 Section 8(7), the Secretary’s disapproval of which is challenged in this 

action, served to codify a portion of the LTT Policy.  

58. The Secretary, through OSMRE, was fully aware of Kentucky’s LTT Policy for many years 

prior to that policy being codified into regulation.   

59. The Secretary, through OSMRE, investigated and approved of Kentucky’s LTT Policy.     

60. In 2001, OSMRE conducted a special “oversight inspection” of Kentucky’s 

implementation of its regulatory program related to bonding of “acid mine drainage” sites (i.e., 

LTT Sites).  In its inspection report, OSMRE stated that Kentucky “is to be commended for” its 

adoption of the LTT Policy.  See Exhibit B (emphasis added).  OSMRE also “recommended that 

[Kentucky] review all AMD permits [i.e., permits for LTT Sites] using the procedures established 

in the June 28, 2001 Memorandum [i.e., the LTT Policy].” Id.  According to OSMRE, application 

of the LTT Policy would “ensure that sufficient monies are available to [Kentucky] to address the 

long-term treatment requirements of the site in the event of bond forfeiture.”  Id. (emphasis added).  

61. With the commendation of the LTT Policy by OSMRE, and OSMRE’s acknowledgement 

that the LTT Policy would ensure the availability of sufficient funds to address reclamation of LTT 

Sites, Kentucky has continued to implement its LTT Policy.  

62. Each year, as required by SMCRA, OSMRE has conducted an annual oversight study of 

the adequacy of Kentucky’s implementation of SMCRA and issued a written report of its annual 

oversight activities.  At no point during these reviews has OSMRE specifically indicated that it 

believes Kentucky’s LTT Policy is inconsistent with SMCRA or the federal regulations 

implementing SMCRA.  
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63. In the years since 1997, Kentucky’s coal mining industry, including KCA’s members, have 

made permitting, mining, reclamation, and investment decisions in reliance on Kentucky’s long-

standing LTT Policy.   

64. From 1997 to the present, there have been no changes to SMCRA or the federal regulations 

implementing SMCRA that imposed any additional requirements on Kentucky’s SMCRA 

regulatory program related to bonding of LTT Sites.  

D. Codification of Long-Standing Kentucky LTT Policy and OSMRE’s About Face  

65. In 2012, OSMRE sent a letter to Kentucky initiating what is known as the “733 Process,” 

which is initiated when OSMRE has reason to believe that a State is not appropriately 

administering the requirements of SMCRA. See generally 30 CFR § 733. 

66. OSMRE’s so-called “733 Notice” initiating the 733 Process was issued on May 1, 2012.   

67. The 733 Notice made no reference to bonding of LTT drainage, LTT Sites, or the LTT 

Policy.   

68. KCA was involved in negotiations with Kentucky, OSMRE and other stakeholders prior 

to and during the 733 Process.   

69. During this 733 Process, OSMRE did not indicate that its 733 Notice was related to 

Kentucky’s LTT Policy.  Instead, it was KCA’s and the coal industry’s understanding that OSMRE 

was concerned with the amount of available bond monies to perform other reclamation tasks, such 

as earth-moving, grading, and revegetation of land surfaces, which are referred to generally as 

“land reclamation.”   

70. Upon information and belief, it was also Kentucky’s understanding that the 733 Process 

and 733 Notice related to land reclamation, and not the LTT Policy or the sufficiency of bonding 

for the treatment of water.    
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71. In response to OSMRE’s 733 Notice, Kentucky comprehensively revised many of its 

statutes and regulations related to reclamation bonding.  These statutes and regulations, which 

included 405 KAR 10:015 Section 8(7), were submitted to OSMRE for approval as State program 

amendments in 2012 and 2013.   

72. The program amendments submitted by Kentucky to OSMRE in response to the 733 Notice 

were voluminous, and included seven new emergency Kentucky regulations, the repeal of eleven 

Kentucky statutes, the amendment of three Kentucky statutes, the enactment of eight new 

Kentucky statutes, the amendment of four existing Kentucky regulations, and the promulgation of 

four new Kentucky regulations.  Except for 405 KAR 10:015 Section 8(7), these amendments 

addressed bonding requirements for land reclamation 

73. The voluminous amendments related to land reclamation represented a significant and 

substantial change in land reclamation bonding requirements in Kentucky, whereas 405 KAR 

10:015 Section 8(7) merely codified the long-standing LTT Policy. 

74. Because 405 KAR 10:015 Section 8(7) did not materially differ from the long-standing, 

consistent LTT Policy, it was the same policy which OSMRE had “commended” and said would 

“ensure” that sufficient monies were available to address long-term treatment sites in 2001, and 

which OSMRE had reviewed each subsequent year without objection.   

75. 405 KAR 10:015 Section 8(7) states:  

(a) For permits that have been identified as a producer of long-term treatment 
drainage, the cabinet shall calculate an additional bond amount based on the 
estimated annual treatment cost, provided by the permittee and verified by the 
cabinet, multiplied by twenty (20) years. 

(b) The cost estimate shall be subject to verification and acceptance by the 
cabinet.  The department shall use its own estimate for annual treatment costs if 
the department cannot verify the accuracy of the permittee’s estimate.  

(c) In lieu of this calculation, the permittee may submit a remediation plan to be 
approved by the cabinet for the areas deemed to be producing substandard 
drainage.  
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1. The remediation plan shall demonstrate that substandard discharge shall 
be permanently abated by land reclamation techniques prior to phase II bond 
release.  

2. If the department rejects the plan, the permittee shall submit the 
additional acid mine drainage bond previously established in this section.  

 

76. OSMRE published notice of its receipt of Kentucky’s program amendments, including 405 

KAR 10:015 Section 8(7), in the Federal Register on February 20, 2013 and again on March 26, 

2015.   

77. Neither of these Federal Register notices provided any indication that OSMRE was 

considering disapproval of 405 KAR 10:015 Section 8(7). 

78. Given OSMRE’s long-standing approval of Kentucky’s LTT Policy that was merely being 

codified by 405 KAR 10:015 Section 8(7), no reasonable party could have anticipated during the 

public comment process that OSMRE would reject the regulation, particularly when OSMRE 

made no reference to a potential disapproval in its proposed rules announcing receipt of 

Kentucky’s proposed program amendments.  

79. On January 29, 2018, OSMRE, acting on behalf of the Secretary, announced its disapproval 

of 405 KAR 10:015 Section 8(7) in a Final Rule published in the Federal Register at 83 Fed. Reg. 

3,948.3 

80. In support of its decision to disapprove 405 KAR 10:015 Section 8(7), OSMRE established 

virtually no administrative record.  

                                                            
3 The January 29, 2018 Final Rule also approved the vast majority of the program amendments 
submitted by Kentucky in response to OSMRE’s 733 Notice. KCA does not seek judicial review 
of those approval decisions. 
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81. OSMRE cited no relevant or reliable studies, data, or other information supporting the 

disapproval of 405 KAR 10:015 Section 8(7) or the conclusion that the regulation will result in 

bond amounts that fail to satisfy the requirements of SMCRA or its implementing regulations.  

82. The Final Rule disapproving 405 KAR 10:015 Section 8(7) does not adequately explain 

why OSMRE or the Secretary reversed their position, taken at least since 2001, that Kentucky’s 

LTT Policy was commendable and would ensure that sufficient monies were available for 

reclamation of LTT Sites.   

83. In its Federal Register notice announcing its disapproval of 405 KAR 10:015 Section 8(7), 

OSMRE provided the following rationale for its decision:  

Neither SMCRA nor its implementing regulations allow regulatory authorities to 
set arbitrary time limits as multipliers for calculating bond amounts. Kentucky has 
not demonstrated that a 20-year multiplier will result in an adequate bond.  As such, 
we find 405 KAR 10:015 8(7)(a) is less stringent than section 509 of SMCRA, 30 
U.S.C. 1259, and less effective than the Federal regulations at 30 CFR part 800, 
and we are not approving it. Because section 8(7)(b) refers to the water treatment 
calculation in 8(7)(a) that is not being approved, we are also not approving 8(7)(b).  

In addition, the allowance of a land reclamation-based remediation plan in lieu of 
posting an adequate bond for long-term pollutional drainage treatment is 
unacceptable.  Neither SMCRA nor its implementing regulations provide any 
exceptions to the requirement to post a bond that is fully adequate to cover the cost 
of reclamation, including water treatment.  

We have approved other financial mechanisms under 30 CFR 800.11(e) that are 
capable of generating an income stream to address unanticipated discharges in 
perpetuity, e.g., treatment trusts or annuities….We recommend that Kentucky avail 
itself of these alternative financial mechanisms to ensure adequate funds are 
available to fully cover the cost of reclamation.  

83 Fed. Reg. 3,955 (Jan. 29, 2018).   

84. OSMRE erroneously interpreted 405 KAR 10:015 Section 8(7) as creating an “exception” 

from the requirement to post an adequate bond.  

85. OSMRE ignored a substantial number of other Kentucky statutes and regulations that 

refute its construction of 405 KAR 10:015 Section 8(7).  
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86. OSMRE erroneously deemed the “20-year multiples” as “arbitrary.” 

87. OSMRE provided no factual, scientific, or other record basis for its determination that the 

Cabinet’s adoption of a 20-year multiplier was arbitrary and capricious, and certainly no evidence 

sufficient to justify why OSMRE made such a determination in light of its earlier statements that 

Kentucky’s adoption of the 20-year multiplier should be “commended” and would “ensure” a 

sufficient bond for long-term water treatment.  

88. OSMRE’s stated basis for rejecting the allowance of a remediation plan in lieu of an 

enhanced bond misconstrues the nature of the remediation plan option.  By the regulation’s plain 

terms, Kentucky would only approve such an option if the permittee demonstrated that long-term 

treatment of the discharge, i.e., treatment continuing after completion of reclamation, would not 

be necessary as a matter of fact.  No provision of SMCRA justifies requiring an additional bond 

to secure the performance of water treatment that will never actually be necessary.  

89. OSMRE’s “recommendation” that Kentucky adopt a water treatment trust mechanism 

indicates that the Secretary will not approve any state bonding program that does not require the 

use of trust funds or annuities as the bonding mechanism for LTT Site.  If that is the Secretary’s 

position, it is unlawful, because neither SMCRA nor OSMRE’s own regulations implementing 

SMCRA require such financial assurance mechanisms, and indeed OSMRE is foreclosed from 

modifying the federal program to require such mechanisms in the future by operation of the 

Congressional Review Act.   

90. OSMRE’s statements in the Final Rule also ignore the fact that Kentucky does in fact have 

discretion to accept trust funds, annuities, or similar mechanisms in lieu of a bond and that 

Kentucky has in fact approved the use of such mechanisms to address LTT Sites.   
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91. No reliable or relevant information in the rule-making record indicates that a bond 

calculated based on one year’s treatment cost times 20 will be insufficient to satisfy the 

requirements of SMCRA or the federal regulations implementing SMCRA.   

92. To the extent OSMRE or the Secretary relied upon adverse comments to support its 

disapproval decision, those comments do not support OSMRE or the Secretary’s decision.  

93. 405 KAR 10:015 Section 8(7) embodies Kentucky’s expert conclusion, formed after 

decades of administering SMCRA in Kentucky, that a bond calculated in the manner provided for 

in the regulation will be sufficient to ensure the completion of the reclamation plan in the event of 

forfeiture.  The Secretary’s determination to the contrary is not justified by the record and is 

arbitrary, capricious, and an abuse of discretion.  

94. The notice announcing the Secretary’s decision to disapprove 405 KAR 10:015 Section 

8(7) demonstrates that the Secretary failed to consider important aspects of the issue for decision 

by the agency.   

95. The Secretary’s decision ignores the reliance of the coal industry on Kentucky’s long-

standing practices, the impact of regulatory uncertainty on the availability of reclamation bonding, 

the potential adverse impacts of increase bonding costs on the Kentucky coal industry and the 

availability of coal for the nation’s energy supply, and a host of other factors that should have been 

considered and should have informed the Secretary’s decision.  

96. 405 KAR 10:015 Section 8(7), by its own terms and when read in conjunction with the 

remainder of Kentucky’s State program is consistent with SMCRA and the federal regulations 

governing reclamation performance bonding, may even be more protective of the environment 

than the federal statute and regulations, and ensures that adequate bonding to complete the 

reclamation plan would be available in the event of bond forfeiture. 
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CLAIMS FOR RELIEF 

COUNT I 

(SMCRA; 30 U.S.C. § 1276(a)) 

The Secretary’s Disapproval of 405 KAR 10:015 Section 8(7) Was Inconsistent with Law.   

97. Paragraphs 1 - 96 of this Complaint are incorporated by reference herein as if fully set out 

below.  

98. The Secretary’s decision to disapprove a state program must be set aside if it is arbitrary, 

capricious, or otherwise inconsistent with law.  30 U.S.C. § 1276(a).  

99. The Secretary’s decision to disapprove 405 KAR 10:015 Section 8(7) is inconsistent with 

law, because the Secretary erroneously interpreted 405 KAR 10:015 Section 8(7) by: (i) 

interpreting the regulation as inconsistent with SMCRA; (ii) interpreting the regulation to allow 

sites that require additional bonding for long-term discharge to escape the obligation to post 

sufficient bond; (iii) misinterpreting, or entirely ignoring, provisions of Kentucky law that allow 

for alternative bonding mechanisms in appropriate instances; and (iv) misinterpreting, or entirely 

ignoring, provisions of Kentucky law that give Kentucky discretion to increase bond amounts 

when such increases are justified.  

100. The Secretary’s disapproval decision is erroneous, inconsistent with law, and should be 

vacated and set aside. 

COUNT II 

(SMCRA; 30 U.S.C. § 1276(a)) 

The Secretary’s Disapproval of 405 KAR 10:015 Section 8(7) Was Arbitrary and Capricious.  

101. Paragraphs 1 - 100 of this Complaint are incorporated by reference herein as if fully set out 

below.  

102. The Secretary’s decision to disapprove a state program must be set aside if it is arbitrary, 

capricious, or otherwise inconsistent with law.  30 U.S.C. § 1276(a).  
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103. Agency action is arbitrary and capricious when the agency engages in no careful and 

searching inquiry into the facts that support the agency’s decision.   

104. The record in support of the Secretary’s decision indicates that no searching and careful 

inquiry was conducted, and the Secretary provided no factual basis to support its conclusion that 

the bonds calculated pursuant to 405 KAR 10:015 Section 8(7) would be inadequate to assure the 

performance of reclamation.  

105. Agency action is arbitrary and capricious where an agency departs from prior policies, 

decisions, or practices without adequate explanation.  

106. The Secretary provided no adequate explanation for the departure from OSMRE’s long-

standing explicit and implicit approval of the LTT policy that was codified in 405 KAR 10:015 

Section 8(7).  

107. An agency’s decision is arbitrary and capricious where it is not supported by evidence in 

the record.  

108. The Secretary’s decision that 405 KAR 10:015 Section 8(7) will result in bond amounts 

that are inconsistent with the requirements of SMCRA and its implementing regulations is not 

supported by evidence in the record.  

109. An agency’s decision is arbitrary and capricious where the agency failed to consider 

important aspects of the issue before it for decision.   

110. In disapproving 405 KAR 10:015 Section 8(7), the Secretary failed to consider numerous 

aspects of the issue for decision.   

111. For each of the foregoing reasons, the Secretary’s decision was arbitrary and capricious 

and must be set aside pursuant to 30 U.S.C. § 1276(a).  
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COUNT III 

(APA; 5 U.S.C. § 706) 

The Secretary’s Disapproval of 405 KAR 10:015 Section 8(7) Was Arbitrary, Capricious, 
an Abuse of Discretion, and Otherwise Not in Accordance with Law.  

112. Paragraphs 1 - 111 of this Complaint are incorporated by reference herein as if fully set out 

below.  

113. The APA requires a reviewing court to “hold unlawful and set aside agency action, 

findings, and conclusions found to be arbitrary, capricious, an abuse of discretion, or otherwise 

not in accordance with law.” 5 U.S.C. § 706.  

114. For each of the reasons in Counts I and II above, the Secretary’s decision to disapprove 

405 KAR 10:015 Section 8(7) should be set aside pursuant to the APA, 5 U.S.C. § 706, because 

the decision was arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 

law. 

COUNT IV 

(APA; 5 U.S.C. § 553 and 5 U.S.C. § 706)  

115. Paragraphs 1 - 114 of this Complaint are incorporated by reference herein as if fully set out 

below.  

116. The APA requires that when engaging in rule-making an agency publish in the Federal 

Register a notice of proposed rule-making which must include, among other things, the terms or 

substance of the proposed rule or a description of the subjects and issues involved. 5 U.S.C. § 

553(b)(3).  

117. This notice must, among other things, fairly apprise interested persons of the issues 

involved with particularity, sufficiently foreshadow the approach an agency intends to take, 

provide an indication that the agency is considering a change in long-standing practice, and 

indicate crucial subjects under consideration.  
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118. The Secretary’s notice of proposed rule-making on Kentucky’s State program amendments 

failed to satisfy APA’s notice requirements.  

119. The APA requires the reviewing court to hold unlawful and set aside agency action which 

was undertaken “without observance of procedure required by law.” 5 U.S.C. § 706(2)(E).  

120. Because the Secretary’s rule-making process with respect to the disapproval of 405 KAR 

10:015 Section 8(7) failed to satisfy the notice requirements of the APA by providing sufficient 

notice to KCA and other interested parties, the Secretary’s decision was undertaken without 

observance of procedure required by law and should be found unlawful and set aside.  

PRAYER FOR RELIEF 

 KCA respectfully requests that this Court:  

 A. Declare that the Secretary’s disapproval of 405 KAR 10:015 Section 8(7) as a State 

program amendment violates SMCRA and the APA;  

 B. Declare that the Secretary’s disapproval of 405 KAR 10:015 Section 8(7) as a State 

program amendment is arbitrary, capricious, an abuse of discretion and otherwise inconsistent with 

and contrary to law, in violation of SMCRA, the APA, or both;  

 C. Vacate the Secretary’s January 29, 2018 disapproval of 405 KAR 10:015 Section 

8(7) as a State program amendment and direct the Secretary to approve 405 KAR 10:015 Section 

8(7) as an amendment to Kentucky’s SMCRA State regulatory program;  

 D. Award KCA is costs, expenses, and reasonable attorney’s fees; and  

 E. Grant KCA such other relief as the Court deems just and appropriate.  
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     Respectfully submitted, 
 
 
     /s/ Richard Clayton Larkin___________________ 
     Richard Clayton Larkin 
     Jason T. Ams 
     BINGHAM GREENEBAUM DOLL LLP 
     300 West Vine Street, Suite 1200 
     Lexington, KY  40507 
     clarkin@bgdlegal.com  
     jams@bgdlegal.com  
     T:  (859) 231-8500 
     F:  (859) 255-2742 
      
     COUNSEL FOR PLAINTIFF 
     KENTUCKY COAL ASSOCIATION, INC.  
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