
IN THE COURT OF COMMON PLEAS 
CUYAHOGA COUNTY, OHIO

JOHN BRICKEL on Behalf of Himself and ) 
All Others Similarly Situated )

c/o Spangenberg Shibley & Liber LLP )
1001 Lakeside Avenue East, Suite 1700 )
Cleveland, OH 44114 )

)
and )

)
KRISTINE BRICKEL on Behalf of Herself ) 
and All Others Similarly Situated )
c/o Spangenberg Shibley & Liber LLP )
1001 Lakeside Avenue East, Suite 1700 )
Cleveland, OH 44114 )

)
Plaintiffs )

)
vs. )

)
UNIVERSITY HOSPITALS AHUJA )
MEDICAL CENTER )

c/o Janet L. Miller )
3605 Warrensville Center Road, Suite 2135 ) 
Shaker Heights, OH 44122 )

)
Defendant )

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ )

CASE NO. 

JUDGE

CLASS ACTION COMPLAINT

[Trial By Jury Demanded]

CLASS ACTION COMPLAINT

Plaintiffs, John Brickel and Kristine Brickel, individually on behalf of themselves 

and all others similarly situated, bring this Class Action Complaint against Defendant 

University Hospitals, Ahuja Medical Center (“UH” or “Defendant”) and in support allege 

the following:

NATURE OF THIS ACTION

1. UH operates the UH Fertility Center at the Ahuja Medical Center that 

specializes in a wide range of fertility services including the development of human
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embryos and the freezing, storing, and safekeeping of viable embryos and eggs for 

future procedures including in-vitro fertilization (“IVF”).

2. Pursuant to an agreement (the “Agreement”) for the developing, freezing, 

and storing of human embryos and/or eggs between UH and Plaintiffs and the other 

members of the Class, UH did develop, freeze, and store Plaintiffs and the members of 

the Class’s human embryos and eggs in liquid nitrogen freezers at the Ahuja Medical 

Center in Beachwood, Ohio.

3. On or about Saturday, March 3, 2018, the temperature rose in one or 

more storage tanks and/or freezers located at the UH Fertility Center. Based on reports, 

the rise in temperature triggered an alarm regarding the potential danger to the frozen 

embryos and eggs.

4. The alarm alerting UH to the rise in temperature inside the tank(s) or 

freezer(s) went unanswered until the following morning when employees or agents of 

UH arrived at work to discover the alarm had been triggered the day before, resulting in 

harm to Plaintiffs’ embryos, which made the human embryos unusable.

5. UH failed to properly monitor the liquid nitrogen storage tank containing 

the frozen embryos and eggs; failed to implement appropriate policies and procedures 

to protect the embryos and eggs from any environmental control malfunctions of the 

storage tanks/freezers; and failed to maintain the human embryos and/or eggs in a 

usable form and condition as required under the Agreement.

6. As a result of the rise in temperature Plaintiffs and the members of the 

Class’s frozen human embryos and eggs were non-viable and no longer fit for 

implantation and/or IVF.
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7. UH’s failure to properly protect the embryos and eggs has caused 

economic loss for the amounts paid under the Agreement, future economic damages, 

loss of the value of human embryos, and loss of property to the Plaintiffs and other 

members of the Class.

THE PARTIES

8. Plaintiffs John and Kristine Brickel are residents of Bay Village, Cuyahoga 

County, Ohio.

9. Defendant UH is a corporation engaged in providing laboratory services, 

including frozen embryo and egg storage, and has multiple fertility centers in Ohio, 

including the UH Fertility Center at the Ahuja Medical Center in Beachwood, Ohio.

JURISDICTION AND VENUE

10. This Court has original jurisdiction under O.R.C. § 2305.01. This Court 

also has jurisdiction pursuant to Ohio Rev. Code Ann. § 1345.04.

11. The Court has personal jurisdiction over UH because UH’s principal place 

of business and real property are located in Cuyahoga County, Ohio. Further, UH 

transacts business in Ohio and contracted with Plaintiffs and members of the Class to 

store and preserve their embryos and eggs in Cuyahoga County, Ohio.

12. Venue is proper in this Court because UH’s principal place of business is 

in Cuyahoga County. Venue is also proper because: (1) Cuyahoga County is where UH 

conducts business; (2) Cuyahoga County is the county where the causes of action 

alleged herein arose; and/or (3) Cuyahoga County is the county where the transaction 

or occurrence took place out of which the cause of action arose. Additionally, venue is 

proper because Plaintiff resides in Cuyahoga County.
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FACTUAL ALLEGATIONS

13. Pursuant to the Agreement, UH contracted with Plaintiffs and members of 

the Class for the development, freezing, and storing of embryos and eggs in its 

laboratories and in liquid nitrogen storage tanks to preserve the continued viability of 

those embryos and to maintain them in a condition fit for the intended purpose of 

implantation.

14. Under the Agreement UH developed human embryos in its laboratory 

facilities from its customers’ extracted eggs and maintained the embryos at its facilities 

in a condition fit for future implantation for its customers.

15. UH knew that Plaintiffs and members of the Class were relying on UH’s 

skill in developing, freezing, and storing viable human embryos and to deliver those 

embryos for future implantation under the Agreement.

16. The developed embryos and eggs that are not used are preserved by 

freezing them for future implantation and/or IVF. Not all embryos and eggs are suitable 

for freezing and preserving, only potentially viable embryos and eggs are preserved and 

stored for later procedures.

17. The freezing of the embryos UH developed/fertilized and the undeveloped 

eggs allows UH’s fertility customers to have multiple opportunities for implantation and 

the best possible chance at a future pregnancy when the customer desires.

18. In order to preserve viability of the embryos and eggs the specimen must 

remain frozen at temperatures as cold as -196 degrees Celsius and be kept frozen. The 

fact that in order to stay viable embryos and eggs must be kept frozen necessitates a
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system where UH is constantly monitoring its liquid nitrogen storage tanks to make sure 

the temperature does not rise, harming the frozen embryos and eggs.

19. UH Fertility Center is required by embryology laboratory guidelines 

regarding cryopreservation (i.e. “freezing embryos”) to institute policies and procedures, 

in order to make sure that the right equipment is used to ensure the embryos and eggs 

remain at a temperature that protects viability and fitness for the intended purpose of 

implantation.

20. Therefore, UH was required ensure that polices, systems, and/or 

procedures were in place to deal with and protect against a potential environmental 

control malfunction or rise in temperature in the storage tanks at the UH Fertility Center.

21. In fact, because the embryos and eggs must be kept frozen, UH installed 

a remote monitoring system with an alarm that would be triggered in the event of a rise 

in temperature.

22. On or about March 3, 2018, one of the storage tanks that holds frozen 

embryos and eggs of fertility patients at the UH Fertility Clinic experienced a rise in 

temperature.

23. Alarms were triggered on or about March 3, 2018 that indicated a 

temperature increase, which could damage the embryos and eggs, had occurred. 

These alarms were not responded to until the following morning when employees or 

agents of UH arrived at the facility and noticed the alarms.

24. On or about Tuesday, March 6, 2018, UH attempted to notify some of the 

members of the Class, i.e. the owners of embryos and eggs frozen in the storage tank
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that failed, that their specimen had been damaged and were potentially no longer 

viable.

25. On March 8, 2018, UH posted a Facebook video regarding the tank failure 

referring to it as an “unexpected temperature fluctuation” and that UH does not know the 

current viability of the embryos and eggs stored in the failed tank, “but that some were 

impacted” by the storage tank’s failure. (See Facebook Video ).

NAMED PLAINTIFF FACTUAL ALLEGATIONS

26. In September of 2015, Kristine and John Brickel entered into the 

Agreement with UH for the development, freezing, and storing of embryos for 

implantation and future implantation or IVF.

27. UH has refused to provide Plaintiffs a copy of the contract despite 

Plaintiffs’ repeated requests for it.

28. In February or March of 2016 UH developed high quality embryos for the 

Brickels to use by fertilizing Kristine’s eggs. She went through with an implantation of an 

embryo that resulted in the birth of the Brickels’ son.

29. In addition, UH developed two other high quality human embryos for the 

Brickels that were frozen and stored pursuant to their Agreement for the purpose of 

implantation in late 2018. At the time the eggs were approximately 36 years old.

30. UH’s development, freezing, and storing of the Brickels’ high quality 

human embryos cost them approximately $20,000.

31. On March 8, 2018, John and Kristine Brickel received a phone call from 

UH explaining the issue regarding the rise in temperature in the storage tank/freezer.
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32. UH advised the Brickels that their previously frozen embryos had thawed 

and they were very likely no longer viable, and thus, no longer fit for implantation.

33. Because the Brickels’ embryos are no longer viable due to UH’s failure to 

properly maintain the temperature in the storage tank, in order to produce a viable 

embryo, the Brickels would have to have UH develop an entirely new viable human 

embryo, incurring additional costs for the development, freezing, and storing of an 

embryo fit for implantation.

34. Because of Kristine’s age there is a likelihood that UH will not be able to 

develop an additional viable human embryo. Accordingly, as a result of UH’s failure to 

maintain the proper temperature in the storage tanks, the Brickels have lost the value of 

two viable human embryos.

CLASS ACTION ALLEGATIONS

35. Plaintiffs bring this action on behalf of themselves and members of a 

Class comprising of:

All persons residing in Ohio who contracted with UH and who had 
embryos or eggs stored in a storage tank at the UH Fertility Center 
at the Ahuja Medical Center that suffered a rise in temperature on 
or about March 3, 2018.

36. Subject to additional information obtained through further investigation and 

discovery, the foregoing class may be expanded or narrowed by amendment or 

amended complaint. Specifically excluded from the class is any entity in which 

defendant has a controlling interest or which has a controlling interest in defendant, and 

defendant’s legal representatives, assigns, and successors.

37. Members of the class are so numerous that joinder is impracticable. While 

the exact number of class members is unknown to Plaintiffs, it is believed that the class
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is comprised of potentially two-thousand members geographically dispersed throughout 

northeast Ohio. The class, however, is readily identifiable from information and records 

in UH’s possession.

38. Common questions of law and fact exist as to all members of the class. 

These questions predominate over questions that may affect only individual class 

members because UH has acted on grounds generally applicable to the class. Such 

common questions include:

a. Whether UH breached its contract providing for the developing, 

freezing, and safe storage of embryos and eggs with Plaintiffs and 

members of the Class;

b. Whether UH had a duty to ensure that Plaintiffs’ and members of 

the Class’s embryos and eggs remained properly frozen and stored 

ensuring their viability;

c. Whether UH had a duty to take reasonable precautions to protect 

against a rise in temperature in its storage tank at the UH Fertility 

Center;

d. Whether UH breached its bailment contract with Plaintiffs and 

members of the Class by failing to return the embryos and eggs 

undamaged and in a usable and/or viable state;

e. Whether UH breached the implied warranty of fitness for a 

particular purpose relating to its development and storage of 

embryos; and
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f. Whether UH breached the Magnuson-Moss Warranty Act by 

breaching the implied warranty of fitness for a particular purpose.

39. UH’s defenses to Plaintiffs’ claims are typical of its defenses to claims of 

the members of the class.

40. Plaintiffs’ claims are typical of the members of the Class as all members of 

the Class are similarly affected by UH’s actionable conduct. Plaintiffs and all members 

of the Class contracted with UH to develop, freeze, and store Plaintiffs’ and the other 

Class members frozen embryos and eggs. UH had a duty to Plaintiffs and all members 

of the Class to ensure the embryos and eggs were not harmed while in the custody and 

possession of UH. In addition, UH’s conduct that gave rise to Plaintiffs’ and members of 

the Class’s claims is the same for all members of the Class.

41. Plaintiffs will fairly and adequately protect the interests of the Class 

because Plaintiffs have no interest antagonistic to, or in conflict with, the Class that 

Plaintiffs seek to represent. Furthermore, Plaintiffs have retained counsel experienced 

and competent in the prosecution of complex class action litigation. Plaintiffs have or 

can acquire adequate financial resources to assure that the interests of the Class will 

not be harmed.

42. Class action treatment is a superior method for the fair and efficient 

adjudication of this controversy in that, among other things, such treatment will permit a 

large number of similarly situated persons to prosecute their common claims in a single 

forum simultaneously, efficiently, and without the unnecessary duplication of evidence, 

effort, expense, or the possibility of inconsistent or contradictory judgments that 

numerous individual actions would engender. The benefits of the class mechanism,
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including providing injured persons or entities with a method for obtaining redress on 

claims that might not be practicable to pursue individually, substantially outweigh any 

difficulties that may arise in the management of this class action.

43. Plaintiffs know of no difficulty to be encountered in the maintenance of this 

action that would preclude its maintenance as a class action.

44. This forum is an appropriate forum for litigation of the claims of the Class, 

which is comprised only of persons residing in the State of Ohio.

COUNT I
(Breach of Contract)

45. Plaintiffs re-allege and incorporate each and every allegation set forth 

above as if fully written herein.

46. Plaintiffs and members of the Class entered into Agreements with UH for 

the development, storing, and freezing of human embryos and eggs and to maintain 

their embryos and eggs for future implantation and/or IVF.

47. UH breached its agreements with Plaintiffs and members of the Class by 

failing to maintain the required temperature in the storage tank resulting in the loss of 

the embryos which can no longer be used for implantation.

48. As a direct and proximate result of UH’s breach of the Agreement Plaintiffs 

and members of the Class have suffered economic damage, damage to their property, 

and the lost value of human embryos in an amount to be determined at trial.

COUNT II
(Negligent Destruction of Property)

49. Plaintiffs re-allege and incorporate each and every allegation set forth 

above as if fully written herein.
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50. UH had a duty to ensure that the embryos and eggs remained properly 

frozen, maintained, and viable for future procedures, including taking reasonable 

precautions to protect against a rise in temperature in the liquid nitrogen storage tank.

51. UH breached this duty by failing to exercise reasonable care in the 

freezing, maintaining, and storing of the embryos and eggs stored in the liquid nitrogen 

storage tank at the UH Fertility Center.

52. UH breached this duty by failing to exercise reasonable care in 

implementing reasonable policies and procedures including appropriate backup 

equipment, constant monitoring, and necessary alarms regarding the temperature 

inside of the storage tank(s) in the event of a rise in temperature in the liquid nitrogen 

storage tank.

53. Plaintiffs’ and the members of the Class’s property was destroyed and/or 

damaged as a direct and proximate result of UH’s failure to exercise ordinary 

reasonable care in the storing and freezing of their human embryos and eggs.

COUNT III
(Breach of Bailment Contract)

54. Plaintiffs re-allege and incorporate each and every allegation set forth 

above as if fully written herein.

55. Plaintiffs and members of the Class contracted with UH to develop, freeze, 

protect and deliver viable embryos and eggs, including making sure they remained 

stored at a temperature that ensured their continued viability and usefulness for later 

implantation.
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56. Plaintiffs and the members of the Class delivered their embryos and eggs 

to UH pursuant to the Agreement, including the freezing and storing of embryos and 

eggs.

57. UH failed to return Plaintiffs’ and members of the Class’s embryos and 

eggs without damage and in a usable and/or viable state.

58. Plaintiffs and the members of the Class were damaged, including the lost 

value of their human embryos, and their property was destroyed and/or damaged as a 

direct and proximate result of UH’s breach of its bailment contract.

COUNT IV
(Breach of Implied Warranty of Fitness for Particular Purpose)

59. Plaintiffs re-allege and incorporate each and every allegation set forth 

above as if fully written herein.

60. UH developed the human embryos pursuant to the Agreement for the 

particular purpose of future implantation by its customers. The embryos that UH 

developed are a good as defined under O.R.C. § 1302.01(8).

61. UH knew that the reason it was developing, freezing, and storing the 

embryos in its liquid nitrogen storage tank was for the particular purpose of ensuring 

viable frozen embryos would be delivered to Plaintiffs and members of the Class and 

that they were intended to be used by Plaintiffs and members of the Class for future 

implantation and IVF.

62. UH knew that Plaintiff and members of the Class were relying on UH’s skill 

and judgment in the development, maintenance, and freezing of the human embryos for 

the purpose of ensuring viable frozen embryos would be delivered to Plaintiffs and 

members of the Class.
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63. Plaintiffs and members of the Class did, in fact, rely upon UH’s skill and 

judgment in the development, maintenance, and freezing of the human embryos for the 

purpose of ensuring viable frozen embryos.

64. UH was required under its implied warranty of fitness of particular purpose 

to ensure that the embryos remained viable and fit for implantation, including putting 

into place systems, policies, and/or procedures that would ensure the frozen embryos 

remained at a safe temperature until such time as its customers required them to be 

delivered.

65. By failing to implement policies and procedures that would safe guard 

Plaintiffs’ and members of the Class frozen embryos against damage in the event of a 

rise in temperature and by failing to maintain and deliver the embryos in a condition for 

its intended purpose, UH breached its implied warranty of fitness for a particular 

purpose under O.R.C. § 1302.28.

66. As a direct and proximate result of UH’s breach of the implied warranty of 

fitness for particular purpose Plaintiffs and members of the Class sustained economic 

damages and damage to their property in an amount to be determined at trial.

COUNT V
(Violation of the Magnuson-Moss Warranty Act, 15 U.S.C. § et seq.)

67. Plaintiffs re-allege and incorporate each and every allegation set forth 

above as if fully written herein.

68. UH is a “warrantor” within the meaning of Section 2301(5) of the 

Magnuson-Moss Warranty Act (the “Act”).

69. Plaintiffs and members of the Class are “consumers” within the meaning 

of Section 2301(3) of the Act.
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70. UH developed, froze, and stored the human embryos for Plaintiffs and the 

members of the Class.

71. UH impliedly warranted that the embryos would be fit for the particular 

purpose of ensuring viable frozen embryos for future implantation by Plaintiffs and the 

members of the Class.

72. UH’s implied warranty of fitness for a particular purpose is an implied 

warranty within the meaning of Section 2301(7) of the Act.

73. UH’s implied warranty of fitness for a particular purpose is an implied 

warranty under Ohio law including O.R.C. § 1302.28.

74. UH breached UH’s implied warranty of fitness for a particular purpose 

under the Act.

75. Plaintiff and the members of the Class were damaged as a direct and 

proximate result of UH’s failure to comply with their obligations under UH’s implied 

warranty of fitness for a particular purpose.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs on behalf of themselves and all others similarly situated 

respectfully requests that this Court:

A. Certify the class pursuant to Rule 23 of the Ohio Rules of Civil Procedure;

B. Award damages, including compensatory and exemplary damages, 

including but not limited to the value of the lost embryos, to Plaintiffs and the Class in an 

amount to be determined at trial;

Electronically Filed 03/09/2018 17:02 / / CV 18 894332 / Confirmation Nbr. 1323322 / CLJSZ
14



C. Award Plaintiffs and the Class their expenses and costs of suit, including 

reasonable attorneys’ fees pursuant to 15 U.S.C. § 2310(d)(2) and to the extent

provided by law;

D. Award Plaintiff and the Class prejudgment and post-judgment interest at 

the highest legal rate to the extent provided by law; and

E. Award such further relief as the Court deems appropriate.

JURY DEMAND

Pursuant to Rule 38(B) of the Ohio Rules of Civil Procedure, a trial by jury is 

demanded on all the issues presented herein.

s/ Stuart E. Scott_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
STUART E. SCOTT (0064834)
BRENDAN L. HEIL (0091991)
SPANGENBERG SHIBLEY & LIBER LLP
1001 Lakeside Avenue East, Suite 1700
Cleveland, OH 44114
(216) 696-3232
(216) 696-3924 (FAX)
sscot@spanglaw.com
bheil@spanglaw.com

Counsel for Plaintiffs and the Proposed 
Class
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