
 

 

IN THE UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF NORTH CAROLINA 

 

NORTH CAROLINA DEMOCRATIC 

PARTY; CUMBERLAND COUNTY 

DEMOCRATIC PARTY; DURHAM 

COUNTY DEMOCRATIC PARTY; 

FORSYTH COUNTY DEMOCRATIC 

PARTY; GUILFORD COUNTY 

DEMOCRATIC PARTY; 

MECKLENBURG COUNTY 

DEMOCRATIC PARTY; ORANGE 

COUNTY DEMOCRATIC PARTY; and 

WAKE COUNTY DEMOCRATIC 

PARTY, 

 

Plaintiffs, 

 

v. 

 

PHILLIP E. BERGER, in his official 

capacity as PRESIDENT PRO TEMPORE 

OF THE NORTH CAROLINA SENATE; 

TIMOTHY K. MOORE, in his official 

capacity as SPEAKER OF THE NORTH 

CAROLINA HOUSE OF 

REPRESENTATIVES; THE STATE OF 

NORTH CAROLINA; THE NORTH 

CAROLINA BIPARTISAN STATE 

BOARD OF ELECTIONS AND ETHICS 

ENFORCEMENT; and KIMBERLY 

STRACH, in her official capacity as 

EXECUTIVE DIRECTOR OF THE 

NORTH CAROLINA BIPARTISAN 

STATE BOARD OF ELECTIONS AND 

ETHICS ENFORCEMENT, 

 

Defendants. 

CIVIL ACTION NO. 1:17-cv-1113 
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COMPLAINT FOR DECLARATORY JUDGMENT  

AND INJUNCTIVE RELIEF 

Plaintiffs North Carolina Democratic Party (“NCDP”), Cumberland County 

Democratic Party, Durham County Democratic Party, Forsyth County Democratic Party, 

Guilford County Democratic Party, Mecklenburg County Democratic Party, Orange 

County Democratic Party, and Wake County Democratic Party, by and through their 

undersigned counsel, for their complaint against Defendants State of North Carolina, 

Phillip E. Berger, in his official capacity as President Pro Tempore of the North Carolina 

Senate, Timothy K. Moore, in his official capacity as Speaker of the North Carolina 

House of Representatives, the North Carolina Bipartisan State Board of Elections and 

Ethics Enforcement (“SBOE”), and Kimberly Strach, in her official capacity as Executive 

Director of the SBOE, allege as follows: 

INTRODUCTION 

1. This is an action to protect the First and Fourteenth Amendment rights of 

Plaintiffs, to ensure that Plaintiffs are not deprived of their most fundamental and 

constitutionally protected right of political association, and to protect Plaintiffs from 

infringement of their right of association by the State.  See Democratic Party of United 

States v. Wis., 450 U.S. 107, 121-22, (1981) (citing Cousins v. Wigoda, 419 U.S. 477, 

487 (1975); Kusper v. Pontikes, 414 U.S. 51, 57 (1973); Williams v. Rhodes, 393 U.S. 23, 

30-31 (1968); NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 460 (1958)).  The 

First Amendment protects the process by which a political party selects a standard bearer 

for election to public office who best represents the party’s policy preferences.  See Cal. 
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Democratic Party v. Jones, 530 U.S. 567, 575 (2000).  Primary elections are the most 

critical part of a party’s process to select the standard bearer for the party’s message.  Id. 

at 575-76.   

2. Section 4(a) of North Carolina Session Law 2017-214 (“S.L. 214”) 

eliminates primaries for partisan judicial elections in 2018, thereby depriving Plaintiffs of 

their associational rights protected by the First and Fourteenth Amendments of the U.S. 

Constitution. 

3. Plaintiffs requests that this Court find the challenged provisions of S.L. 214 

unlawful under the First and Fourteenth Amendments to the U.S. Constitution and that 

the Court enter declaratory and injunctive relief preventing Defendants from 

implementing or enforcing Section 4(a) of S.L. 214. 

PARTIES 

4. Plaintiff NCDP is a political party defined in N.C. Gen. Stat. § 163-96.1  Its 

purposes are to (i) bring people together to develop public policies and positions 

favorable to NCDP members and the public generally, (ii) identify candidates who will 

support and defend those policies and positions, and (iii) persuade voters to cast their 

ballots for those candidates.   

5. Plaintiffs Cumberland, Durham, Forsyth, Guilford, Mecklenburg, Orange, 

and Wake County Democratic Parties are the official political committees for Democrats 

                                              
1 Session Law 2017-6 directed the Revisor of Statutes to recodify Chapter 163 of the 

North Carolina General Statutes into a new Chapter 163A of the General Statutes, 

however, some parts of Chapter 163 have not yet been recodified.  Therefore, hereinafter 

this Chapter will be referred to as Chapter “163”. 
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in Cumberland, Durham, Forsyth, Guilford, Mecklenburg, Orange, and Wake Counties in 

North Carolina, respectively.  They are separate and independently registered and 

reporting political committees from Plaintiff NCDP.  Their purposes are to: (i) bring 

people together to develop public policies and positions favorable to their members and 

the public generally in their respective counties, (ii) identify candidates who will support 

and defend those policies and positions in their respective counties, (iii) persuade voters 

to cast their ballots for those candidates in their respective counties, and (iv) provide 

grassroots energy and organization for Democrats in their respective counties.   

6. Defendant State of North Carolina is a sovereign state.  The State’s laws, as 

enacted by the General Assembly, are being challenged as unconstitutional in this action. 

7. Defendant Philip E. Berger is the President Pro Tempore of the North 

Carolina Senate and, upon information and belief, is a resident of Rockingham County, 

North Carolina. 

8. Defendant Timothy K. Moore is the Speaker of the North Carolina House 

of Representatives and, upon information and belief, is a resident of Cleveland County, 

North Carolina. 

9. Defendant SBOE is a state agency charged with the overall responsibility 

for the administration of the elections process in North Carolina and has authority to 

implement rules and regulations with respect to the conduct of elections.  See N.C. Gen. 

Stat. § 163-22. 
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10. Defendant Kimberly Strach is the Executive Director of the SBOE and, 

upon information and belief, is a resident of Wake County, North Carolina.  The 

Executive Director is the chief elections officer of the State and is responsible for the 

administration of state laws affecting voting, including those pertaining to voter 

registration.  See N.C. Gen. Stat. § 163-82.2. 

JURISDICTION AND VENUE 

11. This Court has subject matter jurisdiction over this action pursuant to 28 

U.S.C. §§ 1331, 1343, 2201, and 2202, as well as 42 U.S.C. § 1983. 

12. Venue is proper in this district under 28 U.S.C. § 1391 because a 

substantial number of judicial races—including local district and superior court races—

that will be affected by the enforcement of S.L. 214 will occur in this district and because 

some of the Plaintiffs reside in this district. 

FACTS 

13. Since 1868 the North Carolina Constitution has required that judges and 

justices of the district courts, superior courts and appellate courts be elected by the 

people.  N.C. Const. art. IV, §§ 9, 10 and 16. 

14. For many years the General Assembly afforded citizens their right to elect 

judges and justices through partisan elections, and the General Assembly assured the 

major political parties their constitutional right to select their judicial nominees in 

partisan elections through closed or open primary elections or by direct party nomination.  
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See N.C. Sess. Law 1996-9-es2; see also N.C. Sess. Law 2001-403; N.C. Sess. Law. 

2002-158. 

15. By 2006 the General Assembly had changed the method of judicial 

elections for district courts, superior courts, and appellate courts from partisan elections 

to nonpartisan elections and modified primaries for such nonpartisan elections to a top-

two system.  See S.L. 1996-9-es2; see also S.L. 2001-403; S.L. 2002-158; N.C. Gen. Stat. 

§ 163-322. 

16. On December 16, 2016, the General Assembly enacted Session Law 2016-

125 (“S.L. 125”), restoring partisan elections for judges and justices of the appellate 

courts and on March 9, 2017, the General Assembly enacted Session Law 2017-3 (“S.L. 

3”), restoring partisan elections for judges of the district courts and superior courts.  

17. Both S.L. 125 and S.L. 3 assured the major political parties their 

constitutional right to determine their nominees in the partisan elections for these judicial 

positions through semi-open primary elections.  See S.L. 124 § 21(a); see also S.L. 3 § 5; 

N.C. Gen. Stat. § 163-106.  

18. The General Assembly’s stated purposes in restoring partisan elections with 

partisan primaries for judicial offices were to provide voters with more information about 

candidates’ judicial philosophies and to provide an opportunity for a party’s members to 

consider the qualifications and abilities of candidates. 

19. Both S.L. 125 and S.L. 3 become effective January 1, 2018. 
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20. On April 4, 2017, the General Assembly filed Senate Bill 2017-656 (“S.B. 

656”), the Electoral Freedom Act of 2017.  A Proposed Conference Committee Substitute 

Bill for S.B. 656, submitted on October 4, 2018, added Section 4(a), eliminating 

primaries for judges and district attorneys for the 2018 election cycle.  

21. On October 5, 2017, the General Assembly amended the Proposed 

Conference Committee Substitute Bill for S.B. 656 to restore primaries for the election of 

district attorneys but not for the election of judges.   

22. That same day the Proposed Conference Committee Substitute Bill for S.B. 

656 was ratified and sent to the Governor for his approval. 

23. The Governor vetoed S.B. 656 on October 17, 2017 on the grounds that it 

“takes away the right of the people to vote for the judges of their choice.”  See Governor 

Roy Cooper Objections and Veto Message (copy attached as Exhibit 1). 

24. On October 17, 2017 the General Assembly overrode the Governor’s veto, 

and S.B. 656 was ratified as 2017 S.L. 214.  See S.L. 214 (copy attached as Exhibit 2).   

25. Like S.L. 125 and S.L. 3, S.L. 214 becomes effective January 1, 2018.  

26. Pursuant to S.L. 214 § 4(a), no party primaries shall be held for candidates 

seeking North Carolina judicial offices for the 2018 general election and candidates 

seeking such offices shall file their notices of candidacy with the SBOE no earlier than 

12:00 noon on June 18, 2018 and no later than 12:00 noon on June 29, 2018.  S.L. 214 

§ 4(a).  In 2018, there will be approximately one hundred fifty (150) judicial elections, 
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including one (1) Supreme Court race, three (3) Court of Appeals races, about thirty-one 

(31) Superior Court races, and one hundred eighteen (118) District Court races. 

27. In no area is a political party’s associational right more important than in 

the selection of its nominee for election through a primary.  See Jones, 530 U.S. at 575.  

The process of selecting a political party’s nominee often determines a party’s positions 

on significant public policy issues and it is a party’s nominee who becomes the party’s 

ambassador to the general electorate in winning the public over to the party’s views.  Id. 

28. S.L. 214 eliminates the fundamental right of Plaintiffs to choose their 

judicial nominees in a partisan primary.   

29. The elimination of primaries is in direct contradiction of Defendants’ 

purported rationale for the return to partisan elections for justices and judges through the 

enactment of 2016 S.L. 125 and 2017 S.L. 3.  These two statutes amended Section 106(c) 

of Chapter 163 to include judicial offices. 

30. In advocating for S.L. 3 during House debate, Representative Justin Burr, 

who was among the bill’s sponsors, stated that “HB100 will allow [superior and district 

court judges] to fall in line with every other office in North Carolina and provide critical 

information that can assist voters with selecting the candidate that they the voter feels is 

the most qualified and best for the job.”  N.C. House of Rep. 2017-2018 Sess., Audio 

Archives (Feb. 22, 2017) (statement of Rep. Burr) (quotation altered). 

31. Another sponsor of S.L. 3, Representative Bert Jones, emphasized the 

importance of primary elections during House debate for S.L. 3, and stated that “…one of 
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the major roles of political parties is to sort through candidates in a primary way so that 

the best candidates can go forward in the fall so that you don’t have a situation like a 

couple years ago in a nonpartisan judicial race where there were 19 candidates on the 

ballot and leave it possible for someone to win with less than 20% of the vote.”  N.C. 

House of Rep. 2017-2018 Sess., Audio Archives (Feb. 22, 2017) (statement of Rep. 

Jones). 

32. Defendants have not articulated, and cannot articulate, any compelling or 

important regulatory interests that would justify the elimination of primaries for the 

partisan election of judges and justices of the district courts, the superior courts or the 

appellate courts.   

CAUSE OF ACTION 

33. Plaintiffs reallege and incorporate herein by reference the preceding 

allegations of this Complaint. 

34. The First and Fourteenth Amendments afford “special protection” to “the 

process by which a political party selects a standard bearer who best represents the 

party’s ideologies and preferences.”  Jones, 530 U.S. at 575 (internal quotation marks 

omitted). 

35. Primary elections are the means by which a party selects the candidates to 

represent the party in a general election. 

36. Denying a political party the right to select its own candidates 

“unquestionably implicates an associational freedom.” Id. 
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37. Section 4(a) of S.L. 214 violates 42 U.S.C. § 1983 and Plaintiffs’ First 

Amendment rights. 

38. No compelling or important regulatory interest justifies Defendants’ 

elimination of primary elections for candidates for judges and justices. 

39. Section 4(a) of S.L. 214 is unconstitutional, and Plaintiffs are entitled to a 

declaratory judgment regarding their rights under the First and Fourteenth Amendments. 

IRREPARABLE INJURY AND HARM 

40. Plaintiffs hereby reallege and incorporate herein by reference the preceding 

allegations of this Complaint. 

41. The elimination of primaries for judicial offices deprives Plaintiffs and their 

members of the capacity to perform the duties for which they were established and will 

cause them and their members great and immediate harm. 

42. The elimination of primaries for judicial offices is in direct conflict with 

good and important public policies recognized and embraced by Defendants themselves 

and is not in the public interest.  

43. The public interests harmed by the elimination of primaries for judicial 

offices include the public’s interests in an informed and knowledgeable electorate, the 

public’s interest in the reduction of voter confusion and the public’s interest in ensuring 

that persons elected to public office are supported by a majority of voters. 
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44. The public interest requires a prompt order from the Court to align judicial 

primaries with all other primaries taking place in 2018, as the filing period for these 

primaries will open on February 12, 2018.  N.C. Gen. Stat. § 163-106(c). 

45. Plaintiffs are entitled to preliminary and permanent injunctive relief 

restraining Defendants from: 

(a) Eliminating primary elections for North Carolina judicial elections 

in 2018; and 

(b) Placing on the general election ballot the Democratic Party 

affiliations of judicial candidates who are not the nominees of Plaintiffs. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs respectfully request the Court enter judgment: 

1. Declaring Section 4(a) of S.L. 214 unconstitutional; 

2. Enjoining its enforcement; 

3. Awarding Plaintiffs fees and costs; and  

4. Providing Plaintiffs such other relief as may be appropriate. 
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Respectfully submitted this 12th day of December, 2017. 

 WALLACE & NORDAN LLP 

By: /s/ John R. Wallace  

John R. Wallace 

N.C. State Bar No. 7374 

jrwallace@wallacenordan.com  

Dawn E.H. Lee 

N.C. State Bar No. 49258 

dlee@wallacenordan.com 

Post Office Box 12065 

Raleigh, NC  27605 

Telephone: 919-782-9322 

Facsimile:  919-782-8133 

 

Counsel for Plaintiffs 

 

 POYNER SPRUILL LLP 

By: /s/ Edwin M. Speas, Jr.  

Edwin M. Speas, Jr. 

N.C. State Bar No. 4112 

espeas@poynerspruill.com  

Caroline P. Mackie 

N.C. State Bar No. 41512 

cmackie@poynerspruill.com 

P.O. Box 1801 (27602-1801) 

301 Fayetteville St., Suite 1900 

Raleigh, NC  27601 

Telephone: 919-783-6400 

Facsimile:  919-783-1075 

 

Counsel for Plaintiff N.C. 

Democratic Party 
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GENERAL ASSEMBLY OF NORTH CAROLINA 

SESSION 2017 

 

SESSION LAW 2017-214 

SENATE BILL 656 

 

 

*S656-v-6* 

AN ACT TO CHANGE THE DEFINITION OF A "POLITICAL PARTY" BY REDUCING 

THE NUMBER OF SIGNATURES REQUIRED FOR THE FORMATION OF A NEW 

POLITICAL PARTY AND FOR UNAFFILIATED CANDIDATES TO OBTAIN 

BALLOT ACCESS ELIGIBILITY; TO AUTHORIZE ESTABLISHMENT OF 

POLITICAL PARTIES RECOGNIZED IN A SUBSTANTIAL NUMBER OF STATES IN 

THE PRIOR PRESIDENTIAL ELECTION; TO CHANGE TIMING OF FILING OF 

PETITIONS; TO REDUCE THE THRESHOLD FOR A SUBSTANTIAL PLURALITY 

TO THIRTY PERCENT; AND TO ELIMINATE JUDICIAL PRIMARIES FOR THE 2018 

GENERAL ELECTION. 

 

The General Assembly of North Carolina enacts: 

 

SECTION 1.  G.S. 163-96(a) reads as rewritten: 

"(a) Definition. – A political party within the meaning of the election laws of this State 

shall be either:one of the following: 

(1) Any group of voters which, at the last preceding general State election, 

polled for its candidate for Governor, or for presidential electors, at least two 

percent (2%) of the entire vote cast in the State for Governor or for 

presidential electors; orelectors. 

(2) Any group of voters which shall have filed with the State Board of Elections 

petitions for the formulation of a new political party which are signed by 

registered and qualified voters in this State equal in number to two percent 

(2%) one-quarter of one percent (0.25%) of the total number of voters who 

voted in the most recent general election for Governor. Also the petition 

must be signed by at least 200 registered voters from each of four three 

congressional districts in North Carolina. To be effective, the petitioners 

must file their petitions with the State Board of Elections before 12:00 noon 

on the first day of June preceding the day on which is to be held the first 

general State election in which the new political party desires to participate. 

The State Board of Elections shall forthwith determine the sufficiency of 

petitions filed with it and shall immediately communicate its determination 

to the State chairmanchair of the proposed new political party. 

(3) Any group of voters which shall have filed with the State Board of Elections 

documentation that the group of voters had a candidate nominated by that 

group on the general election ballot of at least seventy percent (70%) of the 

states in the prior Presidential election. To be effective, the group must file 

their documentation with the State Board of Elections before 12:00 noon on 

the first day of June preceding the day on which is to be held the first general 

State election in which the new political party desires to participate. The 

State Board of Elections shall forthwith verify the documentation filed with 

it and shall immediately communicate its determination to the State chair of 

the proposed new political party." 
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SECTION 2.(a)  G.S. 163-122(a), as amended by Section 10 of S.L. 2017-3, reads 

as rewritten: 

"(a) Procedure for Having Name Printed on Ballot as Unaffiliated Candidate. – Any 

qualified voter who seeks to have the voter's name printed on the general election ballot as an 

unaffiliated candidate shall: 

(1) If the office is a statewide office, file written petitions with the State Board 

of Elections supporting the voter's candidacy for a specified office. These 

petitions must be filed with the State Board of Elections on or before 12:00 

noon on the second Wednesday prior to day of the primary election and must 

be signed by qualified voters of the State equal in number to two percent 

(2%) one and a half percent (1.5%) of the total number of voters who voted 

in the most recent general election for Governor. Also, the petition must be 

signed by at least 200 registered voters from each of four three congressional 

districts in North Carolina. The petitions shall be divided into sections based 

on the county in which the signatures were obtained. Provided the petitions 

are timely filed, the State Board of Elections shall require the filed petition 

be verified no later than 15 business days after canvass of the primary in one 

of the following ways: 

a. The Executive Director shall examine the names on the petition and 

place a check mark on the petition by the name of each signer who is 

qualified and registered to vote in the designated county and shall 

attach to the petition a signed certificate. Said certificates shall state 

that the signatures on the petition have been checked against the 

registration records and shall indicate the number of signers to be 

qualified and registered to vote in each county. 

b. The chair shall examine the names on the petition and place a check 

mark on the petition by the name of each signer who is qualified and 

registered to vote in the chair's county and shall attach to the petition 

the chair's signed certificate. Said certificates shall state that the 

signatures on the petition have been checked against the registration 

records and shall indicate the number of signers to be qualified and 

registered to vote in the chair's county. The chair shall return the 

petition and certificate to the State Board. 

The State Board shall return a copy of each petition, together with a copy of 

the certificate required in this section, to the person who presented it to the 

State Board. 

(2) Except as provided in this subsection, if the office is a district office under 

the jurisdiction of the State Board of Elections under G.S. 163-182.4(b), file 

written petitions with the State Board of Elections supporting that voter's 

candidacy for a specified office. These For district offices other than General 

Assembly seats, petitions must be filed with the State Board of Elections on 

or before 12:00 noon on the second Wednesday prior today of the primary 

election and must be signed by qualified voters of the district equal in 

number to four one and a half percent (4%)(1.5%) of the total number of 

registered voters in the district as reflected by the voter registration records 

of the State Board of Elections as of January 1 of the year in which the 

general election is to be held. For General Assembly seats in which the 

district lies in more than one county, petitions must be filed with the State 

Board of Elections on or before 12:00 noon on the day of the primary 

election and must be signed by qualified voters of the district equal in 

number to four percent (4%) of the total number of registered voters in the 
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district as reflected by the voter registration records of the State Board of 

Elections as of January 1 of the year in which the general election is to be 

held. The petitions shall be divided into sections based on the county in 

which the signatures were obtained. The petitions shall be verified as 

specified in subdivision (1) of this subsection. 

(3) If the office is a county office or a single county legislative district, file 

written petitions with the chair or director of the county board of elections 

supporting the voter's candidacy for a specified county office. These 

petitions must be filed with the county board of elections on or before 12:00 

noon on the second Wednesday prior today of the primary election and must 

be signed by qualified voters of the county equal in number to four percent 

(4%) of the total number of registered voters in the county as reflected by the 

voter registration records of the State Board of Elections as of January 1 of 

the year in which the general election is to be held, except if the office is for 

a district consisting of less than the entire county and only the voters in that 

district vote for that office, the petitions must be signed by qualified voters 

of the district equal in number to four percent (4%) of the total number of 

voters in the district according to the voter registration records of the State 

Board of Elections as of January 1 of the year in which the general election 

is to be held. Each petition shall be presented to the chairman chair or 

director of the county board of elections. The chair or director of the county 

board of elections shall verify the filed petition no later than 15 business 

days after canvass as provided in sub-subdivision b. of subdivision (1) of 

this subsection, and shall return a copy of each petition, together with a copy 

of the certificate required in this section, to the person who presented it to 

the county board of elections. 

(4) If the office is a partisan municipal office, file written petitions with the 

chair or director of the county board of elections in the county wherein the 

municipality is located supporting the voter's candidacy for a specified 

municipal office. These petitions must be filed with the county board of 

elections on or before the time and date specified in G.S. 163-296 and must 

be signed by the number of qualified voters specified in G.S. 163-296. The 

chair or director of the county board of elections shall verify the filed 

petition no later than 15 business days after canvass as provided in 

sub-subdivision b. of subdivision (1) of this subsection, and shall return a 

copy of each petition, together with a copy of the certificate required in this 

section, to the person who presented it to the county board of elections. 

(5) If the office is a superior court judge or a district court judge, regardless of 

whether the district lies entirely in one county or in more than one county, 

file written petitions with the State Board of Elections supporting that voter's 

candidacy for a specified office. These petitions must be filed with the State 

Board of Elections on or before 12:00 noon on the second Wednesday prior 

today of the primary election and must be signed by qualified voters of the 

district equal in number to two percent (2%) of the total number of 

registered voters in the district as reflected by the voter registration records 

of the State Board of Elections as of January 1 of the year in which the 

general election is to be held. The petitions shall be divided into sections 

based on the county in which the signatures were obtained. The petitions 

shall be verified as specified in subdivision (1) of this subsection. 

Upon compliance with the provisions of subdivisions (1), (2), (3), (4), or (5) of this 

subsection, the board of elections with which the petitions have been timely filed shall cause 
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the unaffiliated candidate's name to be printed on the general election ballots in accordance 

with Article 14A of this Chapter." 

SECTION 2.(b)  G.S. 163-296 reads as rewritten: 

"§ 163-296.  Nomination by petition. 

In cities conducting partisan elections, any qualified voter who seeks to have his name 

printed on the regular municipal election ballot as an unaffiliated candidate may do so in the 

manner provided in G.S. 163-122, except that the petitions and affidavits shall be filed not later 

than 12:00 noon on the Friday preceding the seventh Saturday before the election, and the 

petitions shall be signed by a number of qualified voters of the municipality equal to at least 

four percent (4%)one and a half percent (1.5%) of the whole number of voters qualified to vote 

in the municipal election according to the voter registration records of the State Board of 

Elections as of January 1 of the year in which the general municipal election is held. A person 

whose name appeared on the ballot in a primary election is not eligible to have his name placed 

on the regular municipal election ballot as an unaffiliated candidate for the same office in that 

year. The Board of Elections shall examine and verify the signatures on the petition, and shall 

certify only the names of signers who are found to be qualified registered voters in the 

municipality. Provided that in the case where a qualified voter seeks to have his name printed 

on the regular municipal election ballot as an unaffiliated candidate for election from an 

election district within the municipality, the petition shall be signed by four percent (4%)one 

and a half percent (1.5%) of the voters qualified to vote for that office." 

SECTION 3.  G.S. 163-111(a) reads as rewritten: 

"(a) Nomination Determined by Substantial Plurality; Definition of Substantial Plurality. 

– Except as otherwise provided in this section, nominations in primary elections shall be 

determined by a substantial plurality of the votes cast. A substantial plurality within the 

meaning of this section shall be determined as follows: 

(1) If a nominee for a single office is to be selected, and there is more than one 

person seeking nomination, the substantial plurality shall be ascertained by 

multiplying the total vote cast for all aspirants by forty percent (40%).thirty 

percent (30%). Any excess of the sum so ascertained shall be a substantial 

plurality, and the aspirant who obtains a substantial plurality shall be 

declared the nominee. If two candidates receive a substantial plurality, the 

candidate receiving the highest vote shall be declared the nominee. 

(2) If nominees for two or more offices (constituting a group) are to be selected, 

and there are more persons seeking nomination than there are offices, the 

substantial plurality shall be ascertained by dividing the total vote cast for all 

aspirants by the number of positions to be filled, and by multiplying the 

result by forty percent (40%).thirty percent (30%). Any excess of the sum so 

ascertained shall be a substantial plurality, and the aspirants who obtain a 

substantial plurality shall be declared the nominees. If more candidates 

obtain a substantial plurality than there are positions to be filled, those 

having the highest vote (equal to the number of positions to be filled) shall 

be declared the nominees." 

SECTION 4.(a)  No 2018 Primary for Judicial Offices. – Notwithstanding 

G.S. 163-106, no party primaries shall be held for candidates seeking the following offices in 

the general election held on November 6, 2018: 

Justices of the Supreme Court. 

Judges of the Court of Appeals. 

Judges of the superior courts. 

Judges of the district courts. 

Candidates seeking the office of Justice of the Supreme Court, judge of the Court of 

Appeals, judge of the superior court, or judge of the district court shall file their notice of 
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candidacy with the State Board of Elections and Ethics Enforcement no earlier than 12:00 noon 

on June 18, 2018, and no later than 12:00 noon on June 29, 2018. 

SECTION 4.(b)  Form of Notice. – Each person offering to be a candidate for 

election shall do so by filing a notice of candidacy with the State Board of Elections and Ethics 

Enforcement in the following form, inserting the words in parentheses when appropriate: 

Date ______________________________ 

I hereby file notice that I am a candidate for election to the office of _______________ in 

the regular election to be held __________, __________. 

Signed ______________________________ 

(Name of Candidate) 

Witness: _____________________________________________________________ 

The notice of candidacy shall be either signed in the presence of the chair or 

secretary of the State Board of Elections and Ethics Enforcement or signed and acknowledged 

before an officer authorized to take acknowledgments who shall certify the notice under seal. 

An acknowledged and certified notice may be mailed to the State Board of Elections and Ethics 

Enforcement. In signing a notice of candidacy, the candidate shall use only the candidate's legal 

name and, in the candidate's discretion, any nickname by which commonly known. A candidate 

may also, in lieu of that candidate's first name and legal middle initial or middle name, if any, 

sign that candidate's nickname, provided the candidate appends to the notice of candidacy an 

affidavit that the candidate has been commonly known by that nickname for at least five years 

prior to the date of making the affidavit. The candidate shall also include with the affidavit the 

way the candidate's name (as permitted by law) should be listed on the ballot if another 

candidate with the same last name files a notice of candidacy for that office. 

A notice of candidacy signed by an agent or any person other than the candidate 

shall be invalid. 

A candidate, at the time of filing the notice of candidacy under this section, shall 

indicate on the notice of candidacy the political party recognized under Article 18 of Chapter 

163A of the General Statutes with which that candidate is affiliated or any unaffiliated status. 

The certificate required by subsection (d) of this section shall verify the party designation or 

unaffiliated status, and the verified party designation or unaffiliated status shall be included on 

the ballot. 

SECTION 4.(c)  Withdrawal of Notice of Candidacy. – Any person who has filed a 

notice of candidacy for an office under this section shall have the right to withdraw it at any 

time prior to the close of business on the third business day prior to the date on which the right 

to file for that office expires under the terms of subsection (b) of this section. 

SECTION 4.(d)  Certificate That Candidate Is Registered Voter. – Candidates shall 

file along with their notice a certificate signed by the chair of the board of elections or the 

director of elections of the county in which they are registered to vote, stating that the person is 

registered to vote in that county, and if the candidacy is for superior court judge or district court 

judge, and the county contains more than one superior court district or district court district, 

stating the judicial district of which the person is a resident. In issuing such certificate, the 

chairman or director shall check the registration records of the county to verify such 

information. During the period commencing 36 hours immediately preceding the filing 

deadline, the State Board of Elections and Ethics Enforcement shall accept, on a conditional 

basis, the notice of candidacy of a candidate who has failed to secure the verification ordered 

herein subject to receipt of verification no later than three days following the filing deadline. 

The State Board of Elections and Ethics Enforcement shall prescribe the form for such 

certificate and distribute it to each county board of elections no later than the last Monday in 

December of 2017. 

SECTION 4.(e)  Candidacy for More Than One Office Prohibited. – No person 

may file a notice of candidacy for more than one office or group of offices described in 
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subsection (a) of this section, or for an office or group of offices described in subsection (a) of 

this section and an office described in G.S. 163-106(c), for any one election. If a person has 

filed a notice of candidacy with a board of elections under this section or under G.S. 163-106(c) 

for one office or group of offices, then a notice of candidacy may not later be filed for any other 

office or group of offices under this section when the election is on the same date unless the 

notice of candidacy for the first office is withdrawn under subsection (c) of this section. 

SECTION 4.(f)  Notice of Candidacy for Certain Offices to Indicate Vacancy. – In 

any election in which there are two or more vacancies for the office of justice of the Supreme 

Court, judge of the Court of Appeals, superior court judge, or district court judge to be filled by 

nominations, each candidate shall, at the time of filing notice of candidacy, file with the State 

Board of Elections and Ethics Enforcement a written statement designating the vacancy to 

which the candidate seeks election. Votes cast for a candidate shall be effective only for 

election to the vacancy for which the candidate has given notice of candidacy as provided in 

this subsection. 

A person seeking election for a specialized district judgeship established under 

G.S. 7A-147 shall, at the time of filing notice of candidacy, file with the State Board of 

Elections and Ethics Enforcement a written statement designating the specialized judgeship to 

which the person seeks nomination. 

SECTION 4.(g)  Residency Requirements. – No person may file a notice of 

candidacy for superior court judge or district court judge unless that person is at the time of 

filing the notice of candidacy a resident of the judicial district as it will exist at the time the 

person would take office if elected. This subsection implements Section 9(1) of Article IV of 

the North Carolina Constitution, which requires regular superior court judges to reside in the 

district for which elected, and Section 10 of Article IV of the North Carolina Constitution, 

which requires every district court judge to reside in the district for which elected. 

SECTION 4.(h)  Filing Fees. – Candidates shall pay filing fees as required by 

G.S. 163-107 and G.S. 163-107.1. 

SECTION 4.(i)  Failure of Candidates to File; Death or Other Disqualification of a 

Candidate; No Withdrawal From Candidacy. – 

(1) Insufficient number of candidates. – If when the filing period expires, 

candidates have not filed for an office to be filled under this section, the 

State Board of Elections and Ethics Enforcement shall extend the filing 

period for five days for any such offices. 

(2) Vacancies; reopening filing. – If only one or two candidates have filed for a 

single office, or the number of candidates filed for a group of offices does 

not exceed twice the number of positions to be filled, and thereafter a 

remaining candidate dies or otherwise becomes disqualified before the 

election and before the ballots are printed, the State Board of Elections and 

Ethics Enforcement shall, upon notification of the death or other 

disqualification, immediately reopen the filing period for an additional five 

days during which time additional candidates shall be permitted to file for 

election. If the ballots have been printed at the time the State Board of 

Elections and Ethics Enforcement receives notice of the candidate's death or 

other disqualification, the Board shall determine whether there will be 

sufficient time to reprint them before the election if the filing period is 

reopened for three days. If the Board determines that there will be sufficient 

time to reprint the ballots, it shall reopen the filing period for three days to 

allow other candidates to file for election. 

(3) Later vacancies; ballots not reprinted. – If the ballots have been printed at 

the time the State Board of Elections and Ethics Enforcement receives notice 

of a candidate's death or other disqualification, and if the Board determines 
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that there is not enough time to reprint the ballots before the election if the 

filing period is reopened for three days, then regardless of the number of 

candidates remaining for the office or group of offices, the ballots shall not 

be reprinted and the name of the vacated candidate shall remain on the 

ballots. If a vacated candidate should poll the highest number of votes in the 

election for a single office or enough votes to be elected to one of a group of 

offices, the State Board of Elections and Ethics Enforcement shall declare 

the office vacant and it shall be filled in the manner provided by law. 

(4) No withdrawal permitted of living, qualified candidate after close of filing. – 

After the close of the candidate filing period, a candidate who has filed a 

notice of candidacy for an office under this section, who has not withdrawn 

notice before the close of filing as permitted by subsection (c) of this section, 

who remains alive, and has not become disqualified for the office may not 

withdraw his or her candidacy. That candidate's name shall remain on the 

ballot, any votes cast for the candidacy shall be counted in primary or 

election, and if the candidate wins, the candidate may fail to qualify by 

refusing to take the oath of office. 

(5) Death, disqualification, or failure to qualify after election. – If a person 

elected to the office of justice of the Supreme Court, judge of the Court of 

Appeals, or superior or district court judge dies or becomes disqualified on 

or after election day and before that person has qualified by taking the oath 

of office, or fails to qualify by refusing to take the oath of office, the office 

shall be deemed vacant and shall be filled as provided by law. 

SECTION 4.(j)  Ballot Order. – For the 2018 general election, the State Board of 

Elections and Ethics Enforcement shall place elections for the offices elected as provided in 

this section with other partisan offices, as provided in G.S. 163-165.6(b)(3). Order of 

candidates for those offices shall be determined as provided in G.S. 163-165.6(c). 

SECTION 4.(k)  Determination of Election Winners. – A general election for all 

candidates seeking office as provided in this section shall be held on November 6, 2018. In the 

general election, the candidate for a single office receiving the highest number of votes shall be 

elected. Those candidates for a group of offices receiving the highest number of votes, equal in 

number to the number of positions to be filled, shall be elected. If two candidates receiving the 

highest number of votes each received the same number of votes, the State Board of Elections 

and Ethics Enforcement shall determine the winner by lot. 
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SECTION 5.  This act becomes effective January 1, 2018, and applies to all 

primaries and elections held on or after that date. 

In the General Assembly read three times and ratified this the 5
th

 day of October, 

2017. 

 

 

 s/  Philip E. Berger 

  President Pro Tempore Officer of the Senate 

 

 

 s/  David R. Lewis 

  Presiding Officer of the House of Representatives 

 

 

   VETO   Roy Cooper 

  Governor 

 

 

Became law notwithstanding the objections of the Governor at 10:50 a.m. this 17
th

 

day of October, 2017. 

 

 s/  James White 

   House Principal Clerk 
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