
STATE oF MAINE,

Kennebec, ss.

Superior Court
Do&et No. AUGSC-CV-2017--lYb

)
)
)
)
)
l
l
)
)
)
)
)
)
)
)

vs

PAUL R. LEPAGE,

In his capacity as Governor ofthe
State of Maine,

PIaintiff, CoMPLATNT FoR DECLIRAToRY JUDGMENT,

PURSUANT To THE CoNSTITUTIoN oF MAINE AND

JANET T. MILLS,

In her capacity as Attorney General
ofthe State of Maine,

14 M.R. S. S 5951, ErsEQ.

Defendant.

Plaintiff Governor Paul R. LePage complains against the Defendant, Attorney General

fanet T. Mills, seeking a declaration ofthe duties and authorities ofthe parties pursuant to

the Constitution of Maine and their respective offices in the particular circumstances ofthis

case, and states as follows:

1. Plaintiff Paul R. LePage is the duly-elected, serving Governor of the State of Maine,

residing in Augusta, Kennebec County, Maine.

2. Defendant fanet T. Mills is the duly-elected, serving Attorney General ofthe State of

Maine, conducting official business in offices located in Augusta, Kennebec County,

Maine. Defendant announced she is seeking the Democratic Party's nomination for

Governor on July 10,2077.

3. As more particularly set forth below, Defendant has a cted ultra vires by instigating

litigation in California to challenge the possible rescission ofthe Deferred Action for

Childhood Arrivals ("DACA"J program without being requested to file suit by the

Governor, the Legislature of Maine or either House ofthe Legislature and, indeed,
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conrary to the Governor's request that she notioin the State of Maine in Federal court

Iitigation outside the State of Maine in a manner that implies that she has authority to

speak for this State in litigation in another jurisdiction.

4. The Plaintiff, as Governor, acting under his express Constitutional power and duty to

exercise all ofthe executive power ofthis State, has determined that this State supports

the President's actions. Thus, Defendant's ultra vires actions, if permitted to stand,

would prevent Plaintiff from executing the duties of his office according to his ou.n good

faith judgment ofthe interests ofthe people ofthe State of Maine.

5. This action by the Defendant exceeds the scope of her authority and constitutes a

breach of her duties of office under the Constitution of the State of Maine and the

controlling statute, 5 M.R.S. S L91.

6. Because there is a genuine conrroversy between the parties with respect to these

matters, and without a declaration by the Court ofthe respective authority and duty of

the parties, together with the entry ofthe appropriate order for relief, the Plaintiff

would be without any remedy, the Court has jurisdiction under 1.4 M.R.S. S 5951, et seq.

7. Venue is properly laid in this Court, as both parties have offices in Augusta, Maine and

most ofthe actions complained ofoccurred in Kennebec County.

8. Under the Constitution of Maine, there are three branches of government, each with its

separate authority, as follows:

Article IIL
Distribution of Powers,

Section 1. Powers distributed- The powers of this government shall
be divided into 3 distinct departments, the legislative, executive and
judicial.

Section 2. To be kept separate. No person or persons, belonging to
one ofthese departments, shall exercise any ofthe powers properly
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belonging to either ofthe others, except in the cases herein expressly
directed or permitted.

9. Plaintiff, as Governor, has a constitutional duty to "take care that the laws be faithfully

executed," Me. Const. art. V, pL 1., S 12, and all executive power ofthe State is vested in

Plaintiff as the holder of that office. Id. at S 1.

10, The power ofthe executive has always been understood to include the power to protect

public safety and to set public policy for the State of Maine. See Me. Const' art. III S 1.

11. The Constitution of Maine creates the officer known as the Attorney General but does

not state what the Attorney General's duties or authority are.

12. The position ofthe Attorney General is a creation ofthe Maine Constitution with duties

and powers at common law, which she may wield "in the absence of some express

Iegislative restriction to the contrary." Lund ex rel. Wilbur v. Prott,30S A.zd SS4, 55S

(Me.L973').

13. In pertinent part, the controlling (and only) statute defining the duties and authority of

the Attorney General under the Maine Constitution reads, as follows:

5 M,R,S. S 191(3) Representation by Attorney General, deputies,
assistants and staff attorneys. The Attorney General or a deputy,
assistant or staff attorney shall appear for the State, the head of any
state department, the head ofany state institution and agencies ofthe
State in all civil actions and proceedings in which the State is a party
or interested, or in which the official acts and doings ofthe officers are
called into question, in all the courts ofthe State and in those actions
and proceedings before any other tribunal when requested by
the Governor or by the Legislature or either House of the
Legislature. All such actions and proceedings must be prosecuted or
defended by the Attorney General or under the Attorney General's
direction.

(emphasis added)



14. Although the Attorney General has authority to represent the State "in all the courts of

the State," 5 M.R.S. S 191[3) expressly restricts the Attorney General's participation on

behalfofthe State of Maine for cases pending outside the borders of Maine and in other

proceedings, such as administrative matters. In all tribunals outside the State of Maine,

the Attorney General shall only represent the State "when requested by the Governor or

by the Legislature or either House of the Legislature." See also CenL Maine Power Co. v.

Pub. Iltilities Comm'n,382 A.zd,302 (Me. 1978J ftolding that the Attorney General did

not act "within the scope of his duties as specifically imposed by 5 M.R.S. S 191" where

he intervened in an adminisrrative hearing without being requested to do soJ.

15. Multistate and extra-territorial litigation is a recent development in the law from the

1980s and, as a result, cannot be characterized as one ofthe Attorney General's

common law powers derived from English common law. See f ason Lynch, Federalism,

Separation of Powers, and the Role of State Attorneys General in Multistate Litigotion, l0l

Colum. L. Rev. 1998, 2003 (2001) ("Traditionally, in exercising their broad

prosecutorial powers, state attorneys general brought legal actions against private

parties on an individual and intrastate basis. That is, an attorney general would act as a

single plaintiffand sue private parties in the courts ofthat attorney general's state to

enforce, for example, state consumer protection and antitrust laws.") fciting an

interview with former Maine Attorney General James E. Tierney).

16. 0n September 22,2017, Plaintiff wrote the Defendant, stating the following:

I have recently become aware that you have filed a lawsuit in the Northern
District of Califomia, purporting to represent the State of Maine as plaintiff in a lawsuit
against the U.S. Deparknent of Homeland Security, et al., challengjl:.g the planned end of
the Defened Action for Childhood Arrivals ("DACA") program, Docket No. 17-cv-
05235.
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Instigating a federal lawsuit in Califomia without a request to do so by myself, the
Legislature or either House of the Legislature is a violation of Maine law, including 5

M.R.S. $ 191(3). I have not requested that you initiate litigation in Califomia relating to
DACA. In fact, I support the end of DACA and believe its terrnination is in the best

interest of the State of Maine and its people. I am also not aware of any request by the
Legislature or either House ofthe Legislature asking you to rq)resent the State of Maine
in this matter. If you did not receive such a request by the Legislature or either House of
the Legislature, your actions arc ultra vires, aad I hereby request that you voluntarily
dismiss the State of Maine as plaintiffin the Califomia litigation.

By Tuesday, September 266, I ask you to either (1) provide proofthat you have
been so-requested by the Legislature or either House of the Legislature to initiate
iitigation in Califomia on behalf of the State of Maine in support of DACA or (2) provide
me with a copy of a filed voluntary dismissal of Maine as a plaintiffin this action.

In addition, although it is not necessary, for the sake of clarity I hereby request

that you never again take a position in any litigation challenging the end ofDACA on
behalf of the State of Maine, as a party or an 4ziar.s or otherwise, without a request by
myself. If you take a contrary position in litigation, it will prevent me from discharging
my executive duties under the Maine Constitution and state law to, among other things,

set State policy on such matters, in addition to the fact that taking such an action will be

an ultra vires violation oflaw by you.

17. Defendant responded the same day. Her response to the Governor ofthe State of Maine,

in its entirety, was:

Thank you for your letter oftoday's date

Please see Opinion of theJutices,20l5 ME 22,n22, 112 A.3d926; Superintendent of
hl'r.. v. Attorney General,558 A.2d, 1197,1199-1200; Lund ex rel. Wilbur v. Prax,308
A.2d 554, 5s8 (Me. I 973).

Thank you.

18. Defendant's response constitutes an error oflaw and is arbitrary and capricious.

19. Defendant has acted ultra vires by filing the DACA lawsuit in a Federal court in

California on behalf of the State of Maine and refusing to dismiss the State of Maine

from this lawsuit.

20. 0n this state offacts, the Plaintiffhas also effectively been obstructed by the Defendant

in the exercise of Plaintiffs duties and carrying out Plaintiffs office as Governor because
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Plaintiffis foreclosed from taking a position opposing the California DACA litigation or

from receiving the Defendant's lega-l counsel about taking such a position in that

litigation.

WHEREFoRT, Plaintiff prays for judgment against the Defendant as follows:

1. Declaring that the Attorney General may not participate in litigation outside the State of

Maine in the name of the State without expressly being requested to do so by the

Governor, the Maine Legislature, or either House ofthe Legislature, as expressly set

forth in 5 M.R.S. S 191-(3).

2. Declaring that the Attorney General must dismiss any currently-maintained litigation

outside the State of Maine in the name of the State, which she was not first requested to

participate in by the Governor, the Maine Legislature, or either House of the Legislature.

3. Making such further declaration or granting such further relief as the Court may

determine.

4. Ordering the Attorney General to conform to the Courds declaration.

Respectfully submitted this 116 day of 0ctober,20L7.

-'/ --- - )

M. Dench, Bar No. 10
Dieterich, Bar No. 5413

A eys for Governor Paul R LePage
s TON TAINTOR & ABBO'IT

95 Main Street
Auburn ME04210
207-784-3200
bdench(osta-law.com
adieterich@sta-lawcom
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