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PRELIMINARY STATEMENT 

Contrary to the attempt by Appellants HSBC Bank USA, N.A. and HSBC 

Holdings PLC (collectively “HSBC”) to portray the orders under review as an 

“egregious” series of judicial “usurpations,”1 this appeal concerns a straightforward 

application of well-established standards governing the constitutional access right 

to the judicial records relating to a deferred prosecution agreement (“DPA”) in a 

pending criminal case.  The DPA is a relatively new—and highly controversial—

prosecutorial tool that has largely replaced the option of either a plea agreement or 

trial in cases of corporate crime.  While the widespread use of DPAs is new, the 

controlling legal principles are not, and they were properly applied by the district 

court (Gleeson, J.).   

The DPA at issue was agreed to by federal prosecutors after they caught 

HSBC assisting criminal drug cartels launder their profits and helping state 

sponsors of terrorism evade international sanctions on a massive scale.  In 

exchange for admitting its misconduct and paying a fine, committing to future 

reforms, and accepting the oversight of a compliance monitor, HSBC was allowed 

to avoid a trial on the pending criminal charges; its executives avoided charges 

altogether.   

                                           
1 Brief for Defendants-Appellants (hereafter “HSBC Br.”) at 3. The Brief for 
Appellant United States is cited herein as “Gov’t Br. __”; and the Joint Appendix 
and Special Appendix are cited as “JA__” and “SPA __”, respectively.  
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This appeal does not ask the Court to weigh the merits of that arrangement, 

or to opine on the propriety of DPAs and their expansion of prosecutorial power 

into the ongoing regulation of corporate conduct.  Rather, it concerns a subsidiary 

pair of orders holding that (1) a report filed with the court concerning HSBC’s 

implementation of its DPA is a judicial record subject to the public’s First 

Amendment access right; and (2) the parties failed to justify a blanket denial of 

public access to the entire report.   

These well-reasoned and unsurprising orders are firmly grounded in law and 

fact.  The HSBC monitor’s report is relevant and useful to the judicial function in 

multiple ways explained by the district court, and it therefore became a judicial 

record upon its filing with the court.  And this is true regardless of whether that 

filing was voluntary or pursuant to court order.  The First Amendment access right 

attaches to the report because there is a long history of public access to analogous 

court records and because public access to such records improves the functioning 

of courts, prosecutors, and monitors alike.  Under settled constitutional standards, 

the HSBC monitor’s report could not be sealed in its entirety if targeted redactions 

could fully address any legitimate concerns raised by the parties.  Judge Gleeson 

concluded that they can, and neither the government nor HSBC demonstrate any 

abuse of discretion in reaching that conclusion.  

The two orders on appeal should be affirmed in all respects. 
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COUNTER-STATEMENT OF ISSUES PRESENTED 

1. Did the district court correctly hold that a monitor’s report filed in 

connection with the court’s oversight of a deferred prosecution is a judicial record 

subject to the public’s First Amendment right of access?  

2. Did the district court abuse its discretion in holding that the parties to 

a criminal prosecution failed to satisfy their burden in jointly seeking the wholesale 

sealing of a judicial record subject to the First Amendment access right, when 

limited redactions would adequately protect the parties’ legitimate interests in 

confidentiality and the judicial record involves matters of overwhelming public 

interest? 

COUNTER-STATEMENT OF THE CASE 

A. The Criminal Charges Against HSBC 

HSBC does not dispute that it maintained a criminally lax anti-money 

laundering program, and actually engineered its monitoring systems to enable more 

than $200 trillion in wire transfers to be completed between 2006 and 2009 without 

any appropriate review.  JA64, 67-68.  Over $670 billion from HSBC’s Mexican 

affiliate alone “were excluded from monitoring,” despite well known “money 

laundering risks associated with doing business in Mexico.”  JA71.  One Mexican 

drug lord was recorded describing HSBC Mexico as “the place to launder money,”  

JA76, and drug traffickers even designed “specially shaped boxes that fit the 
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precise dimensions of [HSBC’s] teller windows” in order to deposit hundreds of 

thousands of dollars in bulk U.S. currency each day, JA80.  With malice 

aforethought, HSBC put cost cutting and increased profits ahead of its legal 

obligations, and ignored repeated warnings that it was aiding the illegal actions of 

violent drug cartels.  JA69-71, 72-73, 76-77.   

Drug cartels were not alone in taking advantage of HSBC’s willingness to 

violate the law.  Over the course of many years HSBC knowingly moved hundreds 

of millions of dollars through the U.S. financial system on behalf of banks located 

in Cuba, Iran, Libya, Sudan, and Burma, and for the benefit of persons sanctioned 

by the Treasury Department’s Office of Foreign Assets Control, arms traffickers, 

individuals advancing Libya’s nuclear program, and even three people in the 

“Golden Chain” of al-Qaeda financiers.2  All of this was in clear, direct, and 

knowing violation of U.S. and international economic sanctions.  JA81.  To hide 

these illegal transactions, HSBC “altered and routed payment messages in a 

manner that ensured that payments involving sanctioned countries and entities 

cleared without difficulty.”  JA84-85.  One HSBC subsidiary even devised a 

                                           
2 See Gerard Ryle, et al., Banking Giant HSBC Sheltered Murky Cash Linked to 
Dictators and Arms Dealers, Int’l Consortium of Investigative Journalists (Feb. 8, 
2015), https:www.icij.org/project/swiss-leaks/banking-giant-hsbc-sheltered-
murky-cash-linked-to-arms-dealers. 
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brazen “procedure” to avoid oversight, and transmitted payment messages with 

notes such as “do not mention Iran.”  JA85-86.   

In 2012 federal prosecutors accused HSBC with years of rampant money 

laundering for Mexican and Colombian drug lords, and with facilitating wholesale 

violation of international trade embargoes against state sponsors of terrorism.  

Criminal charges were filed in the Eastern District of New York accusing HSBC 

with multiple violations of the Bank Secrecy Act, 31 U.S.C. §§ 5311 et seq., the 

International Emergency Economic Powers Act, 50 U.S.C. §§ 1702 & 1705, and 

the Trading With the Enemy Act, 50 U.S.C. App. §§ 3, 5, 16.  See JA25-28, 66.  

B. Resolution Of The Criminal Charges 

1. HSBC admits massive wrongdoing and the government defers 
prosecution, without charging any executives. 

When the government charged HSBC—but none of its officers or 

employees—with multiple crimes, it simultaneously announced a DPA with the 

bank.  JA15-16, 30-63.  In exchange for an admission of wrongdoing, payment of a 

fine, a commitment to internal reforms, and acceptance of monitoring by 

prosecutors for as long as they deemed necessary, the government agreed not to 

move forward with the charges filed against HSBC.  If HSBC adequately complied 

with the DPA, the government agreed it would seek permission to dismiss the 

criminal charges after five years, although the government retained the right to 

shorten or lengthen that time.  JA32-33, 41-47.  
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Central to this appeal is the condition imposed by prosecutors that HSBC 

accept a Corporate Compliance Monitor, appointed by and reporting to them (the 

“Monitor”).  The DPA requires HSBC to grant the Monitor reasonable access to its 

records, facilities, and employees; it requires the Monitor first to investigate and 

recommend ways to improve HSBC’s anti-money laundering compliance, then to 

review and report on whether HSBC is adequately implementing reforms.  JA95-

99.  The Monitor also must annually provide his written opinion on whether HSBC 

has yet put in place a “reasonably designed and implemented” compliance  

program.  JA101.  The DPA contemplates that these annual reports by the Monitor 

would be “non-public,” but expressly recognizes that they may become public in 

several circumstances.  The DPA provides that the reports will be publicly released 

without notice any time that, inter alia, prosecutors consider disclosure consistent 

with their “duties and responsibilities” or disclosure is otherwise “required by 

law.”  JA103-04. 

Given the enormity of HSBC’s crimes, the government’s agreement to defer 

prosecution received intense attention and “heavy public criticism” from the 

moment it was announced.  See JA157-58.  Politicians and the public alike urged 

the court to reject the DPA and criticized prosecutors for not seeking to hold 

HSBC criminally liable.  JA157-58.  Senator Charles Grassley objected that “this 

DPA does little to discourage future lawbreakers, and leaves the U.S. financial 
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system highly vulnerable to exploitation by drug cartels and terrorists,”3 while a 

House Committee was moved to investigate the DPA, and its majority staff issued 

a report highly critical of the Justice Department that underscored the need for 

judicial oversight of DPAs.4  A New York Times editorial summed up popular 

sentiment about this DPA: “When prosecutors choose not to prosecute to the full 

extent of the law in a case as egregious as this, the law itself is diminished.  The 

deterrence that comes from the threat of criminal prosecution is weakened, if not 

lost.”5 

2. The court tolls Speedy Trial requirements, with conditions.   

To implement the DPA, the parties needed the district court’s approval to 

toll the Speedy Trial Act’s requirements.  18 U.S.C. § 3161(h)(2).  In deciding 

whether to grant that approval, Judge Gleeson examined the terms of the DPA to 

determine whether it “adequately reflects the seriousness of the offense behavior 

and why accepting the DPA would yield a result consistent with the goals of our 

                                           
3 Letter from Charles E. Grassley, Ranking Member, U.S. Senate Comm. on the 
Judiciary, to Eric H. Holder, Jr., U.S. Attorney General (Dec. 13, 2012), 
http://www.grassley.senate.gov/news/news-releases/grassley-justice-
department%E2%80%99s-failure-prosecute-criminal-behavior-hsbc-scandal.  
4 See Republican Staff of the U.S. H.R. Comm. on Fin. Servs., Too Big to Jail: 
Inside the Obama Justice Department’s Decision Not to Hold Wall Street 
Accountable (July 11, 2016) (“Fin. Servs. Report”), 
http://financialservices.house.gov/uploadedfiles/07072016_oi_tbtj_sr.pdf. 
5 See Editorial, Too Big to Indict, N.Y. Times (Dec. 11, 2012),  
http://www.nytimes.com/2012/12/12/opinion/hsbc-too-big-to-indict.html.  
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federal sentencing scheme.”  JA146.  In a July 1, 2013 ruling, the court reasoned 

that prosecutors subjected their DPA to “the legitimate exercise” of the court’s 

supervisory authority when they placed this criminal matter on its docket, and in so 

doing “asked the Court to lend [its] judicial imprimatur to the DPA, by arranging 

for its implementation within the confines of a pending case.”  JA154.   

Acknowledging the narrow supervisory power a court possesses when the 

government decides to defer a prosecution, the court nevertheless found it “easy to 

imagine” circumstances in which a DPA or its implementation “so transgresses the 

bounds of lawfulness or propriety as to warrant judicial intervention to protect the 

integrity of the Court.”  JA155.  The district court thus concluded that its 

supervisory authority necessarily extended to reviewing the agreement that formed 

the basis for seeking a Speedy Trial Act waiver.  JA154.  

The court then reviewed and approved the DPA, but only subject to the 

court’s “continued monitoring of its execution and implementation.”  JA157.  

Specifically, the court held: 

As long as the government asks the Court to keep this 
criminal case on its docket, the Court retains the authority 
to ensure that the implementation of the DPA remains 
within the bounds of lawfulness and respects the integrity of 
this Court. Accordingly, the parties are directed to file 
quarterly reports with the Court to keep it apprised of all 
significant developments in the implementation of the DPA. 

JA164. 
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3. Concern over HSBC’s compliance causes the court to request the 
Report. 

Beginning in September 2013, the government submitted quarterly reports to 

the court, documenting the Monitor’s investigation and recommendations, and 

describing HSBC’s efforts to create an effective anti-money laundering program.  

See JA165-185, 224-227, 248-49, 268-71.  The initial quarterly summaries 

revealed, among other things, that HSBC had also violated the Global Terrorism 

Sanctions Regulations between December 2010 and April 2011.  JA168.   

On January 20, 2015, the Monitor submitted to the government his First 

Annual Follow-Up Review (the “Report”),6 which assessed HSBC’s efforts to 

implement the Monitor’s recommendations.  JA180.  The next quarterly summary 

submitted to the court on April 1, 2015 apprised Judge Gleeson of the Monitor’s 

findings in that Report.  JA180-85.  The summary disclosed, among other things, 

the Monitor’s conclusion that HSBC’s “progress has been too slow,” and shared 

the Monitor’s concerns over the “substantial amount of work” to be done, 

particularly to improve the “corporate culture” and to acquire needed “compliance 

technology.”  JA181.  The summary also disclosed that senior bank managers had 

inappropriately rejected adverse findings by HSBC auditors, and refused to accept 

the “role and legitimacy of the Internal Audit and control functions.”  JA181-82.   

                                           
6 References herein to the Report encompass both the Report and its Appendices. 
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Given the many red flags in the quarterly summary, on April 28, 2015 the 

district court ordered the government to file the Monitor’s Report for its review.  

JA7.  The government filed the Report on June 1, 2015 with a request that it be 

sealed.  JA186-202.  HSBC supported the request for sealing.  JA218-23.  

4. Mr. Moore seeks access to the court-filed Report. 

On November 3, 2015, Appellee Hubert Dean Moore, Jr. asked to see the 

Report that had been filed with the court.  JA228-30.  Mr. Moore and his wife had 

taken a mortgage from an HSBC entity in 2006 to purchase a home in 

Pennsylvania.  Due to medical expenses, they became unable to continue making 

full payments on the mortgage and unsuccessfully sought a modification of the 

loan from HSBC.  JA230.  A dispute over the mishandling of his mortgage led 

Mr. Moore to file a complaint against HSBC with the Consumer Financial 

Protection Bureau (“CFPB”).  JA228.  HSBC had been combative, Mr. Moore 

noted, provided inconsistent and contradictory information, and refused to provide 

the answers to simple questions about his mortgage.  See JA229-30.  Frustrated, 

Mr. Moore wrote to the district court requesting to see the Report in the hope that it 

would shed light on the internal HSBC management issues he had asked the CFPB 

to investigate.  JA228-30. 

The district court interpreted Mr. Moore’s letter as a request to unseal the 

Report and asked the parties for their positions on the request.  JA8.  The 
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government and HSBC both filed oppositions to unsealing the Report, JA231-47, 

and the court heard argument on the issue on January 15, 2016, JA9.   

C. The Two Orders On Appeal  

Two orders authorizing the unsealing of a redacted version of the Monitor’s 

Report are before this Court for review.   

1. The Public Access Order. 

On January 28, 2016, the court issued a memorandum and order holding that 

the Report and one of its appendices (the United States Country Report, hereafter 

the “Appendix”) should largely be unsealed (the “Public Access Order”).  See 

SPA1-14.   

First, the court concluded that the Report is a judicial record because it is 

“directly relevant” to the court’s “judicial function.”  SPA4-7.  Acknowledging 

again its limited supervisory role, the court nevertheless noted that there was “an 

open criminal case” on its docket in which it was receiving ongoing updates on 

HSBC’s compliance with the DPA in order to “ensure that the DPA remains within 

the bounds of lawfulness and respects the integrity of [the] Court.”  SPA4 (internal 

marks and citation omitted).  The court found its review of HSBC’s progress, as 

reported by the Monitor, “necessary to do [its] job properly.”  SPA5.  The court 

also recognized that the Report will be “integral to the future resolution of the 

case,” because it will aid the court in determining—as it must under Federal Rule 
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of Criminal Procedure 48—whether dismissal of the charges against HSBC is 

contrary to the public interest.  SPA6. 

Second, the court found that the Report is subject to the First Amendment 

access right under the controlling “experience and logic” test.  SPA7-10.  It found 

that experience supported access because “a DPA is, at its core, a substitute for a 

plea agreement or a trial—to both of which the public has historically had a First 

Amendment right of access.”  SPA8.  It found that logic also supported access.  

Disclosing reports of monitors appointed pursuant to DPAs allows the public to 

assess the progress of an arrangement the government has made “the centerpiece of 

a federal criminal case,” and to ensure that the court is “doing [its] job of 

monitoring the execution and implementation of the arrangement.”  SPA10.  

Noting the intense public interest and “heavy public criticism” of the DPA in this 

case, the court explained that public access to monitors’ reports promotes 

accountability and credibility in the same manner as access to the terms of the 

DPA, the statement of facts admitted by the criminal defendant, and other court-

filed documents relating to a deferred prosecution.  SPA9-10. 

Third, the court reviewed the grounds for sealing put forward by the 

government and HSBC, and found none sufficient to justify a blanket sealing of 

the Report.  SPA10-13.  Addressing each of the four interests advanced by the 

parties, the court found that: 
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a) Any “potential chilling effect” on HSBC employees that might 
diminish their cooperation with the Monitor could “easily” be 
alleviated by appropriate redactions.  SPA11. 

b) There was no significant potential for disclosure to “give criminals a 
‘road map’” because most information in the Report would not be 
helpful to a “would-be money launderer,” and problematic material 
could easily be redacted.  SPA11-12.   

c) The possibility that unsealing would make future monitors less 
effective presented a “minimal” risk that could be addressed in other 
ways, since the government does not have to proceed with formal 
charges and a DPA.  SPA12.   

d) Any potential harm to “the Monitor’s relationship with foreign 
regulators” could adequately be addressed by continued sealing of 
several appendices and appropriate redactions.  SPA12-13. 

Fourth, the court directed the government and HSBC to identify redactions 

to the Report that would be needed to address their concerns.  SPA13-14.  The 

court emphasized, however, that any continued sealing must be narrowly tailored 

to comply with the First Amendment and this Circuit’s precedent.  SPA14. 

2. The Redaction Order. 

The government and HSBC submitted their proposed redactions as directed.  

On review of those requests, the court on March 9, 2016 approved five categories 

of redactions:   

(1) “Identifying information about HSBC employees;”  

(2) “Information detailing the processes by which criminals could exploit 
HSBC;”  

(3) “Country names and explicit references to confidential material 
provided by foreign jurisdictions;”  
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(4) “Information implicating . . . U.S. federal banking laws and 
supervision governing certain confidential information;” and  

(5) “Information containing sufficient detail to invoke HSBC’s privacy 
interest in commercially sensitive or proprietary business 
information.”   

SPA16. 

In applying these categories, the court accepted all of the redactions 

proposed by the government.  SPA16  The court, however, “found HSBC’s 

proposed redactions to be over-inclusive,” noting that “[t]hey reflect a 

misapprehension of the type of information to which the public has a First 

Amendment right of access.”  SPA16.  To illustrate the problem, the court 

provided one example of an improper redaction proposed by HSBC.  The bank 

claimed the following needed to remain sealed because it supposedly revealed 

“sensitive or propriety business information”:   

Developing a strong, deeply ingrained compliance culture is 
no simple task, and poses particular challenges to HSBC 
Group in light of the depth of the cultural deficiencies that 
fostered the intentional criminal conduct that led to the 
DPA and the size and scope of the Bank’s operations.  
Although the Bank has taken many positive steps during the 
past year, the fact remains that it has moved too slowly and 
made too little progress toward instilling the type of culture 
it will need in order to build an effective AML and 
sanctions compliance program—and to maintain that 
program when it is no longer subject to the Monitor’s 
supervision.  

SPA17 (internal marks and citation omitted).  As the court explained, this 

assessment by the Monitor is neither commercially sensitive nor proprietary, but 
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rather consists of “information that (1) the government needs to evaluate HSBC’s 

compliance with the terms of the DPA; (2) [the court] need[s] to supervise the 

progress of the DPA; and (3) the public has a first amendment right to see.”  

SPA17.   

The district court stayed the unsealing of the redacted Report pending the 

outcome of these consolidated appeals.  JA17.  

D. Procedural Posture 

HSBC and the government both filed notices of appeal from the Public 

Access Order.  JA250, JA251.  Mr. Moore then moved to intervene as appellee in 

both appeals, and his request was granted on March 29, 2016.7  Dkts. 53-54.   

Following entry of the Redaction Order, the government and HSBC both 

filed notices of appeal from that order as well.  JA272, JA273.  Their appeals of the 

two orders were then consolidated in this Court.  Dkts. 60, 63.  

On March 9, 2016, HSBC moved in the district court (1) to certify the same 

two orders for interlocutory appeal under 28 U.S.C. § 1292(b), and (2) to seal that 

portion of the Redaction Order quoting the illustrative example of a proposed 

redaction rejected by the court.  JA12-13.  That same day, Judge Gleeson retired 

                                           
7 Appellants do not dispute that Mr. Moore has standing to assert the public’s right 
of access, nor could they.  See Huminski v. Corsones, 396 F.3d 53, 84 (2d Cir. 
2005) (“[T]he system of public justice depends on the willingness and ability of 
individual persons and entities to police the system by seeking access—through 
litigation if necessary—to courtrooms and court records that have been closed.”). 

Case 16-1094, Document 78, 10/20/2016, 1888685, Page25 of 67



 

16 

from the bench and this case was reassigned to Judge Donnelly.  Judge Donnelly 

rejected certification of the two orders because they could properly be viewed as 

resolving a new and separate civil issue raised by Mr. Moore.  Judge Donnelly also 

rejected the request to seal the portion of the Report quoted in the Redaction Order 

because Judge Gleeson had “already considered and decided this precise issue.”  

JA278-79. 

SUMMARY OF ARGUMENT 

1. The Report is a judicial record because it is relevant to the 

performance of the judicial function and useful in the judicial process.  The Report 

assists the court in exercising supervisory authority over a pending criminal case 

and will be relevant to an adjudication the court must ultimately make to resolve 

this case, weighing either a Rule 48(a) motion to dismiss or a claim that HSBC 

breached the DPA.  The Report is not like discovery material shared between 

parties to a lawsuit because it has been filed for use by the court, and this 

conclusion is not altered just because the court itself asked to see the Report—

courts routinely compel parties to submit information useful in making judicial 

determinations.   

2. A monitor’s report filed in connection with a deferred prosecution 

satisfies the “experience and logic” test and is therefore subject to the qualified 

First Amendment right of access.  While corporate monitors appointed under 
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DPAs are a relatively recent phenomenon, a deferred prosecution substitutes either 

for a trial or a plea agreement, both of which have a long history of public access.  

Public access to monitors’ reports prepared pursuant to corporate DPAs also aids 

the functioning of the criminal proceeding, improving the performance of all 

participants, minimizing the potential for abuse, benefitting the victims of crime, 

educating the public, and promoting a confidence in the system that only 

transparency can achieve.   

3. Appellants have not carried their burden to establish that wholesale 

sealing of the Report is essential to preserve “higher values.”  Blanket sealing is 

not justified because the district court found that the parties had failed to identify 

any compelling interest that could not adequately be addressed with limited 

redactions, and any abridgement of the access right must be narrowly tailored.  The 

intense public interest in this prosecution is also properly considered in weighing 

the request to deny access to the Report.  Sealing would not only thwart public 

accountability in a prosecution of great significance, but would also serve to 

undermine congressional policies intended to protect crime victims and to 

strengthen regulation of the financial sector through transparency. 

The parties fail to demonstrate that the district court misapplied controlling 

law or abused its discretion in finding that limited redactions sufficiently address 

Case 16-1094, Document 78, 10/20/2016, 1888685, Page27 of 67



 

18 

the legitimate interests in confidentiality they identified.  The orders under review 

should be affirmed in all respects, and the redacted Report unsealed forthwith.   

STANDARD OF REVIEW 

In reviewing a district court’s order to seal or unseal, the Court examines the 

district court’s “factual findings for clear error, its legal determinations de novo, 

and its ultimate decision to seal or unseal for abuse of discretion.”  Bernstein v. 

Bernstein Litowitz Berger & Grossmann LLP, 814 F.3d 132, 139 (2d Cir. 2016). 

ARGUMENT 

I. 
THE DISTRICT COURT CORRECTLY HELD THAT THE  

PUBLIC ACCESS RIGHTS APPLY TO THE MONITOR’S REPORT 

As a threshold matter, the parties have not appealed either the district court’s 

July 1, 2013 decision that it has ongoing supervisory authority while the DPA is 

being implemented, JA164, or its April 28, 2015 order requiring the government to 

submit the Monitor’s Report as relevant to this supervisory authority, JA7.  

Appellants challenge only the court’s grant of a non-party’s motion for public 

access to the filed Report and its determination that only limited sections of the 

Report can properly remain sealed.  See JA250, 251, 272, 273.   

A. The Report Is A Judicial Record 

This Court repeatedly has instructed that the status of a court filing as a 

judicial record is to be determined by “the role of the document in the judicial 
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process;” it depends upon whether the document “is ‘relevant to the performance 

of the judicial function and useful in the judicial process.’”  United States v. Erie 

County, N.Y., 763 F.3d 235, 239 (2d Cir. 2015) (quoting Lugosch v. Pyramid Co. 

of Onondaga, 435 F.3d 110, 119 (2d Cir. 2006)); see also United States v. Amodeo, 

44 F.3d 141, 145 (2d Cir. 1995) (“Amodeo I”).  In particular, courts look to the 

“relevance of the document’s specific contents to the nature of the proceeding” and 

the degree to which “access to the document would materially assist the public in 

understanding the issues before the court, and in evaluating the fairness and 

integrity of the court’s proceedings.”  See Bernstein, 814 F.3d at 139 (internal 

marks and citation omitted).   

By this measure, the Report is undoubtedly a judicial record.  It is relevant 

and useful both to the court’s ongoing supervision of its docket and to the role it 

necessarily must play in the ultimate resolution of this criminal prosecution.  

Appellants’ objection that the district court has no meaningful role to play once the 

government decides to defer a prosecution is entirely off base.  

1.  The Report is relevant and useful to the court’s ongoing 
supervision of its docket. 

The Report is plainly useful to the district court’s unchallenged supervisory 

authority over this criminal case.  See SPA4-6.  As the district court explained in 

initially requiring quarterly summaries of HSBC’s progress under the DPA, when 

the parties to a criminal prosecution asked it to hold the case in abeyance for five 
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years, and to exclude all of that time from the “Speedy Trial clock,” its oversight 

role did not end with the grant of that motion.  The case remains on the court’s 

docket, and the court has the continuing authority—and obligation—to “supervise 

the ‘administration of criminal justice among the parties before the bar.’”  JA150-

51 (quoting United States v. Payner, 447 U.S. 727, 735 n.7 (1980)).  Far from 

appealing this assessment, the government expressly agreed with it, acknowledging 

the role that the district court necessarily must play to ensure that a “‘DPA remains 

within the bounds of lawfulness and respects the integrity of [the] Court.’”  See 

SPA4 (quoting Gov’t Mot. for Leave to File Monitor’s Report Under Seal, ECF 

No. 35, at 6 (June 1, 2015)).   

The district court thus conditioned its preliminary approval of the DPA on 

“continued monitoring of its execution and implementation,” JA157, and ordered 

the parties to “file quarterly reports with the Court to keep it apprised of all 

significant developments in the implementation of the DPA,” JA164.  See also 

SPA2.  The court required quarterly reports for the same reasons that the 

government required a monitor—to make sure HSBC complies with the conditions 

under which the trial is being held in abeyance.  See JA126; SPA17.   

After receiving the seventh quarterly report, JA165-85, the district court 

took note of troubling assessments the Monitor reportedly made in his first annual 

review of HSBC’s implementation of recommended reforms.  Finding the 
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Monitor’s negative assessments to be a “significant development[] in the 

implementation of the DPA,” SPA5 (internal marks and citation omitted), the court 

ordered the government to file his full Report for its review.  The court considered 

this step “critical to the execution of [its] duties” in ensuring that implementation 

of the DPA remained lawful and was being done with integrity.  SPA6.   

The district court’s understanding of its supervisory authority over a pending 

case is not novel in any respect.  This Court has long recognized that a district 

court’s oversight and monitoring of the cases on its docket is a proper judicial 

function.  As explained in United States v. Johnson, federal courts have 

supervisory authority “to oversee the administration of criminal justice” within the 

courts, and “will not hesitate to scrutinize the government’s conduct to ensure that 

it comports with the highest standard of fairness.”  221 F.3d 83, 96 (2d Cir. 2000) 

(internal marks and citations omitted).   

This Court’s holding in Erie County and Amodeo I both confirm this 

supervisory authority with respect to compliance monitors appointed to remediate 

illegal activities.  See Erie County, 763 F.3d at 236-37; Amodeo I, 44 F.3d at 143.  

In both cases, this Court found the monitors’ reports to be judicial documents 

because the trial court would review them “to make sure that the [appointed 

officer] is doing what she was appointed to do . . . and to make sure that the case 

doesn’t go to sleep.”  Amodeo I, 44 F.3d at 146; see Erie County, 763 F.3d at 240.  
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Judge Gleeson similarly found that review of the HSBC Monitor’s Report was 

needed to ensure the DPA was being properly implemented and nothing untoward 

was occurring.8 

In contrast to the strawmen created in the parties’ briefs, the district court 

did not suggest it had an unlimited role in managing the DPA and, unlike in United 

States v. Fokker Services B.V., 818 F.3d 733 (D.C. Cir. 2016), did not claim any 

role at all in making charging decisions.  Contra HBSC Br. at 36-38; Gov’t Br. at 

27-33.  To the contrary, Judge Gleeson asserted supervisory authority only to 

ensure that “the waters of justice are not polluted” in a criminal proceeding on his 

docket.  Mesarosh v. United States, 352 U.S. 1, 14 (1956).  The court even 

provided examples of the types of improper conduct that could trigger further 

judicial action where a DPA is involved, including government attempts to force 

corporations to waive their rights or the rights of their employees to receive 

cooperation credit, JA155-56; inappropriate remedial conditions imposed for 

violations of a DPA, JA156; an attempt to force a friend of the prosecutor to be 

                                           
8 Appellants claim the Monitor’s role here is different than in Erie County and 
Amodeo I because he was selected pursuant to the DPA, and the district court has a 
less direct role than under the consent decree and settlement agreement decree in 
those cases.  The Monitor’s selection by the parties, however, is “of little 
importance.  What matters is that the reports are filed with the District Court and 
become relevant to its judicial activities.”  See Erie County, 763 F.3d at 240. 
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hired as the monitor, JA157; or continuing systematic illegal conduct while the 

government turned a blind eye, SPA6.   

The district court properly concluded that “by placing the DPA on the 

Court’s radar screen in the form of a pending criminal matter,” the parties 

submitted to at least some “judicial authority.”  JA157.  More simply put, “a 

pending federal criminal case is not window dressing,” and a federal court is not “a 

potted plant.”  JA154.  See, e.g., Bank of Nova Scotia v. United States, 487 U.S. 

250, 264 (1988) (Scalia, J., concurring) (“every United States court has an inherent 

supervisory authority over the proceedings conducted before it”); Payner, 447 U.S. 

at 735 n.7 (federal courts possess authority “to supervise ‘the administration of 

criminal justice’ among the parties before the bar” (quoting McNabb v. United 

States, 318 U.S. 332, 340 (1943))).9 

In attempting to rebut Judge Gleeson’s reasoning, appellants rely heavily on 

the recent decision of the D.C. Circuit in United States v. Fokker Services B.V., 

suggesting that it stands for the proposition that courts have no such “supervisory 

authority” over a DPA.  Fokker holds no such thing.  It concludes only that a 

                                           
9 That the district court has taken no affirmative action on the Report in the 
exercise of its supervisory power does not mean the Report is not a judicial record.  
See Erie County, 763 F.3d at 240-41; Lugosch, 435 F.3d at 121-22.  As in Erie 
County, if “the reports show progress in compliance, the public can be confident 
that the judge’s failure to intervene is appropriate; if the reports show worsening 
conditions, legitimate questions could be raised about the court’s inaction.”  763 
F.3d at 240-41.   
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district judge has no authority under the Speedy Trial Act “to withhold exclusion 

of time pursuant to a DPA based on concerns that the government should bring 

different charges or should charge different defendants.”  873 F.3d at 738.  

Supervising the deferred prosecution of a pending case is not the same as 

supervising a decision to prosecute.  Judge Gleeson acknowledged the 

government’s absolute discretion over whom it chooses to prosecute, JA153, and 

the Fokker court acknowledged the existence of the supervisory authority that 

Judge Gleeson exercised—citing his very order in this case with approval.  See 

Fokker, 818 F.3d at 747.  The district court found the Report useful to the exercise 

of its proper supervisory authority over the DPA, and Fokker does not contradict 

this conclusion in any way. 

2.  The Report is also relevant and useful to the district court’s 
ultimate disposition of this case. 

The district court recognized that the Report will also be relevant and useful 

to its role in the “the future resolution of the case.”  SPA6.  Specifically, the court 

understood that there are only two possible ends to the deferred prosecution of 

HSBC:  The government will determine either that HSBC has complied with the 

terms of the DPA and will seek to dismiss the charges, or that HSBC breached the 

terms of the DPA requiring a trial on the pending charges.  SPA6.  In either case, 

the court must play a role to which the Report will be relevant and useful.  SPA6-7. 
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a. The Report will be relevant and useful to any Rule 48(a) 
motion to dismiss. 

A court’s discretion to grant or deny leave to dismiss under Rule 48(a) is 

limited but real.  As this Court has instructed, leave of court is to be denied if the 

dismissal is “‘clearly contrary to manifest public interest.’”  United States v. 

Pimentel, 932 F.2d 1029, 1033 n.5 (2d Cir. 1991) (citation omitted).   

HSBC accepts that Rule 48(a) “requires the prosecutor to obtain ‘leave of 

court’ before dismissing charges,” HSBC Br. 36 n.5, but the government tries to 

elide the court’s role by pointing to dicta in Fokker about a court’s “lack of 

competence” to review a prosecutor’s decision to dismiss charges.  818 F.3d at 

744.  The government essentially contends that the district court will have no 

choice but to rubber-stamp a Rule 48(a) motion, so that the Report cannot inform 

any meaningful judicial function.  Gov’t Br. 31.  This claim flies in the face of the 

Supreme Court’s only discussion of the issue, and contradicts controlling authority.  

In Rinaldi v. United States, the Supreme Court observed that the “leave of 

court” provision in Rule 48(a) “obviously vest[s] some discretion in the court,” 

even if “the circumstances in which that discretion may properly be exercised have 

not been delineated.”  434 U.S. 22, 29 n.15 (1977).  While “[t]he principal object 

of the ‘leave of court’ requirement is apparently to protect a defendant against 

prosecutorial harassment,” the Court recognized that Rule 48 also permits a court 
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to deny a motion to dismiss “if the motion is prompted by considerations clearly 

contrary to the public interest.”  Id.   

This Court has likewise held that a court is not required to grant a 

prosecutor’s Rule 48(a) motion where “dismissal is ‘clearly contrary to manifest 

public interest.’”  Pimentel, 932 F.2d at 1033 n.5 (quoting United States v. Cowan, 

524 F.2d 504, 513 (5th Cir. 1975)).  As explained in United States v. Lai Ming 

Tanu, the government is “the absolute judge of whether a prosecution should be 

initiated,” but only “the first and presumptively the best judge of whether a pending 

prosecution should be terminated.”  589 F.2d 82, 87 (2d Cir. 1978) (emphases 

added).  The great weight of authority from other Circuits is fully consistent with 

this Court’s reading of Rule 48(a) and requires a district court to adjudicate 

whether dismissal is “clearly contrary to manifest public interest.”10  Even the D.C. 

Circuit agrees, notwithstanding the government’s miscitation to Fokker.  As it held 

in United States v. Ammidown, Rule 48(a) does not “intend[]the trial court to serve 

merely as a rubber stamp for the prosecutor’s decision,” but rather “entitles the 

judge to obtain and evaluate the prosecutor’s reasons” for seeking to dismiss.  497 

F.2d 615, 622 (D.C. Cir. 1973). 

                                           
10 See United States v. Hughes, 726 F.3d 656, 663 (5th Cir. 2013); Rice v. Rivera, 
617 F.3d 802, 811 (4th Cir. 2010); United States v. Romero, 360 F.3d 1248, 1253 
(10th Cir. 2004); United States v. Jacobo-Zavala, 241 F.3d 1009, 1012-13 (8th Cir. 
2001); United States v. Garcia-Valenzuela, 232 F.3d 1003, 1007-08 (9th Cir. 
2000); In re Richards, 213 F.3d 773, 787-88 (3d Cir. 2000). 
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Consistent with this principle, district courts in this Circuit have long given 

meaningful scrutiny to Rule 48(a) motions.  As one court put it in denying a 

motion to dismiss, Rule 48(a)’s requirement for court approval “necessarily turns 

what was once solely the prerogative of the executive into a shared responsibility 

between the executive and judicial branches of government.”  United States v. N. 

V. Nederlandsche Combinatie Voor Chemische Industrie, 75 F.R.D. 473, 474-75 

(S.D.N.Y. 1977); see also United States v. KPMG LLP, 2007 WL 541956, at *5 

(S.D.N.Y. Feb. 15, 2007) (requiring government to provide “sufficient reasons” for 

court to evaluate); United States v. Doody, 2002 WL 562644, at *2 (S.D.N.Y. Apr. 

16, 2002) (reciting Pimentel standard). 

The process of judicial review of a motion to dismiss can be as important as 

the outcome of that review.  Even where it would be an abuse of discretion to deny 

the Rule 48(a) motion, a district court may properly hold a hearing to ensure that 

the prosecution’s rationale for dismissing charges is aired in open court.  As the 

Third Circuit explained: 

[T]he public has a generalized interest in the processes 
through which prosecutors make decisions about whom to 
prosecute that a court can serve by inquiring into the 
reasons for a requested dismissal.  While this interest cannot 
rise to the substantive ability to compel a prosecution to 
proceed, it does argue in favor of allowing a court to force 
prosecutors to publicly reveal their reasons for not 
proceeding before granting a requested dismissal.   
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In re Richards, 213 F.3d at 788-89 (citation omitted).  In this way, Rule 48(a) 

provides a measure of transparency and accountability over a decision to walk 

away from a prosecution.   

The bottom line is that the Report will be relevant and useful to any Rule 

48(a) determination the district court ultimately must make about whether 

dismissal would be “clearly contrary to manifest public interest,” and it will shed 

light on “the prosecutor’s reasons for seeking to dismiss the indictment and the 

facts underlying the prosecutor’s decision.”  KPMG, 2007 WL 541956, at *5 

(citation omitted).   

b. Alternatively, the Report will be relevant and useful to any 
claimed breach of the DPA. 

The Report will be equally relevant and useful if a Rule 48(a) motion is not 

made because the government determines that HSBC did not comply with the 

DPA.  Notwithstanding the government’s “sole discretion” to determine a breach, 

the district court must still determine whether “‘the government has lived up to its 

end of the bargain.’”  United States v. Roe, 445 F.3d 202, 207 (2d Cir. 2006) 

(quoting United States v. Reeves, 296 F.3d 113, 116 (2d Cir. 2002)).11   

                                           
11 The government pointlessly argues that its “sole discretion” to determine breach 
means “the court cannot force [it] to proceed with a prosecution . . . .”  Gov’t Br. 
32-33.  The relevant questions actually are whether the court can (1) refuse to 
dismiss the information under Rule 48(a), (2) find that HSBC did not breach the 
DPA if the government argues otherwise, and (3) usefully rely upon the Report in 
making either adjudication.  The answer to all three questions is yes. 
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This Court has made clear in analogous circumstances that the government 

has no unreviewable authority to declare a breach by a criminal defendant and, to 

the contrary, courts must meaningfully review a governmental allegation of breach, 

notwithstanding a “sole discretion” clause.  For instance, in United States v. Khan, 

920 F.2d 1100 (2d Cir. 1990), this Court noted that “cooperation agreements, like 

plea bargains, may usefully be interpreted with principles borrowed from the law 

of contract.”  Id. at 1105.  Where a contract is “conditioned on the satisfaction of 

the obligor,” the Khan court explained, “the condition is not met if the obligor is 

honestly, even though unreasonably, dissatisfied,” and there is “an implied 

obligation of good faith and fair dealing in every contract.”  Id. (internal quotation 

marks and citations omitted).  A court must therefore review a prosecutor’s 

determination that a defendant failed to perform to ensure that it was not “reached 

dishonestly or in bad faith.”  Id.   

In other words, the “sole discretion” of the prosecutor “is limited by the 

requirement that it be exercised fairly and in good faith.”  Id.; accord United States 

v. Pollack, 91 F.3d 331, 335 (2d Cir. 1996).  If the government ultimately asserts 

that HSBC breached the DPA and wishes to proceed to trial, the district court will 

be required to review that claim to determine the government’s good faith.  And 

again, the Report will be relevant and useful to that judicial function.   
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In short, whether this case is dismissed under Rule 48(a) or proceeds to trial 

after a breach by HSBC, the relevant “record to be considered surely would 

include the matters reported by” the Monitor.  Amodeo I, 44 F.3d at 146.  To rule 

otherwise would endorse the untenable position that the government’s use of DPAs 

is not subject to any judicial oversight or public scrutiny.   

3.  The Parties’ efforts to deny the Report’s status as a judicial 
record are unavailing. 

Unable to deny the relevant and useful role of the Report for the court, both 

HSBC and the government nonetheless strain mightily to deny that the Report is a 

judicial record.  Their arguments do not withstand scrutiny.   

Appellants first claim that any future reliance on the Report is too 

hypothetical to render it a judicial record at present.  HSBC Br. 36 n.5; Gov’t Br. 

33-34.  All apart from the Report’s current relevance to the court’s ongoing 

supervision of the DPA, this claim is baseless.  In Erie County a monitor’s report 

was deemed a judicial record where it was only possible that a party might seek 

court intervention or that the court might act sua sponte, requiring use of the 

reports.  See 763 F.3d at 240-41; see also Bernstein, 814 F.3d at 140 (pleadings 

never relied upon remain judicial documents); Lugosch, 435 F.3d at 120-21 

(rejecting contention that court cannot decide whether documents are judicial 

documents until after ruling on underlying motion).  Here, the Report necessarily 

will be useful, one way or the other, when the DPA ends. 
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The government is equally misdirected in pointing to SEC v. AIG, 712 F.3d 

1 (D.C. Cir. 2013) and Gambale v. Deutsche Bank AG, 377 F.3d 133 (2d Cir. 

2004) as supposedly more relevant than Amodeo I or Erie County.  See Gov’t Br. 

38-39.  In AIG, the district court had no interest in reviewing the reports or 

engaging in any supervisory role, and the D.C. Circuit thus found no need to 

disclose the reports publicly in order to “further judicial accountability.”  AIG, 712 

F.3d at 4.  Both the facts and the law are different here.  Unlike the disinterest of 

the AIG court, Judge Gleeson found the Report necessary to the court’s ongoing 

oversight and eventual disposition of the case.  See SPA5 (distinguishing AIG on 

this ground).  And the D.C. Circuit in AIG applied a different legal standard than 

this Court requires, holding that a document filed with the court is not a judicial 

record until the district court actually relies upon it.  See AIG, 712 F.3d at 5.  That 

approach contradicts the law of this Circuit that documents brought to the attention 

of a district judge “can fairly be assumed to play a role in the court’s 

deliberations.”  Lugosch, 435 F.3d at 123 (quoting FTC v. Standard Fin. Mgmt. 

Corp, 830 F.2d 404, 409 (1st Cir. 1987)); see also id. at 121 (rejecting proposition 

that documents submitted with summary judgment motion cannot be considered 

judicial records until after court rules on the motion); Erie County, 763 F.3d at 240 
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(noting that “even the District Court’s inaction is subject to public 

accountability”).12 

Gambale is equally inapposite.  Unlike in that case, Judge Gleeson’s order to 

file the Report was no “off-hand request” for information.  Gambale, 377 F.3d at 

143 n.8.  Submission of the Report was ordered only after a judicial determination 

that the Report was directly relevant and useful to the court.  And even in 

Gambale, the document at issue was deemed a judicial record.  Id. 

Appellants are on no more solid ground portraying the Report as an 

executive document improperly wrested from the prosecutor’s file by the district 

court.  See Gov’t Br. 27-35; HSBC Br. 26-29.  It bears repeating that the validity of 

the district court’s order directing the Report to be filed was not appealed and is 

not before this Court.  See supra at 18.13  Appellants’ collateral attack on that order 

also ignores the bright line that exists between a prosecutor’s investigation of a 

crime and her prosecution of criminal charges in a court of law.  The government 

made the decision to file criminal charges against HSBC and initiated this case, 

which remains pending.  The district court’s use of the Report is not any 

                                           
12 The government’s argument that the Report is not a judicial document because 
the court could choose to rely on the quarterly summaries instead, see Gov’t Br. 
34-35, misses the mark for this same reason.   
13 A notice of appeal must “designate the judgment, order, or part thereof being 
appealed,” Fed. R. App. P. 3(c)(1)(B), and this Court “do[es] not have the authority 
to waive the jurisdictional requirements of this rule.”  New Phone Co. v. City of 
N.Y., 498 F.3d 127, 130 (2d Cir. 2007). 
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interference with prosecutorial discretion and does not violate the separation of 

powers; it supports the proper exercise of judicial functions.  

Nor can the Report be considered simply a discovery document once it was 

filed with the court, and the fact that it was filed upon order of the court, rather 

than voluntarily by a party, does not have any bearing on its status as a judicial 

record.  See Gov’t Br. 38-39; HSBC Br. 30-32.  Courts routinely compel parties to 

submit information that will be useful in making judicial determinations.  See, e.g., 

SEC v. Citigroup Global Markets, Inc., 752 F.3d 285, 296 (2d Cir. 2014) (cited by 

HSBC at Br. 27-28) (noting that district court on remand could direct the parties 

“to provide additional information sufficient to allay any concerns the district court 

may have regarding improper collusion”).  Before accepting a plea, for example, a 

judge may request specific information to make the necessary determination that 

there is a factual basis for the plea.  Fed. R. Crim. P. 11(b)(3).  Or, a court may 

require a psychiatric evaluation of a defendant, or seek a range of information in 

connection with a sentencing decision.  The fact that parties may be ordered to 

submit information does not alter the status of the filed documents as judicial 

records.  E.g., United States v. Kaczynski, 154 F.3d 930, 931-32 (9th Cir. 1998) 

(psychiatric evaluation a judicial record).   

A document filed with the court is a judicial record if it is relevant and 

useful to the performance of the judicial function, and the Report plainly is.  
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4.  As a judicial record, the common law access right applies to the 
Report. 

As a judicial record, the Report is subject to a common law presumption of 

access.  See Erie County, 763 F.3d at 239-40.  The common law access right “is 

firmly rooted in our nation’s history,” Lugosch, 435 F.3d at 119, and emerges from 

the fundamental need for federal courts “although independent—indeed, 

particularly because they are independent—to have a measure of accountability 

and for the public to have confidence in the administration of justice.”  United 

States v. Amodeo, 71 F.3d 1044, 1048 (2d Cir. 1995) (“Amodeo II”).  As this Court 

has explained:  

[P]rofessional and public monitoring is an essential feature 
of democratic control. Monitoring both provides judges 
with critical views of their work and deters arbitrary judicial 
behavior. Without monitoring, moreover, the public could 
have no confidence in the conscientiousness, 
reasonableness, or honesty of judicial proceedings. Such 
monitoring is not possible without access to testimony and 
documents that are used in the performance of Article III 
functions. 

Id. 

B. The Constitutional Access Right Applies To The Report   

The First Amendment independently protects the public’s right of access to 

judicial proceedings and records.  E.g., Richmond Newspapers Inc. v. Virginia, 448 

U.S. 555 (1980); Press-Enterprise Co. v. Superior Court, 478 U.S. 1, 8-9 (1986) 

(“Press-Enterprise II”).  To determine where the constitutional right applies, courts 
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first “inquire into experience (history) and consider whether the place and process 

have historically been open to the public,” and then “consider logic (functionality) 

and ask whether public access plays a significant positive role in the functioning of 

the particular process in question.”  NYCLU v. NYC Transit Auth., 684 F.3d 286, 

297 (2d Cir. 2012) (internal marks and citation omitted). 

Where this “experience and logic” test is satisfied by a type of proceeding or 

record, the First Amendment access right attaches to the proceeding and to  

“written documents submitted in connection with judicial proceedings that 

themselves implicate the right of access.”  Lugosch, 435 F.3d at 124 (internal 

marks omitted); see, e.g., United States v. Suarez, 880 F.2d 626, 630 (2d Cir. 

1989); In re N.Y. Times Co., 828 F.2d 110, 114 (2d Cir. 1987).  This Court has 

previously held that the First Amendment access right applies to a wide variety of 

criminal proceedings and records, including: 

videotapes of defendants, In re Application of NBC, 635 
F.2d 945, 952 (2d Cir.1980); pretrial suppression hearings, 
In re Application of The Herald Co., 734 F.2d 93, 99 (2d 
Cir. 1984); plea agreements and plea hearings, United 
States v. Haller, 837 F.2d 84, 86-87 (2d Cir. 1988); 
information on the payment of court-appointed counsel, 
[Suarez, 880 F.2d at 630-31]; bail hearings, United States v. 
Abuhamra, 389 F.3d 309, 323-24 (2d Cir. 2004); voir dire 
proceedings, ABC, Inc. v. Stewart, 360 F.3d 90, 100 (2d Cir. 
2004); and sentencing hearings, United States v. Alcantara, 
396 F.3d 189, 191-92 (2d Cir. 2005).  

NYCLU, 684 F.3d at 297.   
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The district court correctly applied this precedent in holding that the First 

Amendment right of access extends to the Monitor’s Report, both “because of the 

historical practice of allowing public access to documents filed in connection with 

important criminal proceedings,” and because of “the interests of transparency, 

accountability, and credibility,” which are all values in line with “‘democratic 

monitoring of judicial processes.’”  SPA10 (quoting Erie County, 763 F.3d at 244).   

1.  The experience prong is satisfied. 

Because “the government did not begin to employ DPAs with companies 

until the early 1990s,” the district court recognized that “there is scant historical 

evidence of public access to documents in the precise posture of the Monitor’s 

Report at issue here.”  SPA8.  The absence of a long history of access, however, is 

not dispositive, for two reasons.   

First, a long history of access is not essential, as a matter of law.  Although 

the right of access “has special force” when it carries the “favorable judgment of 

experience,” what is “crucial” in deciding where the access right exists “is whether 

access to a particular government process is important in terms of that very 

process.”  Richmond Newspapers, 448 U.S. at 589 (Brennan, J., concurring).  In 

Press-Enterprise II, for example, the Supreme Court held that the First 

Amendment right attached to pretrial proceedings, even though they had “no 

historical counterpart,” so long as “importance of the . . . proceeding” was clear.  
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478 U.S. at 10 n.3.  The absence of extensive historical evidence, in other words, 

does not necessarily defeat the access right.   

This Court held precisely the same thing in finding a right of access to the 

forms filed with the court under the Criminal Justice Act (“CJA”).  Suarez, 880 

F.2d at 631.  While there was no “tradition of accessibility” to CJA forms, that did 

not preclude the existence of an access right where the public had a “strong interest 

in how its funds are being spent in the administration of criminal justice and what 

amounts of public funds are paid to particular private attorneys or firms.”  Id. 

(citation omitted); see also United States v. Simone, 14 F.3d 833, 838 (3d Cir. 

1994) (finding right of access although no history before 1980).  In the same way, 

the lack of any extended experience of access to the judicial records relating to 

DPAs does not preclude a constitutional access right.   

Second, the experience prong is satisfied here in any event by the history of 

access to the proceedings and records that are supplanted by the use of a DPA.  

The analysis required under the experience and logic test “focus[es] not on 

formalistic descriptions of the government proceeding but on the kind of work the 

proceeding actually does and on the First Amendment principles at stake.”  

NYCLU, 684 F.3d at 299.  In other words, “changes in the organization of 

government do not exempt new institutions from the purview of old rules.  Rather, 

they lead us to ask how the new institutions fit into existing legal structures.”  Id. 
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The district court recognized that a DPA performs the same function as a 

plea agreement, and is thus subject to the same First Amendment access right.  As 

it explained, “[w]hen all goes well for the defendant, a DPA is, at its core, a 

substitute for a plea agreement or a trial—to both of which the public has 

historically had a First Amendment right of access.”  SPA8.  The district court was 

clearly correct that documents filed in connection with plea hearings are judicial 

records subject to the constitutional access right.  See, e.g., Haller, 837 F.2d at 86-

87; Oregonian Publ’g Co. v. U.S. District Court, 920 F.2d 1462, 1465-66 (9th Cir. 

1990).  As the Sixth Circuit only recently explained:   

[J]ust as the public’s presence at judicial proceedings plays 
a significant role in ensuring fairness in our criminal trials, 
its access to plea agreements negotiated by the government 
and an accused plays a significant role in monitoring the 
administration of justice by plea. 

United States v. DeJournett, 817 F.3d 479, 485 (6th Cir. 2016) (citation omitted). 

This Court in Haller found a right of access to plea agreements because 

three-quarters of convictions rested on guilty pleas rather than trials.  See Haller, 

837 F.2d at 87.  With corporate crime the division is even more severe.  Criminal 

charges against corporations “are almost always resolved by a negotiated 

resolution rather than through litigation.”14  Over the last two decades, the rise of 

                                           
14 See Barry J. Pollack & Anne Wartanian Reisinger, Lone Wolf or the Start of a 
New Pack: Should the FCPA Guidance Represent a New Paradigm in Evaluating 
Corporate Criminal Liability Risks?, 51 Am. Crim. Law. Rev. 121, 125 (2014).   
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dispositions in the form of DPAs has skyrocketed, and “DPAs have become a 

mainstay of white collar criminal law enforcement.”15   

This increased use of DPAs has also been accompanied by strong criticism 

“from many sides – judges, elected officials and commentators – for being too 

lenient on companies and too frequently used in lieu of prosecutions of 

individuals.”16  The ongoing debate over the propriety of DPAs and their impact 

only reinforces the need to ensure that the judicial records by which the value of 

DPAs can be assessed remain subject to the same historic access as the records 

relating to plea agreements. 

2.  The logic prong is satisfied. 

The central question under the logic prong is “whether public access plays a 

significant positive role in the functioning of the particular process in question.”  

                                           
15 Assistant Attorney General Lanny A. Breuer, Speech to the N.Y. City Bar Ass’n 
(Sept. 13, 2012), https://www.justice.gov/opa/speech/assistant-attorney-general-
lanny-breuer-speaks-new-york-city-bar-association; see Julie R. O’Sullivan, How 
Prosecutors Apply the “Federal Prosecutions of Corporations” Charging Policy 
in the Era of Deferred Prosecutions, and What That Means for the Purposes of the 
Federal Criminal Sanction, 51 Am. Crim. L. Rev. 29, 48-49 (2014) (citing 
figures). 
16 Jonathan Sack, The Going Gets Tougher, Forbes (May 28, 2015),  
http://www.forbes.com/sites/insider/2015/05/28/deferred-prosecution-agreements-
the-going-gets-tougher; see also Gibson Dunn, 2016 Mid-Year Update On Corp. 
Non-Prosecution Agreements (NPAs) and Deferred Prosecution Agreements 
(DPAs) (July 6, 2016) (noting “substantial judicial and public scrutiny”), 
http://www.gibsondunn.com/publications/documents/2016-Mid-Year-Update-
Corporate-NPA-and-DPA.pdf.   
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Erie County, 763 F.3d at 239 (internal marks and citation omitted).  The district 

court was plainly correct in concluding that public access to court records relating 

to the implementation of a DPA plays a positive role in the functioning of the 

criminal justice system.   

a. Public access improves the performance of the court and 
public confidence in the judiciary. 

Access to monitors’ reports prepared pursuant to a DPA allows the public to 

evaluate the factual basis for judicial decisions made in waiving a speedy trial, 

granting dismissal under Rule 48(a), or proceeding to trial.  It puts a check on 

judicial misconduct or abuse, and enhances the appearance of fairness that is 

essential to public confidence in the judiciary.  As explained in Erie County: 

The public’s ability to scrutinize such judicial decision-
making helps assure its confidence in the orderly 
administration of justice.  If the reports show progress in 
compliance, the public can be confident that the judge’s 
failure to intervene is appropriate; if the reports show 
worsening conditions, legitimate questions could be raised 
about the court’s inaction. 

763 F.3d at 240-41.  This transparency is a key goal of the access right.  As Chief 

Justice Warren Burger famously stated in Richmond Newspapers, “[p]eople in an 

open society do not demand infallibility from their institutions, but it is difficult for 

them to accept what they are prohibited from observing.”  448 U.S. at 572.   
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b. Public access improves the performance of prosecutors and 
deters abuse. 

Public access to the judicial records relating to DPAs also serves to improve 

the performance of prosecutors, deter prosecutorial abuse, and allow the type of 

accountability that is essential for public confidence in the criminal justice system.  

See Richmond Newspapers, 448 U.S. at 569 (noting that openness “gave assurance 

that the proceedings were conducted fairly to all concerned, and it discouraged 

perjury, the misconduct of participants, and decisions based on secret bias or 

partiality”).   

The dramatic increase in the use of DPAs has only heightened the 

importance of access for public confidence and accountability.  Legal scholars 

have raised two broad sets of concerns about prosecutors’ handling of DPAs.  One 

is that their use of DPAs can be ineffective, promoting the appearance of reform 

while allowing corporate criminals to continue their wrongdoing.17  The other is 

that the use of DPAs undermines regulatory agencies and inappropriately 

consolidates authority in the hands of prosecutors who act with minimal judicial 

oversight, lack the requisite expertise, and inappropriately pressure companies to 

                                           
17 See generally Brandon L. Garrett, Too Big To Jail: How Prosecutors 
Compromise With Corporations (Harvard Univ. Press 2014) at 133-36, 165-68, 
191-92, 256-57.   
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comply with their demands.18  In either case, public access to monitors’ reports 

filed in court sheds important light on these issues, and again promotes the type of 

transparency critical to public confidence in our justice system.  Access also serves 

to educate the public about the functioning of the system, which is itself a goal of 

the access right.  Richmond Newspapers, 448 at 572.   

c. Public access improves the performance of monitors.   

Access to their reports also improves the performance of the monitors 

appointed to oversee DPA compliance, in much the same way as public access to 

judicial proceedings generally serves to improve the performance of all 

participants.  As explained in Richmond Newspapers, public access to a trial makes 

judges and lawyers prepare better and deters them from abusive conduct, while 

making witnesses less likely to engage in perjury.  Richmond Newspapers, 448 

U.S. at 556, 569-70; Globe Newspaper Co. v. Superior Court, 457 U.S. 596, 606 

(1982).  Similar incentives are created by access to a monitor’s report.  Public 

disclosure encourages proper performance by a monitor and provides a strong 

deterrent to abuse or misconduct.  The knowledge that there will be public review 

also inhibits misstatement or deception.  And, again, disclosure provides a laudable 

                                           
18 See generally James R. Copeland & Isaac Gorodetski, Without Law or Limits: 
The Continued Growth of the Shadow Regulatory State, Ctr. For Legal Policy at 
the Manhattan Institute (Mar. 2015), https://www.manhattan-institute.org/sites/ 
default/files/CLP-No.19_DK.pdf. 
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vehicle for public education about the role and value of such monitors in the 

criminal justice system.19   

Unique concerns about the inherent potential for conflicts of interests among 

monitors actually makes public access to their reports particularly valuable.20  This 

DPA illustrates the concern.  The DPA’s term can be shortened or extended 

unilaterally by the government, JA32-33 (DPA ¶ 3), and this necessarily creates a 

financial incentive for the monitor to err on the side of reporting slow progress to 

extend the monitorship and generate greater compensation.  At the same time, any 

monitor is likely to experience financial pressure to remain in the government’s 

good graces, to be considered for future monitorships.  See, e.g., DPA ¶ 10 

(reserving the government’s right “to accept or reject any Monitor candidate 

proposed” by HSBC).  The public’s ability to scrutinize the monitors’ reports 

provides a valuable counterbalance to these troubling financial incentives.  

                                           
19 HSBC incorrectly suggests that Congress has expressed a preference for 
continued sealing by acquiescing to a lack of judicial oversight and transparency 
for DPAs.  See HSBC Br. 40.  HSBC clearly errs in ignoring the Supreme Court’s 
admonition against drawing any such inferences “from Congress’ failure to act.”  
Schneidewind v. ANR Pipeline Co., 485 U.S. 293, 306 (1988); accord Brecht v. 
Abrahamson, 507 U.S. 619, 632 (1993).   
20 See, e.g., Christopher M. Matthews, Apple E-Books Case Shines Light on 
Compliance Monitors, Wall St. J. (Jan. 20, 2014), http://www.wsj.com/articles/ 
SB10001424052702304027204579332732558574644 (stating that “[c]ritics of the 
practice say monitors have an incentive to drag out and expand the scope of their 
work to bill more hours, which can lead to distractions for the company’s 
business” and noting the concerns of a federal district court judge over monitors’ 
fees).   
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d. Public access provides an outlet for community emotion and 
benefits the victims of criminal conduct.   

Also relevant in applying the logic prong is the importance of providing an 

outlet for community emotion and protecting the rights of victims of crime.  

Criminal acts “provoke public concern, outrage, and hostility,” and “‘[w]hen the 

public is aware that the law is being enforced and the criminal justice system is 

functioning, an outlet is provided for these understandable reactions and 

emotions.’”  Press-Enterprise II, 478 U.S. at 13 (quoting Press-Enterprise Co. v. 

Superior Court, 464 U.S. 501, 509 (1984) (“Press-Enterprise I”)).  This Court has 

also underscored that access is “extremely significant to victims of crimes, to 

family members of victims, and to members of the community in which the crime 

occurred.”  Alcantara, 396 F.3d at 198.   

When a prosecution is deferred under a DPA, neither the community 

generally nor the victims of a crime specifically have an opportunity for the 

therapeutic benefit of a trial or a criminal sentencing, nor do they have access to a 

plea hearing where their concerns can be voiced.  Access to monitors’ reports 

serves to address these constitutional interests as well, by allowing community 

members to evaluate the reform measures imposed upon a corporate defendant and 

by informing victims of the remedial measures imposed.  Congress itself has 

underscored the importance of victim access to information by enacting several 

criminal justice reforms specifically designed to protect the rights of victims.  See, 
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e.g., 18 U.S.C. § 3510(a) (prohibiting the exclusion of a victim from the trial or 

sentencing); 18 U.S.C. § 3771 (requiring notice to victims of all court proceedings 

and parole proceedings, and mandating victim notice “of any plea bargain or 

deferred prosecution agreement”).  These statutory processes are also served by 

public access to monitors’ reports.21   

For all these reasons, the district court was correct in finding that the 

constitutional right of access applies to the Monitor’s Report under a 

straightforward application of the experience and logic test.   

II. 
THE DISTRICT COURT PROPERLY FOUND THAT  

THE PARTIES FAILED TO JUSTIFY COMPLETE SEALING  

Both the common law and constitutional rights of access apply to the 

Monitor’s Report, but because the First Amendment right “is stronger and can only 

be overcome under more stringent circumstances than the common law 

presumption,” this Court may properly turn first to the constitutional right.  See 

Erie County, 763 F.3d at 241.22   

                                           
21 Under In re Rendon Galvis, 564 F.3d 170, 175 (2d Cir. 2009) (per curiam), 
“victims” under 18 U.S.C. § 3771(e) must have been directly and proximately 
injured by the criminal conduct.  DPAs often do involve such wrongdoing, such as 
the scheme “to conceal a deadly safety defect” at issue in United States v. 
$900,000,000 in United States Currency, No. 15-cv-7342 (S.D.N.Y. Sept. 17, 
2015). 
22 The common law right of access can be overcome on a factual showing that a 
legitimate need for privacy clearly outweighs the public interest in disclosure.  
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A. A Strict Standard Must Be Satisfied To  
Overcome The First Amendment Access Right 

The constitutional access right is a qualified right, not an absolute one, and 

well-settled standards exist for determining when the right may properly be 

limited.  Where the right applies, public access cannot be denied unless “specific, 

on-the-record findings” establish that “higher values necessitate a narrowly tailored 

sealing.”  Erie County, 763 F.3d at 243 (quoting Lugosch, 432 F.3d at 126).  More 

specifically, to deny public access to the Monitor’s Report the Appellants were 

required to demonstrate that: 

1. Public access to the Report creates a substantial probability of 
prejudice to a compelling interest.  See Richmond Newspapers, 448 
U.S. at 580-81; Press-Enterprise I, 464 U.S. at 510; Press-Enterprise 
II, 478 U.S. at 13-14; Hartford Courant Co. v. Pellegrino, 380 F.3d 
83, 96 (2d Cir. 2004). 

2. A restriction on access would effectively prevent the threatened harm.  
See Press-Enterprise I, 464 U.S. at 510 (closure must be “essential to 
preserve higher values”) (emphasis added); In re Herald Co., 734 
F.2d at 101 (closure is improper to protect information that “has 
already been given sufficient public exposure”). 

3. No alternative to restricting access can adequately protect against the 
threatened harm.  See Press-Enterprise II, 478 U.S. at 13-14; In re 
Herald Co., 734 F.2d at 100; United States v. Doe, 63 F.3d 121, 128 
(2d Cir. 1995). 

4. The proposed restriction on access is narrowly tailored to minimize 
harm to the constitutional right.  See Press-Enterprise II, 478 U.S. at 

                                           
Nixon v. Warner Commc’ns, Inc., 435 U.S. 589, 602 (1978).  For the reasons 
discussed below, the competing considerations identified by the parties do not 
outweigh the strong public interest in disclosure.   
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13-14; Lugosch, 435 F.3d at 124; ABC, Inc., 360 F.3d at 104; In re 
N.Y. Times Co., 828 F.2d at 116; cf. Shelton v. Tucker, 364 U.S. 479, 
488 (1960) (even “legitimate and substantial” governmental interests 
“cannot be pursued by means that broadly stifle fundamental personal 
liberties”).  

The district court properly applied these controlling legal standards and did not 

abuse its discretion in finding that any legitimately compelling need for secrecy 

could be satisfied by sealing only portions of the Report, including all redactions 

requested by the government. 

B. Appellants Present No Sufficiently Compelling Need  
To Impose Complete Secrecy Over The Entire Report  

The government and HSBC were required to establish “an extraordinary 

circumstance or compelling need” to seal the Monitor’s Report.  In re Orion 

Pictures Corp., 21 F.3d 24, 27 (2d Cir. 1994).  They did not do so, and moreover, 

the public interest in disclosure of the Report substantially outweighs the proffered 

need for secrecy.   

1.  The district court did not abuse its discretion in finding no 
justification for blanket sealing. 

The government and HSBC both argue that disclosing any portion of the 

Report will negatively affect the Monitor’s relationship with foreign regulators and 

cooperating sources, and could inhibit his effectiveness and the quality of his work 

product.  Gov’t Br. 43-45; HSBC Br. 52-53.  Not all disclosures that might make 

the work of the Monitor more complex or time consuming, however, can justify 

denying public access to important information about this prosecution and its 
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highly controversial resolution.  See, e.g., United States v. King, 140 F.3d 76, 82-

83 (2d Cir. 1998) (access may not be “routinely or even occasionally limited by the 

mere possibility that public questioning might inhibit the candor of the voir dire 

responses”).  But the short and complete answer to these specific concerns about 

the Monitor’s ability to function is that they were all accepted by the district court 

as proper grounds for sealing certain information.   

The district court has redacted from the Report to be unsealed all employee 

identifying information, confidential information from foreign countries, 

confidential bank supervisory information, HSBC proprietary information, and 

information that could be exploited by criminals.  See SPA16.   

The parties make no showing that the district court abused its discretion in 

finding that these redactions adequately addressed their concerns about cooperating 

employees, foreign regulators, and the effectiveness of the Monitor.  Nor could 

such a showing be made when the district court accepted all of the redactions 

requested by the government to address these very concerns.23  

                                           
23 Even though the court made every redaction it requested, the government now 
claims that the Public Access Order “constrained” the redactions it “likely” would 
have proposed and seeks permission to propose additional redactions.  The 
government addressed this issue only in a brief footnote in the district court, and 
has not identified on appeal any additional categories of information it believes 
may properly be redacted.  The government establishes no compelling interest that 
was wrongly rejected, and its belated request to do so should be rejected.   

Case 16-1094, Document 78, 10/20/2016, 1888685, Page58 of 67



 

49 

The Monitor also agreed that redactions could adequately address the 

parties’ concerns, advising the district court that “‘a redacted report that does not 

negatively impact the Monitor’s work can be produced.’”  SPA13 (quoting 

Monitor’s affidavit).  While the Monitor expressed concern that a redacted report 

might be incomprehensible, the district court found that the necessary redactions 

did not render the Report “either useless or incomprehensible,” and that a redacted 

Report would still reveal the Monitor’s findings, the steps taken to reach those 

findings, and other “information that the public has a right to see.”  SPA13 n.11. 

HSBC, but not the government, trots out a number of additional arguments 

for complete secrecy, urging that disclosure of the redacted Report will (1) harm its 

business interests by exposing confidential information, HSBC Br. 51-52; (2) “give 

criminals a road map to exploit any deficiencies in HSBC’s compliance programs,” 

HSBC Br. 52; and (3) violate a “reliance interest” of those who shared information 

with the Monitor under an alleged understanding of confidentiality, HSBC Br. 43-

44.  HSBC again fails to demonstrate any abuse of discretion and its arguments 

may be quickly dispatched.   

While Appellee has not seen the redacted Report, HSBC’s claim that its 

disclosure will somehow reveal trade secrets and competitively sensitive 

information seems indefensible based upon the public record.  The district court’s 

order makes clear that HSBC’s competitive concerns were taken into account, and 
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the court redacted all information “need[ed] to protect proprietary business 

information” that could be used by HSBC’s competitors.  SPA16.  But HSBC 

clearly sought to seal more than its trade secrets.  The example of claimed 

“proprietary information” disclosed by the court—the Monitor’s assessment that 

the bank is moving “too slowly” and making “too little progress”—makes this 

abundantly clear.  Such assessments cannot plausibly be considered proprietary 

information, and the Monitor’s views are particularly relevant to public 

understanding of this criminal prosecution.  

HSBC similarly overreaches in contending that disclosing the redacted 

Report “would give criminals a road map to exploit any deficiencies in HSBC’s 

compliance programs.”  HSBC Br. 52.  Again, the district court accepted the 

principle that such information should properly be withheld, and it redacted from 

the Report all information “detailing the processes by which criminals could 

exploit HSBC.”  SPA16.  The court, however, refused to redact “generalized” 

information about historical practices that were being rectified, and other material 

that would be entirely “unhelpful to a would-be money launderer.”  SPA11.   

HSBC’s final claim, that complete sealing is proper to protect the “reliance 

interests” of those providing information to the Monitor, has no basis in fact or 

law.  As a matter of fact, the district court did not retroactively alter the terms of 

the DPA as HSBC contends.  Its claim that the Report was always “intended to 
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remain and shall remain non-public,” HSBC Br. 41-42 (emphasis in original), is 

based upon a snippet selectively pulled from the deferred prosecution agreement 

that omits its very next words: “except as otherwise agreed to by the parties in 

writing, or except to the extent that the Department determines in its sole discretion 

that disclosure would be in furtherance of the Department’s discharge of its duties 

and responsibilities or is otherwise required by law.”  JA104 (emphases added).  

Rather than making any strict agreement for confidentiality, as HSBC portrays, the 

DPA put HSBC and others on clear notice that information in the Monitor’s Report 

could well be made public for any number of reasons, including by court order 

(“required by law”).   

HSBC’s argument also ignores the law of this Circuit that such a claimed 

reliance interest would be insufficient to justify a denial of public access in any 

event.  This issue was squarely addressed in Lugosch, where defendants asserted 

that their reliance on a protective order requiring confidentiality for documents 

produced during discovery constituted a sufficient basis for sealing those same 

documents when presented to the district court on a summary judgment motion.  

This Court soundly rejected the argument, in part, because the protective order 

made clear that relief from its the confidentiality provisions “may be sought at any 

time.”  Lugosch, 435 F.3d at 126; see also Rudd Equip. Co. v. John Deere Constr. 

& Forestry Co., --- F.3d ---, 2016 WL 4410575, at *5 (6th Cir. July 27, 2016) 
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(holding that reliance on a sealing order cannot defeat the constitutional access 

right).  Here the government does not even need leave from any court to make 

information public under the DPA.  HSBC has no protectable reliance interest. 

The parties, in short, identify no abuse of discretion by the district court in 

sealing only limited portions of the Report in the court’s file.  The court provided 

the parties with an opportunity to suggest “appropriate redactions,” see SPA14, and 

explicitly addressed each of the concerns they raised, see SPA16-17.  The court 

was constitutionally required to narrow any restriction of the public access right, 

Press-Enterprise II, 478 U.S. at 13-14; Lugosch, 435 F.3d at 124, and this meant it 

could not seal the entire Report when limited redactions adequately addressed the 

identified need to keep certain information secret.  E.g., In re N.Y. Times Co., 828 

F.2d at 116. 

2.  The overwhelming public interest in disclosure also weighs 
against sealing. 

A court properly considers the public benefits of access in determining 

whether to seal a record.  See, e.g., In re N.Y. Times Co., 834 F.2d 1152, 1154 (2d 

Cir. 1987) (finding redaction is permissible where privacy interests “outweigh the 

public’s interest in access”); United States v. Gerena, 869 F.2d 82, 85 (2d Cir. 

1989) (noting that district court “must balance the public’s right of access against 

the privacy and fair trial interests”); cf. United States v. McVeigh, 119 F.3d 806, 

812 (10th Cir. 1997) (First Amendment standard involves a “balancing test”).  In 
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this case, unique considerations of public interest overwhelmingly favor public 

access to the judicial records concerning HSBC’s implementation of the DPA.   

Disclosing the Report serves the important interest of informing the public 

about any substantive reforms actually being made by HSBC, and is needed for 

meaningful analysis of the propriety of the government’s decision to enter into the 

DPA.  Access will reveal important information about the wisdom of the Justice 

Department’s decision to take the potential economic impact of a criminal 

prosecution of HSBC into account in deciding to proceed with a DPA instead.  See 

Fin. Servs. Report at 8-11. 

Access to the Monitor’s Report will also further congressional policies for 

the protection of crime victims.  HSBC’s misconduct—laundering money for drug 

cartels and processing payments for state sponsors of terror—was not a victimless 

crime.  The growing use of DPAs threatens to undermine congressional policies 

designed to protect and expand the rights of crime victims, and in particular with 

statutes that guarantee crime victims a right of access to information in criminal 

proceedings that may assist them in seeking their own remedies.  See, e.g., 18 

U.S.C. § 3510(a); 18 U.S.C. § 3771.  Deferred prosecution agreements and 

confidential monitorships of the kind put in place for HSBC leave victims on the 

outside looking in.  Persons harmed by HSBC’s criminal conduct and the 

community at large have no way to observe firsthand whether HSBC is in fact 
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reforming its practices.  Nor do individuals like Mr. Moore have access to 

information in the Report that could help them protect their rights and bring civil 

claims against HSBC where appropriate.  Cf. JA252-54 (letter from plaintiffs’ 

counsel in Freeman v. HSBC Holdings plc, 14-cv-6601 (E.D.N.Y.), to the district 

court in support of partially unsealing the Report).  

Access to the Report also gives effect to congressional policies concerning 

regulation of the financial sector.  In passing the Dodd-Frank Wall Street Reform 

and Consumer Protection Act (“Dodd-Frank”) in July 2010, Congress’ stated 

purpose was “to promote the financial stability of the United States by improving 

accountability and transparency in the financial system, to end ‘too big to fail,’ to 

protect the American taxpayer by ending bailouts, to protect consumers from 

abusive financial services practices, and for other purposes.”  See Pub. L. No. 111-

203, 124 Stat. 1376, 1376 (2010).  Access to the Report promotes this important 

Congressional objective by bringing greater transparency to the conduct of HSBC.  

It informs the public and allows independent assessment of whether HSBC has 

reformed its criminal corporate culture.  It also facilitates informed investment and 

business decisions regarding HSBC.  As Congress learned from the 2008 financial 

crisis and recognized in passing Dodd-Frank, markets benefit when the public has 

access to such information sooner rather than later.   
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The overwhelming public interest in access to information in the Monitor’s 

Report is properly considered in weighing the request to seal, and further confirms 

that the district court did not abuse its discretion in ordering a redacted Report to 

be made public.   

CONCLUSION 

For each and all the foregoing reasons, this Court should affirm the Public 

Access Order and Redaction Order in all respects. 

Dated:  October 20, 2016  
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