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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOGIS
COUNTY DOPARTMENT, TAW DIVISION
ALISON MILLER, et a1,
Plaintiffs,

02 1. 7394

AMERICAN INFERTILLTY GROUE,

Defendant.
MEMORANDUM OPINION AND ORDER

'Fhis matter comes before the court op the motion of plaintiffs Alison Miller and Todd
Parrish to reconsider the dismissal of Counts [ and T of their First Amended Complait.
‘Ihese counts state claims under the Wrongful Death Act, 740 ILCS 18041 ot seq., ansing
from a [ailed fa vivre tertilization pm‘_rcedure.' They allege that, on or about January 7,
2000, thev sought treatment for infeetility from Amenican Enfertility Group o [ iinois.
8.0 dibfa Clenter for Human Reproduction - Hinois ("Center™), ihal Alison Millei's eggs
were harvesled and fertilized with Todd Parrish's sperm, and that mne viable embryos
were produced which were (0 be frozen and later implanted in Alison Milier's uterus.
They further allege that at least one of these embryos developed into a healthy blastocyst

and that, on or about January 13, 2000, one or more agents or cmployees of the Center

1 pluintiifs First Amended Compleiu consists of three counts. Count BT asserts a ¢laim for breach of
conseact. Vlaindilfs ave filed a Second Amomded Complaint. Cowts T and I of the Secomd Ameoded
Complaint replead the wrengfil dearh claims. Counts HI-V1 assert claims based on theories of
neplizence al the Center's wrongful conduct cansed them to sweffer dinvinished ferlilily. Count VI
ropleads eir conmact claim. Plaindiffs Lave lnlicated that they wish to hold the won-wrong/ul lcath
chaims 10 abevance (as well as a request for leave fo file a Thind Amended Complaint alleging
conversion) ponding the coucts ruling on the metion o reeonsider.
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wrongflly destroyed i, Count 1 asserts clnms based on negligence. Count I asserls
claims based upon will(ud and wmﬁon_mixumdm_mt.:

The Center moved to digauss all three counts of the First Amended Complamt. On
May 4, 2004, ITon. David (. Lichtenstein dismissed Counts 1 and 1T with prejudice and
Count ITT with leave to replead, provided that references to the Wrongful Death Acl
were removed. Plaintiffs moved to reconsider. The motion was heard by a new judge,
because Judpe Lichtenstein had retired. On August 34, 2004, the court denied Plaintiffs'
motion to reconsider Judpe Lichlenstein’s order. Repor of Procecdings, p. 62, Neithor
Tudpe Lichienstein's dismissal order nor the order denying reconsideration set torth
caplanatory reasons.

These orders wore interloculory, since they disposed ol less than all counts or issues
in lhe cuse, A trial court, acting with careful eonsideration, has aulbority to revistt the
interlocutory order of another judge. No showing of changed eircumstances 1s required,
unless reconsideration would thwart the efficicnt administration ol jusiice or promotle
uncertainty in Witigation. Peopfes Gas, Light & Coke Co. v, dustin, 147 HEApp 3d 26,
490 N.E.2d 790, 794 {I986). This case involves an issue of public importance which is
apparently one of first impression in [1linots. The court helicves that reconsideration,
accompanicd by a detailed memorandum opinion und order, would promote the
administration of justice and. 1f cither party desires, funmsh an appropriate record for

review. Ag onc appellale courl has put the matter, everyone, including litigants,

X Plaintiffs wse ol the term "erobro” to deseribe the allegedly destroyed fertilived cgg is lechnically
meomeel, An "embryo” s the young of & manunal "o, in the carly stages of development within the
ek, in rian being up (o the early part of the third month.."  Random House Diclionary of the English -
Language (19817, at p. 466, A 'blaswocyst” is an carly developmental state of a fertilized mammalisn egg.
1bid., at p. 137, Vo aveid confusion, the conrt wili use the renn "pre-embryn.” as it is delined in the new
Giestanional Surrogacy Act, 730 1ILCS AT eff, January £, 2005 "a fortilived ege prioe w14 days of
developmen.”
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attorneys, the pubYic and "legal history in gencral,” is entitled to know why a conrt docs
what it dees. Honit v. Kuhne-Simmaons Co., Inc., 04 [LApp.3d
476, 381 NUE.2d 403, 404 (1978); dssoc. Indem. v. us. Co. of North America, 63

111 App.3d 807, 386 N.E2d 529, 544 at {in, 12 (1979).

Questions Presented.

In 1980, the [1hnois [egislature amended the Wrongful Death Act by adding See. 2.4,

740 ILCS 1B0/2.2:

" 'he state of gustation of development of o human
being when an injury is caused, when an imjury takes
effeci, or at death, shall not foreclose matnlenance

* of any canse of action vnder the law of this State
arising from the death of & human being caused by
wrongful act, negleet or default,

There shall be no cause of action agamst a physiclan

or a medical institution for the wrongful death ot a
fetus caused by an abortion where the sbortion was
permnitted by law and the requisite consent was lawfully
given. Provided, however, that & causc ol action 1s not
prohibited whoere the fetus is live-bom but subsequently
dies. '

There shalt be no causc of action against a physician

or a medical instiiution for the wrongful deaib ol'a

fetus based on the alleyed misconduct of the physician
or medical ipstitution where the defendant did net lnow
and, under the applicable standard of good medical care,
had no medical reason to know of the pregnancy of the
mother of the fetus.”

‘Two issues arc raised by this case: (1) is a pre-embryo a "human being” within the
meaning of Sec. 2.2 of the Wronglul Death Aet, and (2) must it be implanted in its

mothet's uterus to pive rise lo a claim under the Act [or its destruction?
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Construction of the Wrongful Death Act,

Resolution of these isanes will require construction of the 1980 amendment to the
Wrongful Death Acl. The primary rute of statutory construction is to ascertain and give
cifect ta the intention of the leueislature. Phoenix Bund & Indem. Co. v, Pappas, 194
ME2d 99, 741 NE.2d 248 (2000). When (he language of a statute is clear and
unanibiguotes, it must be given effect without resort 1o olher tovls of vonstiuction.
Sepers v. Ind. Commy.. 191 [1.2d 421, 732 N.E.2d 488 {2000). Words in a statule mst
be given their plain and ordinary meaming. Fadfuy v. Lufay, 193 [1.2d 453, 739 N.E.2d
531 (2000%. Tivery word in a staiule mmst be given meaning, so thal none is rendered
superfluous or meaningless. Kozak v. Retirement Board, 95 T11.2d 211, 447 N.E.2d 394
{1983}, lTowever, when necessary, the courl may resort to exirinsic aids to construction,
sueh as legislative history and the language of other statutes concorning related subject
maticr. People v. Hickman, 163 TI1.2d 250, 644 N.E2d 1147 (1994); D Fulco v. Board
of Trustees, 122.711.2d 22, 521 N.E.24 9273 (1985).

‘Fhe term "human being” is not defined in the Wronglul Death Act, so the cowrt will
have {0 resort to extrinsic aids to constraction. 1he 1980 amendment adding Sec. 2.2 (o
the Act was sponsored by Senator Rhoads as Senate Bill 756. During debate, Senator
Rhoads referred to two Illinais Suprome Courd cases involving negligence which injured
an unbotm child, Although he did not cile the cases by name, fhe court is sansfied atter

research that he was refcering to Chrisafogeorgis v Brandenberg, §5 11.7d 368, 304
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NF.20 8% (1973) and Renslow v. Mennonite Hospital, 67T1.2d 348, 367 MNLE.2d 1254
(1977). Senate Journal, May 17. 1979, at p. 165.

Chrisafogeargis invelved the death of an unborn chald whose mother was injured
an automobile accident in the 36™ week of the pregnancy. The Ilbmois Supreme Contt
tield that a cause ol action exizted for the death of a child from injuries suslamed before
birth bt after it had achieved viability. Remslow mvolved an injury to a promaturefy
born child resulting from ihe negligent teansfusion of incompatible blood into her
mother vears belore the ¢hild's conception. In mmpesing liability on ihe defendant
hospital, the 1ilinois Supreme Courl declaced: "We heneeforth reject viabilily as a
criterion to a comumon law action for prenatal injuries.” 67 I1L.2d at 353,

& enator Rhoads stated: ™. . . ironically enough, there is no cause ol action, at feast,
statutorily at the moment for any stale of gestation, which may be prior to viability. This
would close that parficalar gap inthe law " [bld. He added: "The purposc. .. is o
close a gap in the current Jaw, both case law and statutory law, covenng that penod . ...
from the time of coneeption 1o the time of viability.” Thid, at p. 168,

| Althongh Senator Rhoads discussed the time period m human devclopment which
the bill was supposed to address, neither he nor anyene clsc who participated in the
Scnate or Honse debates attemped to specifically define "human being.” This is wherc
the Minois Abortion Law of 1975, 720 [LCS S1¢t ot seq., comes nto play.

During the debales, some legisiators cxpressed concent that the bill was a backdoar
alletnpt to subject doctors performing lawiud aborhions to sutt. I.n fact, the House
engrafted an amendment, in which the Senate concurted, specificatly cxempling doctors

and nedical institations from guit in cases of abortions with lawful consent and where
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ihe doctors and medical institations were reasonably unaware thal (he mother was

pregnant, Houge Joumnal, Jane 21. 1979, atp. 131, ‘The Legislature was clearly

concerncd ahout the interrelationship between the abortion law and the amendment to

the Wrongiul Death Act, and the court considers these two laws 10 be & part maferidt, 50

that it becomes reasonable to consides the provisions of one in construing the other.

Fhilosophers and theologians may debale, but there is no doubt in the mind of the

Illinois Legislatore when life begins. It begins at concepiion, Sec. 1 of the Ahortion

Law daclares:

" . The Gunersl Assembly of lhe State of Illinwis

do solemnly declare and find i1 reaffirmation of the
longstanding policy of this Stale, (hat the unborn child
15 a humnan being {rom the ime of conception and 1s,
therefore, a legal person for purposes of the unboru
child's right 1o life and is entitled to the right to hife
from conception under the laws and Constitution of
g State.”

Sec. 2 of the Abortion Law provides, in relevant part:

"(3) Wertilization' and 'cenception’ each mean the
fertilization of a human ovunn by a himan spenn,
which shall be deemed to have ocowred at the time
whon it is known a spermatazoon has penetrated
ihe ecll membrane of fhe ovunl”

(6} ‘Fetus and "unbur child' each mean an mdividual
organism of the species homo sapiens from ferhilization
until live birth."

Bascd upon the legislative history of the 1980 amendment to the Wronglul Death

Act and the provisions of the Abortion Law of 19735, ikis court has no hesitation in

ruling that a pre-gmbryo is a "human being” within the meaning of Sec. 2.2 of the Act.

ir
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The more difficult problem, however, i3 to determine whether a pre-embryo musi be
unplanted inoats imother's alerus to give rize o a claim under the Act.

Tn its original form, Senate Bill 756 referred to "state of gestation, development,
dependency, capacity or disability of a human bemg." Legislabive Synopsis md Digest,
1979 Session, at p. 573, This version wag deleted from the Tall. The purpose ol the
amendment, Senator Rhoads explained, was to address concemns raised by the ACLAT
thal 1t might precipitate lawsuits in defiance of the wish of elderly palienls not to
prolong their lives by artificial means. “We amended that oul (o make 1t simply the stale
ol gegtation,” he said. Senate fournal, May 17, 1979, atp. 172, Senalor Blhoads
informed his eolleagues that the purpose of the bill was to create a cause of action for
the death of & letag during the first (hree mooths of its mother's pregnaney. fhid, at p.
167-16Y, For aughl ihat appears in the record, he thought that the bill's purpase was to
ereate a claim for the loss of a child in the fizst irimester of pregnancy, and there 1s no
evidence (hat he or anyone else considered whether a claim could be brought for the Toss
of an unimplanted pre-cmbryo.

The problem in determuiing legislative intent in this case oecurs beeanse the bill was
not amended to provide "simply the 'state of gestation',” as Senator Rhoads described,
but (ke final cnacted version provides: "The slate of gestation or devetopmenl of &
humin being . . . shatl not foreclose maintenance of any cause of aclion . . . anging from
the death of a human being.” (cmphasis supplied). Senator Rhoads mischaracterized his
own bill. No discusgion of the term "development” appears in the Senate or 1louse

jourmals. As a result, legislative history furnishes no clue as Lo 1ls meaning,
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The cnﬁrt- cannot simply assume thai the legislature made an inadvertent nistake and
contine ibe law's reach o gestation in the mother's womb. This amounts lo 2 judicial
arnendment of a statute, which would offend the doctrine of separation of powurs. Sec
People v, Garner, 147 UL2d 467, 475-4776, 3M N.E.2d 470 {1992). 1t musl therefore
fail back on the principle of statutory consiruction which holds that all words 10 a stalute
mwst be piven tmeaning, and none should be construed as supertluous and meaningless.
I[ the Lopislature had meant o confine a canse ol actiom for death of a previable human
being i one gestating iv its mother's womb, there would have been no need to use the
terms "dovelopment,” Since il added this term, 1t 1s & reasonable inference that i mnst
have contemplated nongestational development or development oulside the wonb,

I'he court beligves that this infercnce is consistent with the Tllmois Supreme Courl's
decision in Rensiow v. Menronite Hospital, supra. There, it held that viability would no
tongeer be a prerequisite fur a clam for prenatal injuries. What sensc Joes ttomake 1o
allow a claim for prenatal injucies, but to deny it for prenatal death? What sensc does it
ke to allow claims for injuries occurring before conception and afler viability, but
deny them for injuries between coneeption and viability?® In light of the Legislature's
ringing reaffirmation of the ripht {0 life in the Abortion Law, what scnse does it make to
allow a claim for the deati ol & human being afler implantation in ity mother's wornh but

deny it for ane helore inplantation?

Siatutes should he construed so as to avoid logicaily indefensiblc resuits. This

principle underlies the previous deciswn of the 1llincis Supremc Court to allow a claun

¥ The Cenler concedes that thL EE0 amesdment rennves the visbality requirenment from a clvim for the
wronelsl death of a fatus, Defendant's Molion to Drismiiss Plainhiif's First Amended Complaint, p 3-6.
See alsa Seefv. Sutkus, 145 1123 336, 300, 583 N.E.2d 510 {1901 Miller, specially concurrmyl

[l
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for the wrongful death of a viable fetus in Chrisafogeorgis, supra. Thers, the court,
citing & Wisconsin case, noled that it Is micongnious to allow a claim lor prenatal injury
to a child who 1 born alive while denying a claum for a child who is negligently kibled
belore bitth, 55 111.2d at 373, The court quoted Kwaterski v. State Farm Murual
Automobile Ins. Co., 34 Wis.2d 14, 20, 148 N.W.2d 107, 110 {1967)
"Denying a cause ol action for ncgligent acts which producc a stillbirth
leads to some very incongruous results. For example, a doclor or a
midwife whose neghigent acts in delivering a baby produced the baby's
death would be legally immune from a lawsuit. llowever, 1f they badly
injured Lhe child they would be cxposed to liability. Such a legal rule
would produce the absurd result thal an unborn child who was badly
imjured by the toritous acts of another, but who was bom alive could
recover while an anborn child, who was more severely injured and deed
as the result of the tortious acts of another, could recover nothng”
In 1978, five years after its decision in Chrisafogeorgis, and three years after
cnachment of the Abortion Law ot 1973, the Nlineis Supreme Courl ducided Green
v, Smith. 71 TIL2d 501, 377 N.E.2d 77 (1478). This case involved the death of a
Fetus in an atomobile accident at 14 weeks. The majority opimion peesisted in the
view that proof of viability was required to susiain the claim, but, holdmyg that the
case should not have been decided on a motion lo dismiss, remanded for an
evidonliary hearing. However, Justice Ryan, in a spectally concurring opimon,
poinled vut the court's continued refance on the viability test contravened the
declaration in the Abonion Luw of 1975 that lifc begins al conception. Afier
quoting Sce. I, Justice Ryan stated, 71 11.2d at 505
"Such clearly cxpressed legislative concem fot Lhe unbom

miuat be considercd by this court i construing the Wrongful
Death Act, cspecially since this cnactment was posi-Chrisaforgeorgis.™
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1t would be similarly llogica), and in contravention of Sec. 1 of the Abortion Law,
for this courl to allow a claim for the death of an implanted pre-embryvo. bul lo deny it

for an wnimplanted one.

Sybseguent Legislative Aclion.

The Center suggests Lhal an amncndment 1o Ses. 6 of the Abortion Law, 720 1L.CS
51046, passcd in 1985 ereates an inference ihat the legislature did not intend Lo consider
an unimplanted pre-embryo to be a "human being.” This amendment removed
lamguare of the Abortion Law which provided thal a fertilized ovam outside the
mothet's body was decmed a "child" for purposcs an "Act to Prevent and Punish
Wrongs to Children," 720 ILCS 15074 (repealed). "This court declines to draw such an
inference, heeause it would contravenc the plain meaning of the terms "hunun being”
and "conception” used in Sces. | and 2 of the Abortion Law.

The Center also sugpests that the Jegisluture's failure to address cryoprescrvation
with specific legislation since Lhe lechmigoe was introduced in 1983 creates an inferenee
Ahkal the 1980 amendment to the Wrongiul Death Act was not intended to cover an
uniraplanted pre-embryo, citing Arangold v. Zehnder, 329 [LApp.3d 751, 708 N.E.2d
WL (2002 and Jusper v. Chicago National League Sall Chub, 309 T App.3d 124, 712
N2 731 (1999,

in the first place, these cases stmply stand For the proposition that the legislatnee
dues not violate the Equal Protection Clause when it elects to approach problems
incrementally rather than addressing the entis field. 1 this court's construction ol Sec.

2.2 ol the Wrongful Death Actis correct, unimplanted pre-embryos already are

10
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included in ils protection, obviating the need for new or incremental legslation. 1n the

second placeo, a botehed cryopreservation is only one of many ways in wlhich an

unimplanted pre-enbryo could be desiroyed

Conclusion.
The court holds that a pre-embryo is a "human bemg" within the meaning of Sec.

2.2 of the Wrongful Death Act and that 2 claim lies for its wrongful destruction whether

or not it s implanted in its mother's womb. Accordingly, the motion to reconsider the

dismissal of Countg L ané 11 of the First Amended Complaint is’ granted.

ORDER
Plaintil¥s' motion o reconsider is granted. The Center's motion to dismass Counts [ and

1 ol the First Amended Complaint [s denied. The Center is granted 28 days to aiswer

or ilherwise plead to these counts.

ENTER:



