COURTHOUSE NEWS SERVICE
Federal Regulation Brief 
Aug. 31, 2010
COMMERCE:
COMMERCE (DOC)

NEWLY PUBLISHED REGULATIONS
NATIONAL MARINE FISHERIES SERVICE (NMFS) AND NATIONAL OCEANIC AND 

ATMOSPHERIC ADMINISTRATION (NOAA) 
Fisheries of the exclusive economic zone off Alaska, pollock in Statistical Area 630 in the Gulf of Alaska: Temporary rule, closure, published Aug. 30, 2010, effective 1200 hrs. Alaska local time Aug. 27 to 1200 hrs. A.l.t. Oct. 1, 2010
[TEXT]
The National Marine Fisheries Service prohibits directed fishing for pollock in Statistical Area 630 in the Gulf of Alaska. This action is to prevent exceeding the C season allowance of the 2010 total allowable catch of pollock for Statistical Area 630 in the Gulf of Alaska.

Fisheries of the northeastern United States, summer flounder fishery, commercial quota harvested for the commonwealth of Massachusetts: Temporary rule, closure, published Aug. 30, 2010, effective 0001 hours Sept. 1 to 2400 hours Dec. 31, 2010

[TEXT]
The National Marine Fisheries Service announces that the 2010 summer flounder commercial quota allocated to Massachusetts has been harvested. Vessels issued a commercial federal fisheries permit for the summer flounder fishery may not land summer flounder in Massachusetts for the remainder of calendar year 2010, unless additional quota becomes available through a transfer from another state. 

Fisheries of the exclusive economic zone off Alaska, Chinook salmon bycatch management in the Bering Sea pollock fishery: Final rule, published Aug. 30, 2010, effective Sept. 29, 2010

[TEXT]  [PDF]
The National Marine Fisheries Service implements Amendment 91 to the fishery management plan for groundfish of the Bering Sea and Aleutian Islands management area. Amendment 91 is an innovative approach to managing Chinook salmon bycatch in the Bering Sea pollock fishery that combines a prohibited species catch limit on the amount of Chinook salmon that may be caught incidentally with an incentive plan agreement and performance standard designed to minimize bycatch to the extent practicable in all years. This action is to minimize Chinook salmon bycatch in the Bering Sea pollock fishery to the extent practicable while maintaining the potential for the full harvest of the pollock total allowable catch. 
PROPOSED REGULATIONS
NATIONAL MARINE FISHERIES SERVICE (NMFS) AND NATIONAL OCEANIC AND 

ATMOSPHERIC ADMINISTRATION (NOAA) 
Fisheries in the western Pacific, Hawaii bottomfish and seamount groundfish, management measures for Hancock Seamounts to rebuild overfished armorhead: Proposed rule, published Aug. 30, 2010, comments by Oct. 14, 2010
[TEXT]
The National Marine Fisheries Service proposes to continue a moratorium on fishing for bottomfish and seamount groundfish at the Hancock Seamounts until the overfished U.S. stock of pelagic armorhead (Pseudopentaceros wheeleri) is rebuilt. This proposed rule would also reclassify the management area around the Hancock Seamounts as an ecosystem management area. The continued moratorium is to facilitate rebuilding of the armorhead stock, and the ecosystem management area is to facilitate research on armorhead and other seamount groundfish.

---------------

---------------

---------------

COMMUNICATION (FCC)

NEWLY PUBLISHED REGULATIONS
Radio broadcasting services, Blythe, California: Final rule, published Aug. 30, 2010, effective Sept. 30, 2010
[TEXT]
The Federal Communications Commission, Audio Division, at the request of Prescott Valley Radio Broadcasting Company Inc., substitutes FM Channel 247B for channel 239B at Blythe, Calif. Channel 247B can be allotted at Blythe, consistent with the minimum distance separation requirements of the agency’s rules, at coordinates 33-37-02 NL and 114-35-20 WL, with a site restriction of 1.0 km (.61 miles) northeast of the community. The government of Mexico has conveyed its concurrence in the allotment of FM channel 247B at Blythe, Calif. Concurrently with release of the Report and Order, the petitioner’s minor change application for FM Station KPKR (File No. BPH-20080418AAU) is granted, contingent on the receipt of Mexican concurrence in the operation of FM channel 239C3 at Parker, Ariz. 
----------------

----------------

----------------

EMPLOYMENT

LABOR (DOL)

PROPOSED REGULATIONS

EMPLOYEE BENEFITS SECURITY ADMINISTRATION (EBSA)

 

Prohibited transaction exemption procedures, employee benefit plans: Proposed rule, published Aug. 30, 2010, written comments by Oct. 14, 2010, the Department of Energy proposes to make this regulation effective 60 days after the date of publication of the final rule in the Federal Register
[TEXT]  
The Employee Benefits Security Administration issues a proposed rule that, if adopted, would supersede the existing procedure for the filing and processing of applications for administrative exemptions from the prohibited transaction provisions of the Employee Retirement Income Security Act (ERISA), the Internal Revenue Code (Code), and the Federal Employees' Retirement System Act (FERSA). The Secretary of Labor is authorized to grant exemptions from the prohibited transaction provisions of the ERISA, the Code, and the FERSA and to establish an exemption procedure to provide for such relief. The proposed rule would clarify and consolidate the Department of Labor's exemption procedures and provide the public with a more comprehensive description of the prohibited transaction exemption process. 
---------------

---------------

---------------

ENVIRONMENT, ENERGY & RESOURCES:
ENERGY (DOE)

PROPOSED REGULATIONS

Energy Conservation Program for Consumer Products, test procedures for residential water heaters, direct heating equipment, and pool heaters: Notice of proposed rulemaking and announcement of public meeting, published Aug. 30, 2010, public meeting 9 a.m. to 4 p.m., Sept. 24, 2010, in Washington, DC, requests to speak before 4 p.m., Sept. 10, 2010, signed original and an electronic copy of statements before 4 p.m., Sept. 3, 2010, comments, data, and information regarding the notice of proposed rulemaking before and after the public meeting, but no later than Nov. 15, 2010   
[TEXT]  
To implement recent amendments to the Energy Policy and Conservation Act of 1975, the U.S. Department of Energy proposes to amend its test procedures for residential direct heating equipment and pool heaters to provide for measurement of standby mode and off mode power use by these products. Where appropriate, the amendments would incorporate into the DOE test procedures relevant provisions from the International Electrotechnical Commission's Standard 62301, “Household electrical appliances--Measurement of standby power” (First Edition 2005-06), as well as language to clarify application of these provisions as they specifically relate to measurement of electrical standby mode and off mode power consumption in direct heating equipment and pool heaters.

----------------
----------------

----------------

ENVIRONMENTAL PROTECTION (EPA)

PROPOSED REGULATIONS

Federal implementation plans, action to ensure authority to issue permits under the Prevention of Significant Deterioration Program to Sources of Greenhouse Gas Emissions: Notice of public hearing, published Aug. 30, 2010, public hearing Sept. 14, 2010
[TEXT]  
Environmental Protection Agency announces a public hearing to be held for the proposed rule “Action to Ensure Authority to Issue Permits under the Prevention of Significant Deterioration Program to Sources of Greenhouse Gas Emissions: Federal Implementation Plan” which will publish in the near future in the Federal Register. The hearing is scheduled Sept. 14, 2010, in Arlington, Va.

----------------

----------------

----------------

DEPARTMENT OF THE INTERIOR (DOI)

NEWLY PUBLISHED REGULATIONS
FISH AND WILDLIFE SERVICE (USFWS)

 

Migratory bird hunting, final frameworks for early season migratory bird hunting regulations: Final rule, published Aug. 30, 2010, effective Aug. 30, 2010
[TEXT]  
The U.S. Fish and Wildlife Service prescribes final early-season frameworks from which the states, Puerto Rico, and the Virgin Islands may select season dates, limits, and other options for the 2010-11 migratory bird hunting seasons. Early seasons are those that generally open prior to Oct. 1, and include seasons in Alaska, Hawaii, Puerto Rico, and the Virgin Islands. This final rule is to facilitate the selection of hunting seasons by the states and territories to further the annual establishment of the early-season migratory bird hunting regulations.

----------------

----------------

----------------

NATIONAL SECURITY:
DEFENSE (DoD)

NEWLY PUBLISHED REGULATIONS
Federal Acquisition Regulations, American Recovery and Reinvestment Act, Buy American Requirements for Construction Material: Final rule, published Aug. 30, 2010, effective Oct. 1, 2010
[TEXT]
The Civilian Agency Acquisition Council and the Defense Acquisition Regulations Council, Department of Defense, the General Services Administration and the National Aeronautics and Space Administration adopt as final, with changes, an interim rule amending the Federal Acquisition Regulation (FAR) to implement the American Recovery and Reinvestment Act with respect to the “Buy American–Recovery Act” provision, Section 1605 in Division A. The rule applies to solicitations issued and contracts awarded on or after the effective date of this rule. Contracting officers shall modify, on a bilateral basis, in accordance with FAR 1.108(d)(3), existing contracts to include the appropriate FAR clause for future work, if Recovery Act funds will be used. In the event that a contractor refuses to accept such a modification, the contractor will not be eligible for award of any work that uses Recovery Act funds.

Federal Acquisition Regulations, Definition of Cost or Pricing Data: Final rule, published Aug. 30, 2010, effective Oct. 1, 2010
[TEXT]
The Civilian Agency Acquisition Council and the Defense Acquisition Regulations Council, Department of Defense, the General Services Administration and the National Aeronautics and Space Administration amend the Federal Acquisition Regulation to clarify the distinction between “certified cost or pricing data” and “data other than certified cost or pricing data,” and to clarify requirements for submission of cost or pricing data.

Federal Acquisition Regulations, Federal Acquisition Circular 2005–45, Introduction: Summary presentation of rules, published Aug. 30, 2010
[TEXT]
The Defense Acquisition Regulations Council, Department of Defense, the General Services Administration and the National Aeronautics and Space Administration summarize the Federal Acquisition Regulation rules agreed to by the Civilian Agency Acquisition Council and the Defense Acquisition Regulations Council in Federal Acquisition Circular FAC 2005-45. A companion document, the Small Entity Compliance Guide, and FAC 2005-45 are available via the internet at http://www.regulations.gov.

Federal Acquisition Regulations, Federal Acquisition Circular 2005–45, Small Entity Compliance Guide: Small Entity Compliance Guide, published Aug. 30, 2010

[TEXT]
The Defense Acquisition Regulations Council, Department of Defense, the General Services Administration and the National Aeronautics and Space Administration issue this Small Entity Compliance Guide under joint authority. This Small Entity Compliance Guide has been prepared in accordance with Section 212 of the Small Business Regulatory Enforcement Fairness Act. It consists of a summary of rules appearing in Federal Acquisition Circular FAC 2005-45 which amend the Federal Acquisition Regulation. Interested parties may obtain further information regarding these rules by referring to FAC 2005-45. The Small Entity Compliance Guide and FAC 2005-45 are also available via the internet at http://www.regulations.gov.

Federal Acquisition Regulations, Inflation Adjustment of Acquisition-Related Thresholds: Final rule, published Aug. 30, 2010, effective Oct. 1, 2010
[TEXT]
The Civilian Agency Acquisition Council and the Defense Acquisition Regulations Council, Department of Defense, the General Services Administration and the National Aeronautics and Space Administration amend the Federal Acquisition Regulation (FAR) to implement Section 807 of the Ronald W. Reagan National Defense Authorization Act for Fiscal Year 2005. Section 807 requires an adjustment every 5 years of acquisition-related thresholds for inflation using the Consumer Price Index for all urban consumers, except for Davis-Bacon Act, Service Contract Act and trade agreements thresholds. The same methodology is used to adjust non-statutory FAR acquisition-related thresholds in 2010.

----------------

----------------

NAVY DEPARTMENT (NAVY)

Professional conduct of attorneys practicing under the cognizance and supervision of the Judge Advocate General: Interim final rule, published Aug. 30, 2010, effective Aug. 30, 2010, written comments by Oct. 29, 2010 

[TEXT]
The U.S. Department of the Navy amends its rules to update existing sections relating to the professional conduct of attorneys practicing under the cognizance and supervision of the Judge Advocate General (JAG) for clients with diminished capacity. The amendment comports with current policy reflected in JAG Instruction 5803.1 (Series), Professional Conduct of Attorneys Practicing under the Cognizance and Supervision of the Judge Advocate General. The new rule allows a covered attorney to take preventative action when the attorney reasonably believes that a client has diminished capacity and is at risk of substantial physical harm to him or herself unless immediate action is taken. Not having this immediate change negatively impacts an attorney’s ability to preserve life when a client expresses the intent to harm him or herself or an attorney receives information about a client’s suicidal intentions. 

PROPOSED REGULATIONS
Defense Federal Acquisition Regulation Supplements (DFARS), Warranty Tracking of Serialized Items: Proposed rule, published Aug. 30, 2010, written comments by Oct. 29, 2010
[TEXT]
The Defense Acquisition Regulations System, Department of Defense, proposes to amend the Defense Federal Acquisition Regulation Supplement (DFARS) to implement a Feb. 6, 2007 policy memorandum of the Undersecretary of Defense for Acquisition, Technology and Logistics that required definition of the requirements to track warranties for items subject to Item Unique Identification in the Item Unique Identification registry. This proposed rule stresses that the enforcement of warranties is essential to the effectiveness and efficiency of the agency’s material readiness.

----------------

----------------

----------------

HOMELAND SECURITY (DHS)

NEWLY PUBLISHED REGULATIONS
FEDERAL EMERGENCY MANAGEMENT AGENCY (FEMA)

Final flood elevation determinations: Final rule, published Aug. 30, 2010, effective dates complex

[TEXT]
The Federal Emergency Management Agency finalizes Base (1% annual-chance) Flood Elevations (BFEs) and modified BFEs for the communities listed in the linked document. The BFEs and modified BFEs are the basis for the floodplain management measures that each community is required either to adopt or to show evidence of being already in effect to qualify or remain qualified for participation in the National Flood Insurance Program.

Suspension of community eligibility, page 52861: Final rule, published Aug. 30, 2010, effective dates complex
[TEXT]
The Federal Emergency Management Agency identifies communities, where the sale of flood insurance has been authorized under the National Flood Insurance Program, scheduled for suspension on the effective dates listed in the linked document due to noncompliance with the floodplain management requirements of the program. If the agency receives documentation that the community has adopted the required floodplain management measures prior to the effective suspension date given in the linked document, the suspension will not occur and a notice of this will be provided by publication in the Federal Register on a later date.

Suspension of community eligibility, page 52865: Final rule, published Aug. 30, 2010, effective dates complex

[TEXT]
The Federal Emergency Management Agency identifies communities, where the sale of flood insurance has been authorized under the National Flood Insurance Program, that are scheduled for suspension on the effective dates listed in the linked document due to noncompliance with the floodplain management requirements of the program. If the agency receives documentation that the community has adopted the required floodplain management measures prior to the effective suspension date given in the linked document, the suspension will not occur and a notice of this will be provided by publication in the Federal Register on a later date.

----------------

----------------

----------------

TRANSPORTATION
TRANSPORTATION (DOT)

NEWLY PUBLISHED REGULATIONS
FEDERAL AVIATION ADMINISTRATION (FAA)

 

Final airworthiness design standards for acceptance under primary category rule, Orlando Helicopter Airways (OHA), Inc., Models Cessna 172I, 172K, 172L, and 172M: Issuance of final Airworthiness Design Standards, published Aug. 30, 2010, effective Sept. 29, 2010

[TEXT]  
The Federal Aviation Administration issues this Airworthiness Design Standard to OHA, Inc., for certification under primary category regulations of modified Cessna 172I, 172K, 172L, and 172M airplanes.

Re-registration and renewal of aircraft registration: Final rule, published Aug. 30, 2010, effective Oct. 1, 2010, Office of Management and Budget approval of information collection Aug. 16, 2010.
[TEXT]  
The Federal Aviation Administration announces the Office of Management and Budget's approval of the information collection requirement contained in the FAA's final rule, “Re-Registration and Renewal of Aircraft Registration,” published July 20, 2010.

PROPOSED REGULATIONS

FEDERAL AVIATION ADMINISTRATION (FAA)

 

Airworthiness directives, Bell Helicopter Textron Canada Limited Model 427 helicopters: Notice of proposed rulemaking, published Aug. 30, 2010, comments by Oct. 14, 2010
[TEXT]  
PURPOSE: This proposed airworthiness directive (AD) would require actions intended to correct the unsafe condition described in the summary, below.

SUMMARY: The Federal Aviation Administration proposes to adopt a new AD for Bell Helicopter Textron Canada Limited Model 427 helicopters. This proposed AD results from mandatory continuing airworthiness information (MCAI) originated by an aviation authority of another country to identify and correct an unsafe condition on an aviation product. The MCAI describes the unsafe condition as:

    Tail rotor driveshaft hanger bearing bracket part number (P/N) 427-044-223-101 has been found cracked due to fatigue. It has been determined that the fatigue cracking was initiated by a tooling mark left during manufacture.

    The existence of tooling marks on the bracket could lead to bracket failure, loss of tail rotor drive and, consequently, loss of control of the helicopter.

Airworthiness directives, Bell Helicopter Textron Canada Limited Models 206A, 206B, 206L, 206L–1, 206L–3, and 206L–4 helicopters: Notice of proposed rulemaking, published Aug. 30, 2010, comments by Oct. 14, 2010
[TEXT]  
PURPOSE: This proposed airworthiness directive (AD) would require actions intended to correct the unsafe condition described in the summary, below.

SUMMARY: The Federal Aviation Administration proposes to adopt a new AD for Bell Helicopter Textron Canada Limited Models 206A, 206B, 206L, 206L–1, 206L–3, and 206L–4 helicopters. This proposed AD results from mandatory continuing airworthiness information (MCAI) originated by an aviation authority of another country to identify and correct an unsafe condition on an aviation product. The MCAI describes the unsafe condition as:

    It has been determined that new tail rotor disc assembly Part Number (P/N) 101584-1 or -2, sold through Bell Helicopter Spares beginning March 2009, as an alternate to P/N 32721-1, does not conform to the approved configuration. Operating a helicopter with disk assembly P/N 101584-1 or -2 installed may result in loss of control of the helicopter.

Airworthiness directives, Boeing Co. Model 747–100, 747–100B, 747–100B SUD, 747–200B, 747–200C, 747–200F, 747-300, 747-400, 747-400D, 747-400F, 747SR, and 747SP series airplanes: Supplemental notice of proposed rulemaking, reopening of comment period, published Aug. 30, 2010, comments by Sept. 24, 2010
[TEXT]  
PURPOSE: The original notice of proposed rulemaking (NPRM) resulted from reports of scribe lines found at lap joints and butt joints, around external doublers and antennas, and at locations where external decals had been cut in certain Model 747-100, 747-100B, 747-100B SUD, 747-200B, 747-200C, 747-200F, 747-300, 747-400, 747-400D, 747-400F, 747SR, and 747SP series airplanes. This action revises the original NPRM by revising certain compliance times including reducing the compliance time for certain repetitive inspections. This supplemental NPRM also proposes to add inspections for certain airplanes. This proposed airworthiness directive (AD) requires actions intended to detect and correct scribe lines, which can develop into fatigue cracks in the skin and cause sudden decompression of the airplane.

SUMMARY: The Federal Aviation Administration revises an earlier proposed AD for certain Model 747-100, 747-100B, 747-100B SUD, 747-200B, 747-200C, 747-200F, 747-300, 747-400, 747-400D, 747-400F, 747SR, and 747SP series airplanes. The original NPRM would have required inspections for scribe lines in affected lap and butt splices, wing-to-body fairings locations, and external repair and cutout reinforcement areas; and related investigative and corrective actions if necessary. 
----------------

----------------

----------------

