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MICHAEL K. JEANES
Clerk of the Surerior Court
. By Kristy Kee, Deputy

’ Date 01/13/2010 Time 10:30:24
1 RAKE PETTI, P.C. Descristion Amount
2 2701 £. CAMELBACK ROAD CASEN CV2010-001344 -——-—
SurTE 160 CIVIL NEW CONPLAINT 301.00
3 ” TFHOENIX, A.(!élg;))NzA 625301861 —
ELEPHONE (607 4-91 Mmmr . 301.00 S R
FACSIMILE (602) 265-2628 3 1
4 Receipth 20283452 i
5 M.E. “Buddy” Rake, Jr. #003452 |
6 Attorneys for Plaintiffs
7 IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
8 IN AND FOR THE COUNTY OF MARICOPA
N A
9 ' GEORGE HEITZMAN and DEBORAH CV2010-00134 4
10 HEITZMAN, husband and wife, Case No.
Plaintiffs,
1 COMPLAINT
VS.
12
PETCO ANIMAL SUPPLIES

13 STORES, INC., a Delaware
“ corporation; W & K PETS, INC., and

14 Arizona corporation (doing business as
PET’S PARADISE); and DOES I-X,
15 inclusive,
16 - Defendants.
17
18 Plaintiffs, by and through undersigned counsel, for their complaint against the

19 || Defendants, each of theny, allege as follows:

20
JURISDICTIONAL ALLEGATIONS
21
- I Plaintiffs GEORGE HEITZMAN and DEBORAH HEITZMAN are residents of

23 || Maricopa County.

24 I 2. Defendant PETCO ANIMAL SUPPLIES STORES, INC. (“PETCO”), was and
25

26

is a corporation doing business in the State of Arizona.

27
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3. PETCO was at all times stated in this complaint engaged in the business selling
animals and animal related products in Arizona.

4. PETCO is subject to personal jurisdiction in Arizona.

5. Defendant W & K PETS, INC. was and is a corporation doing business in the
State of Arizona as PET’S PARADISE (“PET’S PARADISE).

6. PET’S PARADISE was at all times stated in this complaint engaged in the
business selling animals and animal related products in Arizona.

7. PET’S PARADISE is subject to personal jurisdiction in Arizona.

8. The true names and capacities of Defendants DOES 1-X, inclusive, are presently
unknown, and therefore Plaintiffs sue these Defendants by such fictitious names. Plaintiffs
will seek to amend this complaint to allege their true names and capacities when ascertained.
Plaintiffs are informed and believe, and thereon allege that each of the fictitiously named
Defendants is an agent, employee or affiliate of Defendants and is responsible for the
unlawful conduct herein alleged, and that said Defendants proximately caused the harm
alleged herein.

9. Jurisdiction and venue are appropriate in this Court.

10.  The amount in controversy exceeds the minimal Jjurisdictional limits of this

Court.

GENERAL/FACTUAL ALLEGATIONS

I1. On September 28, 2008 Plaintiff GEORGE HEITZMAN purchased a rat from a

PETCO store located at 1015 Baseline Road, in Gilbert, Arizona.
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12. Unbeknownst to Plaintiff, at the time of purchase the rat was carrying various
diseases that are dangerous to humans; one of the diseases was Rat Bite F ever, a rare disease that
can be fatal to humans.

I3.  On October 7, 2008 GEORGE HEITZMAN was handling the rat, as an ordinary
consumer would, when he was bitten by the rat on his fingertip. As a result of this bite,
GEORGE HEITZMAN contracted Rat Bite Fever and thereafter became violently ill and was
|| subsequently hospitalized.

COUNT I- STRICT PRODUCT LIABILITY
(MANUFACTURING DEFECT)
(All Defendants)

14.  Plaintiffs hereby incorporate by reference each allegation contained in all
preceding paragraphs of this Complaint, as if fully set forth herein.

15. Defendants sold the rat which Plaintiffs purchased.

16.  The rat was sold in a defective and unreasonably dangerous condition, because it
carried dangerous diseases which are transferrable to humans. The rat appeared normal and safe’,
but was instead defective and dangerous.

17. At the time of the bite, which caused injuries to GEORGE HEITZMAN, the rat
was substantially in the same condition as it was when it left the control of the Defendants.

18. At the time of the bite, that caused injuries to GEORGE HEITZMAN, he was

using the rat for a purpose that was intended by the Defendants.

19.  The rat when sold was in a dangerous condition inconsistent with and beyond the

expectations of the reasonable consumer.
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1 20.  The Plaintiffs were relying on the skill and judgment of the Defendants to ensure
2
that the rat would be suitable for the purposes for which they would be using the rat.
3 o .
4 L 21. It was economicaily, technologically and practicably feasible at the time the rat
5 {| was sold to ensure that the rat did not carry any dangerous diseases.
6 22.  As a direct and proximate result of the defective and unreasonably dangerous
7 condition of the rat, GEORGE HEITZMAN sustained life threatening, serious and permanent
8
injury.
g [f ULy
.8 9 COUNT II- STRICT PRODUCT LIABILITY
Oe.z (MARKETING DEFECT)
A e g 1 (Against PETCO)
- O
-2 2N
LE:} g 8 8 2 23.  Plaintiffs hereby incorporate by reference each allegation contained in all
o X0
P
HEZS2 preceding paragraphs of this complaint, as if fully set forth herein.
MO Qo gla
@
é g“ s + 24. At the time the rat in question left the possession of PETCO, it did not have
N
~N
16 F adequate wamings of the product’s dangers that were known by, or should have been known by
17 Defendants.
18
19 25.  Defendants failed to give adequate instructions to avoid the dangers posed by the
20 || infectious diseases that the rat carried when it was sold to Plaintiffs.
2] 26.  These failures rendered the product unreasonably dangerous as marketed.
22 27.  The marketing defect was a producing cause of the bite and damages to Plaintiffs.
23
COUNT III- BREACH OF WARRANTY OF MERCHANTABILITY
24 (Against PETCO)
25
28.  Plaintiffs hereby incorporate by reference each allegation contained in all
26
27 preceding paragraphs of this Complaint, as if fully set forth herein.
4
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29. At all times relevant to this Complaint, PETCO was a “merchant seller” in the

business of supplying “goods”. The rat in question was a “good™ sold for consumer usage.

30.  The rat in question was unmerchantable when it left PETCO’s possession, as it

was in a defective and unreasonably dangerous condition at the time of the sale.

31.  Due to the dangerous diseases the rat carried, it was unfit for the purposes for

which such products are sold.
32.  Due to the diseases the rat carried, it was not of fair and average quality.
33.  As adirect and proximate result of Defendants’ breach of warranty, the Plaintiffs

sustained injury and damages.

COUNT IV- NEGLIGENCE
(Against all Defendants)

34.  Plaintiffs hereby incorporate by reference each allegation contained in all

preceding paragraphs of this complaint, as if fully set forth herein.

35.  The Defendants acted negligently in selling and placing the diseased rat into the

stream of commerce.

36. The Defendants acted negligently in failing to provide adequate warnings and

instructions that would place Plaintiffs on notice of the diseases which the rat carried.
37.  The Defendants acted negligently in breeding and/or handling the rat in a manner

which caused the rat to carry such diseases.

38.  The Defendants acted negligently in failing to determine whether the rat carried

such diseases before placing it into the stream of commerce.
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39. The Defendants owed a duty to consumers, such as Plaintiffs, prohibiting

Defendants from placing into the stream of commerce products that are unreasonably dangerous,

and requiring Defendants to warn consumers of such dangers.

40. At the time of the incident that caused the injuries to GEORGE HEITZMAN, the

Plaintiffs were using the rat in a manner that was foreseeable and foreseen by the Defendants.
41.  Upon information and belief, the Defendants knew of prior and similar incidents
with its rats and/or other animals. These incidents include but are not limited to a ten-year-old
boy who contracted Rat Bite Fever from a rat purchased at a PETCO store. In order to make
more money, PETCO with knowing disregard and evil hand and mind chose not to take
adequate steps to ensure it was not placing diseased animals into the stream of commerce,

42.  As a direct and proximate result of the Defendants’ negligence and intentional
disregard for the well being of their customers, Plaintiff GEORGE HEITZMAN was seriously
and permanently injured and Plaintiffs incurred damages more fully set forth herein.

DAMAGES

43. As a direct and proximate result of the Defendants’ acts and omissions,
GEORGE HEITZMAN suffered serious and permanent bodily injuries, and as a direct result
of these injuries Plaintiffs were required to incur medical expenses and will be forced to incur
additional future medical expenses.

44.  As a further direct and proximate result the Defendants acts and omissions,

GEORGE HEITZMAN endured great pain, suffering, aggravation, inconvenience, mental and

emotional upset to his life and day-to-day activities, as well as loss of income, all of which

will continue well into the future.
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‘. 1. 45. As a further direct and proximate result the acts and omissions of the
2 Defendants, each of them, Plaintiff Deborah Heitzman has been denied the love, affection and
j consortium of her husband due to the injuries that he incurred. She has been denjed and will
5 || continue to be denied such love, affection and consortium as a result of the acts and omissions
6 || of Defendants. She has also incurred expenses paid by the marital community, and has
7 further been denied wages owned by the marital community.
: WHEREFORE, Plaintiffs pray for judgment against the Defendants, and each of them, |
g % 10 | as follows:
‘:"‘2 § % 11 a For general damages to reasonably compensate Plaintiffs for pain, suffering,
E EZ ;‘;:4 éi emotional distress, and other emotional damages;
E E "g% % 14 b. For specific damages to reasonably compensate Plaintiffs for medical expenses
é :;g =2 15 incurred and which will continue to be incurred in the future;
X 16 c For lost wages and out-of-pocket expenses incurred and which will continue to be
17 incurred in the future;
:: d. For loss of consortium;
20 € For punitive damages necessary to curb Defendants’ future conduct and ensure the
21 safety of Defendants’ customers; and
22 f. For such other relief as this Court deems just and proper.
Z DATED this \\_M~ day of January, 2010.
25 RAKE PETTIL, P,
26
27 “Rake, Ir.
Attomeys for Plaintiffs
7
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