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NEW YORK SUPREME COURT
BRONX COUNTY

MICHAEL MULGREW, as President of the UNITED

FEDERATION OF TEACHERS, Local 2, American

Federation of Teachers, AFL-CIO, CLASS SIZE

MATTERS, THE ALLIANCE FOR QUALITY :

EDUCATION, THE HISPANIC FEDERATION, THE : Index No.

NEW YORK STATE CONFERENCE OF NAACP,

GLORIA CRUZ, ROBIN JACKSON, YOLANDA

MORALES, MARVIN SHELTON, RICHARD WHITE,: VERIFIED PETITION
MONICA AYUSO, GLORIA TORRES, DEIDRE

ROSE, and MARGARET KOLB,

Petitioners,

- P
-against- - -
BOARD OF EDUCATION OF THE CITY SCHOOL - w1 f_,
DISTRICT OF THE CITY OF NEW YORK, and JOEL . :- o= =
I. KLEIN, as Chancellor of the City School District of :: 1 - gr:.
the City of New York, E 7
n

Respondents.

Petitioner United Federation of Teachers (the “UFT”), by its President Michael
Mulgrew, and Class Size Matters, The Alliance for Quality Education, The Hispanic Federation,
The New York State Conference of NAACP, Gloria Cruz, Robin Jackson, Yolanda Morales,
Marvin Shelton, Richard White, Monica Ayuso, Gloria Torres, Deidre Rose, and Margaret Kolb,
by their attorneys Stroock & Stroock & Lavan LLP, Meyer, Suozzi, English & Klein, P.C., Carol
L. Gerstl, Esq. and Adam S. Ross, Esq., hereby allege, as and for their Verified Petition, as

follows:

BACKGROUND

1. The New York Court of Appeals recognized in the landmark Campaign for Fiscal
Equity (“CFE”) litigation that New York City public school children were deprived of their

constitutional right to a sound basic education in major part because of excessive class sizes.
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Campaign for Fiscal Equity, Inc. v. State, 100 N.Y.2d 893, 911 (2003). Yet, as alleged herein,

the response by Respondent Board of Education of the City School District of the City of New
York (“BOE”) has been little more than lip service notwithstanding its acceptance of hundreds of

millions of dollars in State funds provided for the purpose of class size reduction.

2. In April 2007, the New York State Legislature, in recognition of the failings
revealed by the CFE litigation, enacted spending legislation designed to provide certain school
districts, prominently among them the New York City school district, with millions of dollars of
State funding conditioned upon a school district’s adoption of a spending policy, a “Contract for
Excellence,” that committed the school district to spending these tax dollars on certain specific
improvements to education identified by the Legislature, among them the reduction of class size.
See Chapter 57 of the Laws of 2007, S. 2107C; Education Law §211-d. Pursuant to that
legislation, the BOE adopted and the State Education Department (“SED’") approved Contracts
for Excellence (“Contract”) in each of the past two school years (2007-2008 and 2008-2009).
The BOE recently released its proposed Contract for the 2009-2010 school year. See
Department of Education 2009-10 Contract for Excellence Proposed Plan [Overview], annexed
hereto as Exhibit 1; see also complete 2009-10 NYC Contract for Excellence - Submitted Plan,
posted November 16, 2009, available at http://schools.nyc.gov/AboutUs/funding/c4e/2009-

10+Proposed+Citywide+Plan.htm.

3. As part of the prior two plans and the proposed plan for next school year, the
BOE adopted policies and made public representations that, in accord with State law, certain
Contract dollars (some $760 million of approximately $1.5 billion) would be spent on the

reduction of class size in City schools. See explanation of commitments infra at {33-36.
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4, As alleged below, the BOE has failed time and time again to adhere to its own
Contracts and related policies or to even adopt internal controls that might ensure adherence.
Instead, over the last two years, class sizes have increased to levels higher than before the
inception of the Contract for Excellence program. When pressed regarding such failures, the
BOE has sought to evade its statutory responsibilities, either denying that certain elements of
their Five-Year Plan exist or seeking to excuse non-compliance by saying that, although the
funds were intended for the reduction of class size, principals in individual schools chose to use
the money - State money specifically provided for and committed to a designated purpose —in

other ways.

5. Upon information and belief, these “other uses™ to which funds have been
diverted are often to counteract budget cuts perpetrated by the City, with the BOE allocating
Contract for Excellence funds in roughly the amount of the budget cuts. Such conduct evidences
the BOE’s complete disregard for its obligation to comply with the Contracts and related
policies, and reveals that City students, parents, community leaders and educators have been
“duped” by a BOE administration that maintains it will spend tax dollars on specific programs
and then refuses to require that its own principals carry through those obligations. This conduct
violates the State Education Law, State-approved Contracts for Excellence and the BOE’s own

publicly adopted policies and is patently arbitrary and capricious.

PARTIES
6. Petitioner Michael Mulgrew is a resident of the State and City of New York, and
is the President of the UFT, Local No. 2 American Federation of Teachers, AFL-CIO. The UFT

is an unincorporated association with its principal place of business in the City and County of
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New York and is the recognized bargaining agent for all nonsupervisory pedagogical personnel

and classroom paraprofessionals employed by the BOE.

7. Petitioner Class Size Matters is non-profit, non-partisan clearinghouse for
information on class size and the proven benefits of smaller classes. The organization is based in

the State and City of New York and has members in all five boroughs of New York City.

8. Petitioner The Alliance for Quality Education (AQE) is a not-for-profit coalition
of more than 230 organizations comprising parents, chiidren’s advocates, teachers, clergy, labor
unions, business representatives and others who believe that every child in New York State
deserves a quality education. Since its formation in 2000, AQE has supported priority spending
on class size reduction, both Statewide and in New York City. The organization has a presence

in the State and City of New York.

9. Petitioner The Hispanic Federation is a service-oriented membership organization
that works with over 90 Latino health and human services agencies to promote the social,

political and economic well-being of the Latino community, including in the area of education.

10.  Petitioner The New York State Conference of NAACP is a nonprofit membership,
civil rights organization, with fifty-six branches across the State. Its mission is to ensure

educational, social and economic equality of minority groups and citizens.

11. Petitioner Gloria Cruz is a resident of the State and City of New York, and is the
parent of children attending public school in the City School District. Ms. Cruz has a son
attending Bread and Roses High School in Manhattan and a granddaughter for whom she is

responsible attending P.S. 30 in Community School District 7. Ms. Cruz is also the Bronx
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Borough President’s appointee to the Community School District 7 Community Education

Council.

12, Petitioner Robin Jackson is a resident of the State and City of New York, and is a
parent of children attending public school in the City School District. Ms. Jackson’s sons are
enrolled in the fourth grade at P.S. 110 in Community School District 9. Ms. Jackson is also a
member of the P.S. 110 School Leadership Team and Co-President of the school Parents’
Association. As alleged below, P.S. 110 is one of the many City schools that have been

allocated Contract for Excellence monies earmarked for class size reduction.

13.  Petitioner Yolanda Morales is a resident of the State and City of New York, and is
the parent of a child attending public school in the City School District. Ms. Morales has a
daughter enrolled in the first grade at P.S. 1 in Community School District 7 in the Bronx. As
alleged below, P.S. 1 is one of the many City schools that have been allocated Contract for

Excellence monies earmarked for class size reduction.

14.  Petitioner Marvin Shelton is a resident of the State and City of New York, and is
the parent of children attending public school in the City School District. Mr. Shelton has one
son enrolled at Nest Plus M for Math school in Community School District 1 and another
enrolled in P.S. 24 in Community School District 10. Mr. Shelton is also the president of the

Community School District 10 Community Education Council in the Bronx.

15.  Petitioner Richard White is a resident of the State and City of New York, and is
the parent of a child attending public school in the City School District. Mr. White’s daughter is
enrolled in the second grade at P.S. 149 in Harlem. He is also a member of the P.5. 149 School

Leadership Team.
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16.  Petitioner Monica Ayuso is a resident of the State and City of New York, andisa
parent of a child attending public school in the City School District. Ms. Ayuso’s daughter
attends the High School for Arts and Business (Q550) in Community School District 24. Ms.

Ayuso is a Queens representative on the Citywide Council for High Schools.

17.  Petitioner Gloria Torres is a resident of the State and City of New York, and is the
parent of a child attending public school in the City School District. Ms. Torres has a daughter
enrolled in the ninth grade at Academy of Environmental Science High School in Community

School District 4. Ms. Torres is also the Vice President of the school Parents’ Association.

18.  Petitioner Deidre Rose is a resident of the State and City of New York, and is the
parent of a child attending public school in the City School District. Ms. Rose has a daughter
enrolled in Manhattan Center for Science and Mathematics High School in Community School
District 4 in Manhattan. Ms. Rose is also the president of her school’s Parents’ Association. As
alleged below, Manhattan Center for Science and Mathematics is one of the 75 schools identified

by the State Education Department as requiring additional efforts for the reduction of class size.

19.  Petitioner Margaret Kolb is a resident of the State and City of New York, and is
the parent of children attending public school in the City School District. Ms. Kolb has one
chilled enrolled in the third grade at P.S. 229 in Community School District 24 in Queens, where
Ms. Kolb is 2 member of the School Leadership Team. She has another child enrolled in seventh
grade at Baccalaureate School for Global Education in Community School District 30 also in
Queens. Ms. Kolb is also the head of the President’s Council for Community School District 24

and a delegate to the Chancellor’s Parent Advisory Council.

20. Respondent BOE is located at 52 Chambers Street, New York, New York, and is

a school board organized under and existing pursuant to the Education Law of the State of New

6
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York and, for all purposes, serves as the government or public employer of all persons appointed
or assigned by it. The BOE can be found and has facilities, including schools, in every Borough

of the City of New York, including Bronx County."

21.  Respondent Joel L. Klein is the Chancellor of the New York City Schools and as
such, under New York Education Law, functions as chief executive officer for the City School
District of the City of New York. The Chancellor serves at the pleasure of and is selected by the

Mayor of the City of New York.

JURISDICTION AND VENUE

22.  This is a proceeding brought pursuant to CPLR 7803(1) of the New York Civil
Practice Law and Rules (“CPLR”) to compel Respondents to comply with their obligations

pursuant to the State-approved Contracts for Excellence as well as their own policies.

23.  This proceeding is further brought pursuant to CPLR 7803(3) to review
Respondents’ failure to comply with their obligations pursuant to the State-approved Contracts

for Excellence as well as their own policies.

24.  This proceeding is also brought pursuant to CPLR §3001 and CPLR §301 for a
declaration that Respondents have violated Education Law §211-d and their obligations pursuant

to the State-approved Contracts and their own policies.

"In conjunction with amendments to the State Education Law enacted in 2002, many of the powers previously held
by the BOE devolved to the Chancellor, with the administrative operations assigned to a body denominated by the
Mayor as the New York City Department of Education (“DOE”). Nonetheless, the BOE retained the power to ratify
collective bargaining agreements and is the statutory employer of personnel for the City School District. The BOE,
the Department of Education and the Chancellor are herein referred to collectively as the “BOE” or “Respondents.”
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25, Venue is proper in Bronx County since, infer alia, relevant determinations
complained of were made there, Respondents have refused to perform a duty imposed by law

there, and other material events took place there.

ALLEGATIONS

The BOE’s Obligations Under The Contracts For
Excellence And The Five-Year Class Size Reduction Plan

26. Beginning with the 2007-2008 school year, the BOE, as well as other districts
throughout the State, was required to submit a Contract for Excellence in connection with the
receipt of increased total Foundation Aid from the State.> Education Law §211-d. Such
contracts are proposed spending plans for conditional State aid directed at funding new programs

and improvements through six specific allowable programs:

(i) class size reduction, (ii) programs that increase student time on
task, including but not limited to, academic after-school programs,
(iii) teacher and principal quality initiatives; (iv) middle school and
high school re-structuring, (v) expansion or replication of effective
model programs for students with limited English proficiency, and
(vi) full-day kindergarten or prekindergarten.

Education Law §211-d(c)(3)(a).?

27.  The BOE is the only Contract district in the State that is required to include class
size reduction in its Contract and prepare a five-year class size reduction plan for each of the
three school grade categories (K-3, 4-8, and high school). See Education Law §211-d(b)(i1).
The BOE may not simply choose to allocate all of its Contract funds to other statutory

categories.

®  Foundation Aid funding is used for increases in general operating costs and ongoing programs, with the major

part of the funding also subject to the provisions of the Contract for Excellence legislation.

Initially, there were only five approved categories. The sixth was added by amendment in 2008, See Chapter 57
of the Laws of 2008, 8. 6807-C; Education Law §211-d(3}(a).
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28.  Right from the start of the Contract for Excellence program, the BOE attempted to
evade the reach of the State’s requirements, particularly as it related to class size. The BOE’s
submission of its first proposed Contract in 2007 failed to provide an adequate commitment to
class size reduction. Upon information and belief, SED withheld approval unti] the BOE agreed
to adopt specific annual class size targets against which progress could be measured and to

dedicate a larger portion of the Contract funds to class size reduction.

29.  The law further requires that after initial State-approval of a five-year plan, the
BOE must submit an updated status report on the implementation of such plan, most recently by

November 16, 2009. Education Law §211-d(2)(b)(iii)(E).

30.  Upon information and belief, Respondents have failed to submit the updated
status report by the required deadline. The most recent update to the BOE’s required five-year
plan was provided in November 2008. See BOE Updated Five-Year Class Size Reduction Plan
(the “Five-Yecar Plan™), a copy of which (without charts) is annexed hereto as Exhibit 2. The

related charts are available at http://schools.nyc.gov/AboutUs/funding/c4e/classsize.htm.

31,  While, pursnant to its existing Five-Year Plan, the BOE has made certain
commitments and adopted certain policies requiring the spending of State funds on specific class
size reduction programs within delineated criteria, the BOE has failed and continues to fail to

comply with those commitments and policies.

32.  Both the SED and BOE have recognized that compliance with the Contracts is
mandatory and that Contract money must be spent on that purpose for which it has been

earmarked within the Contract for Excellence program.
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33.  The Five-Year Class Size Reduction Plan, created by the BOE and initially
approved by the SED in 2007 and then again in updated form in 2008, explicitly provides the

following (Ex. 2):

a. “{BOE] is committed to ensuring that at least 25% of any future Contract
for Excellence Funding [is used] towards class size reduction efforts.” (p.
4) (emphasis added);

b. “In the 2007-2008 school year, $133M of additional funds (including
fringe costs) will be in the budgets of under-funded schools. All of this
money must be spent consistent with the Contracts for Excellence.” {p. 5)
(emphasis added});

c. “$55M of [$230M in Children First Supplemental funds] is explicitly
subject to the Contracts for Excellence — with $41M specifically
earmarked for class size reduction efforts.” (p. 5-6) (emphasis added);

d. “Despite [a challenging budget year], the [BOE] continues to prioritize
spending on class size reduction efforts in the Contract for Excellence.”
(p- 6);

e. “The [BOE] also maintained the Early Grade Class Size program,

allocating $179M to schools serving grades K-3 in order to maintain class
sizes below 20 students per class.” (p. 6);

f. “First, decisions regarding the co-location of a new school or program n
an existing building will explicitly take into account the decisions and
plans principals have made regarding reduced class size. It is important to
be clear that the [BOE] will nof place a new school or program ina
building at the expense of those schools and programs already operating
within the building and that these decisions will be made in consultation
with the school principal.” (p. 10) (emphasis in original);

g. “The [BOE] Five Year Class Size Reduction Plan assumes that individual
school average class sizes from the previous year will be maintained and
improved upon across the system.” (p. 13); and

b. “In addition, the 2008-2009 schoo! budget allocations include a distinct
category for Contract for Excelience funding that will allow reporting on
the titles hired for class size reduction using Contract for Excellence
funds. The [BOE] intends to provide a mid-year report no later than
January 31, 2009 on the Contract for Excellence class size allocation,
listing in aggregate and by school the titles hired, linked to a mid-year
class-size and pupil-teacher ratio report.” (p. 13).

10



e R S

LED Jan 05€®010 Bronx Geunty Clerk = hd - - -

34.  Similarly, the State-approved 2008-09 Contract provided for $152.7 million in
continued funding (based upon its 2007-08 allocation) and an additional $149.5 million in new
funding (a total of some $302.2 million) to be spent on class size reduction. See State Education
Department press release, dated January 27, 2009, annexed hereto as Exhibit 3; 2009-10 C4E
Maintenance of Effort (MOE) Table, a copy of which is annexed hereto as Exhibit 4 ; Contract
for Excellence (C4E); supporting the link: Funding and Achievement, an excerpt of which is

annexed hereto as Exhibit 5.

35. The BOE’s proposed 2009-10 Contract makes the same commitment (under the
current Five-Year Plan) with regard to $153 million in contract funds.* See Ex. 1 (2009-10

Contract Overview). See alsg, Ex. 4 (MOE Table).

36. In all, over the three BOE Contracts for Excellence, the BOE has and will receive
approximately $1.5 billion dollars in new and continued Contract funds, some $760 million of

which was designated for class size reductions.

37. Indeed, at 2 March 13, 2009 Public Hearing on Mayoral Contro] of the City
School District (in connection with the renewal of the New York City School Governance Law),
held by the New York State Assembly, Christopher Cerf, then Deputy Chancellor of BOE, was
explicitly asked whether he believed that the State-mandated class size reductions that BOE had
committed to in the Contracts were voluntary. Specifically, he was asked, “{dJo you mean that

[BOE] should not be held responsible for the hundreds of million in Contract for Excellence

4 A< can be seen from the Maintenance of Effort amounts, there were no additional funds over the prior year's

amount allocated for 2009-10. Therefore, the BOE’s proposed 2009-10 contract addresses the $149.5 million in
continued funds and an additional $3.5 million in funds shifted from other Contract categories to class size
reduction. However, pursuant to the maintenance of effort requirement, the 2009-10 funds also include $152.7
million in continued funding based on the 2007-08 amounts, for a total of approximately £305.7 million designated
for class size reduction for the current schoot year.

11
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funds that the department promised would be used to reduce class size, but was not?” See
excerpt of March 13, 2009 New York State Assembly Public Hearing On Governance of the
New York City School District, annexed hereto as Exhibit 6 (“March Tr.”), at 137-138. Deputy
Chancellor Cerf responded, “I don’t believe that...[w]e believe we have an obligation to follow

the directions of the law.” 1d., at 138.

38.  The BOE’s acknowledgement of its obligations under the Contract for Excellence
is confirmed by the SED’s assessment of the law and the Contracts themselves. In its
publication, “C4E?, Connecting Money to Performance,” summarizing how the Contract for
Excellence program connects State aid to performance, the SED instructed that “[a]dditional
funding must be used in accordance with allowable programs.” Seg “C4E?, Connecting Money

to Performance,” dated April 9, 2008, annexed hereto as Exhibit 7 (“C4E2”), at 0.

39.  The C4E”publication specifically addresses class size reduction as one of the
“allowable programs,” identifying the creation of more classrooms and the assignment of more
teachers in a classroom as permitted methods of reducing class size. This same discussion also
emphasized the law’s additional requirements as to class size reductions in New York City in
particular, by providing that (i) the Commissioner appoint a panel to recommend appropriate
standards for New York City, and (ii) that the BOE is required to develop a plan and “make
continuous progress to reduce class size.” Id. at 18 (emphasis added). Upon information and
belief, a recommendation panel was never appointed as the BOE and the SED came to agreement

on appropriate standards for class size reduction, which the BOE has failed to meet.

40.  Indeed, SED regulations explicitly require that the BOE provide for “continuous
class size reduction for low performing and overcrowded schools beginning in the 2007-2008

schoo! year and thereafter.” See 8 N.Y.C.R.R. 100.13(b)(1) (emphasis added).

12
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41.  Morcover, to the extent that changed circumstances might warrant mod:fication of
an approved Contract, SED regulations provide that an approved Contract may not be amended
unless the amended Contract is approved by SED upon a showing of good cause by the district.
See 8 N.Y.C.R.R. §100.13(b)(4). Thus, if the BOE had sought relief from any of the Contract
provisions it had adopted, it would have had to seek an amendment and shown good cause

therefore. Upon information and belief, no such modifications have been sought or granted.

42.  Indeed, it is evident that Respondents have consciously sought to avoid their
obligations and use Contract money as they see fit. For example, the BOE lobbied to have
certain Contract for Excellence spending restrictions lifted so that Chancellor Klein could more
freely determine where cuts should be made and where spending should be directed. See
Jennifer Medina, et al., “City Says State Rules Would Hurt Good Schools,” THE NEW YORK
TIMES, May 22, 2008; Yoav Gonen, “School Yard Beating — Pols Nix Klein Bid to Shift $63M
Aid.” THE NEW YORK POsT, May 23, 2008; Elizabeth Green, “City Schools Crimped by Budget
Restrictions,” THE NEW YORK SUN, September 29, 2008; Carrie Melago, “New Schools Get
Taught City Math — Subtract 6%, THE DAILY NEWS, June 8, 2008, collectively annexed hereto
as Exhibit 8. The SED and the State Legislature rejected these overtures. In response, Merryl H.
Tisch, then a member of the State Board of Regents and now its Chancellor was quoted as
responding that the BOE’s request was “bogus,” saying, “1 understand that [Chancellor Klein]

wants to decide where to spend the money, but nobody appointed him czar.” Ex. 8 (Medina).

43.  Despite the BOE’s clearly stated plans and policies, the BOE has continued to
feign commitment to its obligations while, upon information and belief, at the same time not
even significantly attempting to comply with them. The most glaring proof of this failure 1s the

results themselves.

13
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44,  Tn September 2008, the SED released a Monitoring Report in which it analyzed
whether the various Contracts for Excellence districts complied with their approved Contracts for
the prior school year. See SED Monitoring Report Press Release, dated September 15, 2008
(summarizing report) and Monitoring Report, annexed hereto as Exhibit 9. Though it found
most districts to have complied, SED dedicated a separate section of the Monitoring Report to

the BOE’s failure to achieve its 2007-2008 Contract targets for class size reduction.

45.  More recently, on October 31, 2009, the BOE, in a PowerPoint presentation it
released, admitting that, despite hundreds of millions of dollars in funding, class sizes in City
schools have increased instead of decreased. See 2009-10 Preliminary Class Size Report,
10/31/09 Unaudited Register Data, dated November 2009, annexed hereto as Exhibit 10.
Specifically, two-thirds of City schools saw class size increases ranging from a few tenth of a

percent to more than 5%. Id. at 2.

46.  While the BOE, without any supporting data, attempts to point to a small group of
schools where, despite clear increases in class size, the averages had not quite exceeded the Five-
Year Plan targets, those schools still violated the directive repeated in SED policy and
regulations that “continuous” progress be made towards decreasing class size. See 8 N.Y.C.R.R.

100.13(b){1); see also supra, 440.

47.  The BOE’s own presentation shows that, Kindergarten classes in the current fiscal
year are the largest they have been since at least 2004 — i.e., before the adoption of the Contract
for Excellence legislation. The same is true of grades 1-3. Fourth and fifth grade classes will be
the largest since at least 2005, with increases in grades 6-8 occurring over the last two years as
well. Going beyond the BOE’s presentation, data compiled by Petitioner Class Size Matters

reveals that the last two years have seen class sizes increase by an amount unprecedented in at

14
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least the last eleven years. See accompanying Affidavit of Leonie Haimson, sworn to on

December 28, 2009 (“Haimson Aff.”), at 6.

48. The average class sizes in each of the three categories (K-3, 4-8 and H.S.) have
been and are currently measurably higher than the 2009-10 target class sizes committed to in the

BOE’s Five-Year Plan.

49, While the BOE has, at least recently, claimed these increases in class size result
from economic factors, the law forbids the use of earmarked Contract funds to supplant City
funding. See Education Law §211-d(6). As relevant here, supplanting, in violation of Education
Law § 211-d(6), occurs where the earmarked funds are used to replace funds cut by the City
from the BOE’s budget rather than on the additional programs they were designated for. This
attempt to mask non-compliance with its obligations (by invoking difficult economic times) is an
excuse that ignores the BOE’s obligation to set priorities and policies for the district that are
consistent with its commitments pursuant to the Contracts for Excellence and their related

policies.

50.  Upon information and belief, since the inception of the Contract for Excellence
program, district-wide there has been a widening gap between the intended class sizes set in the

BOE’s Five-Year Plan and its actual results. See Haimson Aff., at §6.

51.  The largest gap occurs in the early grades (K-3) despite, as explained below,
specific programs and additional earmarked monies allegedly being employed towards reducing

those class sizes in particular. See Haimson AfY, at §6. See also infra at 185-94,

52.  Further, upon information and belief, the percentage of students in each grade that

are in classes of 25 or more students has risen and is substantially higher in each grade in 2009

15
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than in 2007. Haimson Aff., at {11. For example, a third of all second graders in New York
City are in classes of 25 or more, despite the dictates of the BOE’s Five-Year Plan providing for

classes sizes of 20.3 or fewer in grades K-3 by the 2009-10 school year. Id.

53.  In fourth grade, more than half of all students are in classes of 25 or more despite

the Five-Year Plan providing for classes of 23.8 or fewer in grades 4-8. Haimson Aff., at J11.

54, By cighth grade some 85% of all students are in classes of 25 or more. Haimson
Aff, at §11. Despite the BOE’s allocation of millions of State dollars earmarked for the
reduction of class size, nearly all 8th grade students in New York City are in classes substantially

larger that what the money was required to be spent on.

55, In high school, the picture is more extreme with approximately 22-25% of
students in various subjects being in classes of 34 or more in 2009, despite a Five-Year target for

this year of 25.2. Haimson Aff,, at §12.

56.  Even the group of 75 high priority schools specifically identified by the SED as
schools in which t.he BOE was required to focus particular class size reduction efforts, failed to
make their targets. See Ex. 2 (Five-Year Plan) (explaining that in 2007 SED priorities 75 low
performing schools with large class sizes). See also, BOE Chart 6: Class Size Reduction Targets
for 75 Low Performing Schools With Largest Class Size, available at

http://schools.nyc.gov/AboutUs/funding/c4e/classsize.htm.

57.  Inits Five-Year Plan, the BOE said it was “committed to particularly aggressive
class size reduction efforts over 5 years in these 75 schools.” Yet, the trend has been to the

contrary, with the majority of schools exceeding their annual class size reduction targets.
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