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COMPLAINT

Nature of the Action

Plaintiff David Gossman, M.D., is a physician who, until his unlawful and retaliatory
termination in September 2009, performed cardiac catheterizations and other cardiac
interventional procedures at the Defendants Lahey Clinic Medical Center, Inc. and Lahey Clinic
Hospital, Inc. As set forth in greater detail below, over the course of the summer 2009, Dr.
Gossman vocally resisted (and encouraged his colleagues to resist) pressure from his employers
and its/their agents to significantly increase their utilization of cardiac stents produced by
Medtronic, Inc. so that Lahey Clinic could participate in clinical trials for CoreValve®, a new
heart valve produced by Medtronic, Inc. Dr. Gossman also expressed grave concern about the

direct financial relationships between certain physicians at Lahey Clinic and Medtronic, Inc., and

2401
15.6
20.00
30.0



about the conflict and/or potential conflict that such relationships may pose to the credibility
and integrity of the hospital, the research it conducts and, potentially, patient care.

On August 27, 2009, Dr. Gossman again voiced these concerns to peers and colleagues
in a lecture related to these issues. Days later, on September 8, 2009, Dr. Gossman was
summarily terminated, his privileges immediately revoked, and he was immediately physically
escorted from the Lahey Clinic by a security officer in full view of his colleagues.

The termination of Dr. Gossman’s employment violates the Massachusetts Healthcare
Whistleblower Act, G.L. c. 149, § 187, constitutes a termination in violation of public policy; isin
breach of the Bylaws of the Medical Staff of Lahey Clinic Hospital, Inc., the Conflict of Interest
Policy of Lahey Clinic, the Compliance Policy of Lahey Clinic, and/or is in breach of the covenant
of good faith and fair dealing arising out of these employment contracts; and constitutes
tortious interference, defamation, and intentional infliction of emotional distress. Accordingly,
Dr. Gossman respectfully requests this Court award him damages and all other relief available
against Lahey Clinic Medical Center, Lahey Clinic Hospital, the Medical Staff of Lahey Clinic
Hospital, Inc., the Lahey Clinic Foundation, Inc., Richard Nesto, M.D., and Thomas Piemonte,
M.D., for its and their roles and actions in terminating him.

PARTIES, JURISDICTION AND VENUE
1. Plaintiff David Gossman, M.D. (hereinafter "Dr. Gossman") is a Massachusetts resident
living in the city of Westford, Massachusetts.
2. The defendant Lahey Clinic Medical Center ("Lahey Clinic") is a Massachusetts corporation
with a principal place of business at 41 Mall Road, Burlington, Massachusetts. Upon
information and belief, Lahey Clinic is a hospital and medical research center that offers

patients access to clinical trials of new therapies for diseases such as cancer, diabetes, and



heart disease. Research programs at Lahey Clinic encompass more than 200 clinical trial
protocols and participation in numerous national and international studies.

The defendant Lahey Clinic Hospital, Inc. is a Massachusetts corporation with a principal
place of business at 45 Mall Road, Burlington, Massachusetts. Upon information and belief,
the Lahey Clinic Hospital, inc. provides comprehensive patient care services primarily
through a closed medical staff and engages in significant educational and research activities.
The defendant Medical Staff of Lahey Clinic Hospital, Inc. is a formal organization of all
licensed Doctors of Medi;ine, Doctors of Osteopathy, dentists and scientific persons with a
doctorate or equivalent academic status who are privileged by appointment to attend to
patients’ needs at the Lahey Clinic Hospital, Inc.

The defendant Lahey Clinic Foundation, Inc. is a Massachusetts non-profit corporation with
a principal place of business at 41 Mall Road, Burlington, Massachusetts. Upon information
and belief, the Lahey Clinic Foundation, Inc. is a corporation organized and operated for
charitable, scientific and educational purposes, including but not limited to the theory and
practice of medicine and surgery. (Collectively, the institutional defendants will be referred
to hereinafter as “Lahey Clinic.”)

The defendant Richard Nesto, M.D. ("Dr. Nesto") is an adult resident of the Commonwealth
of Massachusetts. Dr. Nesto was at all times relevant hereto the Chairman of the
Department of Cardiology and the Chairman of the Department of Medicine at Lahey Clinic.
The defendant Thomas Piemonte, M.D. ("Dr. Piemonte") is an adult resident of the
Commonwealth of Massachusetts. Dr. Piemonte was at all times relevant hereto the
Director of Interventional Cardiology and the Cardiac Catheterization Lab at Lahey Clinic.

Dr. Piemonte was also, at relevant times hereto, a sitting member of the Inventory



Committee for the Lahey Cardiac Catheterization Lab, the Committee that chooses products
and approves large contracts for stents and other items utilized by cardiologists in the
Catheterization lab.

This court has subject matter jurisdiction pursuant to statute and common law and personal
jurisdiction based on Defendants’ residence, the Defendants’ usual places of business,
and/or the Defendants’ conduct in the Commonwealth.

FACTS COMMON TO ALL COUNTS

Dr. Gossman

10.

11.

12.

Dr. Gossman is an interventional cardiologist. He graduated from Michigan State University
College of Medicine in 1981.

After graduation, Dr. Gossman received post-doctoral training at the St. Joseph Mercy
Hospital, a University of Michigan affiliated program, where he served as a medical intern in
1981-82 and as a resident from 1982-84. From 1984-87, he served as a Fellow in
Cardiovascular Disease at the Cleveland Clinic Foundation and, in 1986-87, he served as the
Chief Cardiology Fellow there.

In 1987, Dr. Gossman joined the Cardiology Section of the Department of Internal Medicine
at the Lahey Clinic.

Dr. Gossman became the Assistant Director of the Cardiac Catheterization Laboratory at the
Lahey Clinic and the Assistant Director of Interventional Cardiology at the Lahey Clinic in
1991. He became the Director of the Internal Cardiology database at the Lahey Clinic in
2000. In 2004, he became Qversight Director of the Lowell General Hospital Primary
Angioplasty Program and the Saints Memorial Hospital Primary Angioplasty Program, both

of which are affiliated with the Lahey Clinic.



Bylaws of the Medical Staff of Lahey Clinic Hospital, Inc.

13. By virtue of his employ at the Lahey Clinic, Dr. Gossman became a Member of the Medical
Staff of the Lahey Clinic.

14. In or about October 1995, Dr. Gossman received a copy of the Bylaws of the Medical Staff
of the Lahey Clinic Hospital, Inc. (the “Bylaws”). Section 7.1.1 of the Bylaws provides a
Corrective Action procedure to address activities or a pattern of professional conduct of a
physician that is believed to be, among other things:

(a) Detrimental to patient care and safety or inconsistent with the efficient delivery of
patient care, including whenever a Medical Staff member’s license is limited or
restricted, or he/she has been placed on probation, or whenever a Medical Staff
member has pled guilty or been convicted of a crime or offense; or

(b) Repeatedly disruptive to Lahey Clinic Hospital, Inc. operation, other members of
the Medical Staff or Lahey Clinic Hospital Inc. personnel; or

(c) Reasonably probable of being in violation of these Bylaws, Medical Staff rules and
regulations or other Lahey Clinic Hospital, Inc. policies; or

(d) Indicative of signs of physical or mental impairment and of the ability to perform
his/her job functions.

A corrective action request against such Medical Staff member may be initiated by any
member of the Medical Staff or any employee of Lahey Clinic Hospital, Inc. However, prior
to initiating a corrective action request, the parties involved shall have first made every
effort to resolve the matter within the structure of the affected Medical Staff member’s
section, department, division and geographic site, as applicable.

Dr. Gossman reasonably relied on these terms in continuing employment at Lahey Clinic.

15. Section 7.1.3 of the Bylaws also provides that:

Ali requests for corrective action shall be in writing, shall be directed to the Chair of the
Professional Affairs Committee and shall be supported by reference to the specific
activities or conduct which constitute the grounds for the request. The Chair of the
Professional Affairs Committee together with the President of the Medical Staff shall
first consider the merits of the request and, thereafter, commence an investigation
pursuant to Section 7.1.4 of these Bylaws, if warranted. The Chair of the Professional
Affairs Committee shall notify the Medical Staff Member against whom the request was



made of the nature of the request, whether or not an investigation is to follow and, if
applicable, that his/her appointment, and clinical privileges are suspended or restricted
in accordance with Section 7.2.1 of these Bylaws.

Dr. Gossman reasonably relied on these terms in continuing employment at Lahey Clinic.
16. Section 7.1.5 of the Bylaws provides that, as soon as practicable after the conclusion of the
investigative process, the Professional Affairs Committee shall decide upon a proposed
action. Dr. Gossman reasonably relied on these terms in continuing employment at Lahey
Clinic.
17. Section 7.1.6 of the Bylaws provides that when a decision with regard to proposed action
has been made:
The Chair of the M[edical] E[xecutive] Clommittee] shall notify the Medical staff
member against whom action is proposed. The notice shall be in writing, by certified
mail, return receipt requested or hand delivered. It shall contain the reasons for the
proposed action, notice the right to request a hearing on the proposed action within
thirty (30) days of receipt of said notice and of the right to meet with the Hospital’s in-
house counsel for an explanation of the hearing and appellate rights set forth in Article
VIl of these Bylaws. A copy of the hearing rights contained in Article Viil shall be
included with the notice.
Dr. Gossman reasonably relied on these terms in continuing employment at Lahey Clinic.

18. The Bylaws provide Summary Corrective Action in limited circumstances. Section 7.2.2

provides that:

The M[edical] E[xecutive] C[ommittee] shall have the right to summarily impose
corrective action on a Medical Staff member whenever a Medical Staff member willfully
disregards or grossly violates these Bylaws, Medical Staff rules and regulations or
Hospital policies, or whenever his/her conduct requires that immediate action be taken
to protect the life of any patient or to reduce the substantial likelihood of immediate
injury or damage to the health or safety of any patient employee or other person
present in the Hospital.

Dr. Gossman reasonably relied on these terms in continuing employment at Lahey Clinic.
19. The Bylaws provide Automatic Termination only in three circumstances. Section 7.3

authorizes Automatic Termination:



20.

7.3.1 License Violation, Criminal Behavior
Whenever a Medical Staff member’s license authorizing him/her to practice in
this Commonwealth is revoked, has expired, or is suspended by the applicable
licensing authority, or due to sanctions by the Centers for Medicare and
Medicaid Services (CMS) Medical Staff member’s appointment, and clinical
privileges shall be immediately and automatically terminated.

7.3.2  Drug Enforcement Action
Whenever a Medical Staff member’s DEA certificate is revoked, has expired, is
suspended or is subject to an order of probation, the Medical Staff member
shall immediately and automatically be divested of the right to prescribe
medications covered by the certificate and the member’s appointment and
clinical privileges may be terminated or curtailed.

7.3.3  Board Certification
Whenever a Medical Staff member fails to obtain Board Certification as
required by these Bylaws, the Medical Staff member’s appointment and clinical
privileges shall be automatically terminated, unless a waiver of the Board
Certification requirement has been granted in accordance with these Bylaws.
Failure to obtain recertification, if applicable, as required by the Medical Staff
member’s division, department and section shall be grounds for corrective
action pursuant to the provisions of this Article VI| unless a waiver of the
recertification requirement has been granted in accordance with these Bylaws.
Dr. Gossman reasonably relied on these terms in continuing employment at Lahey Clinic.
Article VIII of the Bylaws also provides a Hearing and Appellate Review procedure. Section
8.1.1 of the Bylaws enumerate grounds for the initiation of a hearing, including (but not
limited to) in the event of Summary Corrective Action is imposed by a Division Chair,
Department Chair, Section Head, Medical Director or Chair of the M[edical] E[xecutive)
Clommittee); and in the event of a termination of appointment and privileges or reduction
in privileges. Section 8.3 of the Bylaws provides that an Ad Hoc committee will consider
oral and written information regarding the matter and issue a decision. Section 8.4 of the

Bylaws provides for an appellate review of the decision of the Ad Hoc Committee, which

appeliate review will be conducted by the Medical Executive Committee. Section 8.5 of the



21.

22.

Bylaws provides for an appellate review of the decision by the Board of Trustees. Dr.
Gossman reasonably relied on these terms in continuing employment at Lahey Clinic.

Dr. Gossman reasonably relied on these terms of the Bylaws in continuing his employment
at the Lahey Clinic.

Dr. Gossman is informed and believes that the Bylaws remain in effect to date.

Compliance Plan

23.

24.

25.

By Resolution dated May 11, 1998, Lahey Clinic directed the preparation of a
comprehensive written compliance plan (“Compliance Plan”) to “develop a program that
will promote full compliance with all legal duties applicable to Lahey, foster and assure
ethical conduct, and provide guidance to Lahey [employees] for their conduct.”
By virtue of his employment at the Lahey Clinic, Dr. Gossman received a copy of the
Compliance Plan.
The Compliance Plan instructs that Lahey employees are expected to avoid situations in
which their personal interests could conflict with the interests of Lahey or its patients. As
set out in Section 111.B. 3 of the Compliance Plan, a conflict of interest occurs if an outside
interest or activity may influence — or appear to influence — the ability of a Lahey employee
to exercise objectivity in meeting job responsibilities. Also according to the Compliance
Plan:
“lalny situation where Lahey [employees] may benefit financially, whether directly or
indirectly (e.g., through a family member), as a result of their position with Lahey
(except from normal compensation) is a potential conflict of interest.”

(Emphasis supplied.)



26.

27.

28.

29.

Section I1l.A.1.b of the Compliance Plan instructs that, in accord with federal and state anti-
kickback laws (i.e., 42 U.S.C. §1320-7b(b) and M.G.L. c. 118E § 41), Lahey and Lahey
employees:

“shall not knowingly and willfully soliciting, offering to pay, paying, of receiving any
remuneration, either directly or indirectly, overtly or covertly, in cash or in kind, in return
for ... purchasing, leasing, ordering, or arranging for, or reccommendation the
purchasing, leasing, or ordering of any good, facility, service or item for which payment
may be made in whole or in part under any federal health care program.”

In addition, Lahey Clinic’s internal compliance documents also encourage employees to
report concerns and assures them that any complaints brought to its attention will not
result in negative repercussions against the complaining employee.

Dr. Gossman reasonably relied on these terms of the Compliance Plan in continuing

employment at Lahey Clinic.

Dr. Gossman is informed and believes that the Compliance Plan remains in effect to date.

Conflict of Interest Policy

30.

31.

32.

In our about January 2000, Lahey Clinic adopted a Conflict of Interest Policy. The Conflict of
Interest Policy applies to those individuals who may be in a position to exercise substantial
influence or Lahey’s affairs. Upon information and belief, the Conflict of Interest Policy
remains in effect to date.

By virtue of his employment at Lahey Clinic, Dr. Gossman received a copy of the Conflict of
Interest Policy.

The Conﬂict of Interest Policy instructs that persons who agree to serve Lahey Clinic “should
not use their positions for personal gain or expose Lahey [Clinic] to harm as a result of a
conflict of interest.” The Conflict of Interest Policy instructs that members of the medical

staff (among others) “shall avoid any conflict between their individual interests (including



the interests of members of their Immediate Families) and the interests of Lahey in any and
all actions taken by them.” (Emphasis supplied.) The Conflict of Interest Policy states that
members of the medical staff “are required to disclose any interests or activities in which
they or members of their Iimmediate Family are involved or become involved that could
conflict with the interests of Lahey, and shall obtain approval prior to commencing,
continuing, or consummating any activity or transaction which raises a possible conflict of
interest.” (Emphasis supplied.) Dr. Gossman reasonably relied on these terms in continuing
employment at Lahey Clinic.
33. As identified in the Conflict of Interest Policy, potential conflicts of interest include, among
other things:
situations where an employee participates in research, to his/her financial gain;
situations where a member of the medical staff makes or approves purchases on behalf
of Lahey from a business entity in which the medical staff member or a member of his
or her immediate family has an ownership interest or derives compensation; or
situations where a member of the medical staff is in a position to influence Lahey to
make purchases from a business entity in which the medical staff member or a member
of his or her immediate family has an ownership interest or derives compensation.
Dr. Gossman reasonably relied on these terms of the Conflict of Interest Policy in continuing
employment at Lahey Clinic.

34. Dr. Gossman is informed and believes that the Conflict of Interest Policy remains in effect to

date.

Chronology of Recent Relevant Events

35. In or about 2000, Dr. Nesto became the Chair of the Department of Cardiology at the Lahey

Clinic. By virtue of his positions as Chairman of the Department of Cardiology and Chairman
of the Department of Medicine, Dr. Nesto is in a position to exercise substantial influence

over Lahey Clinic’s affairs.

10



36.

37.

38.

39.

40.

41.

In or about 2000, Dr. Piemonte became the Director of Catheterization Lab and
Interventional Cardiology at the Lahey Clinic. By virtue of his position as the Director of
Interventional Cardiology and the Cardiac Catheterization Lab at Lahey Clinic, and by virtue
of his position as a sitting member of the Inventory Committee, Dr. Piemonte isin a

position to exercise substantial influence over Lahey Clinic’s affairs.

In or about 2008, Dr. Cathy Jeon joined Department of Cardiology at the Lahey Clinic.

Dr. Gossman is informed and believes that, in 2008 and 2009, the Massachusetts Public
Health Council considered the promulgation of regulations designed to ensure that
physicians are not subject to undue influence from pharmaceutical and medical device
manufacturing companies and/or to undue pressure to utilize certain medical products.

Dr. Gossman is further informed and believes that, on or about March 11, 2009, the
Massachusetts Public Health Council promulgated final regulations for the administration of
Chapter 111N of the Massachusetts General laws, which regulates the relationships
between the pharmaceutical and medical device industries and physicians.

Dr. Gossman is informed and believes that, in early- to mid-summer 2009, a sales
representative from Medtronic approached Dr. Piemonte and offered the Lahey Clinic
access to the CoreValve®, a new heart valve that will soon be in clinical trials in the United
States, predicated on Lahey Clinic’s purchase (and increased utilization) of other products
made by Medtronic. This “bargain” was discussed amongst several members of the
department.

Upon learning of this “quid pro quo,” Dr. Gossman spoke with numerous cardiologists at the
Lahey Clinic to inquire about their medical opinions of the quality and efficacy of Medtronic

stents and to inquire about whether they felt pressure to use Medtronic stents.

11



42.

43.

44,

45,

46.

47.

Dr. Gossman is informed and believes that in or about July 2009, Drs. Nesto and Piemonte
informed Dr. Jeon that her low utilization rate of Medtronic heart stents jeopardized the
Lahey Clinic’s access to cutting-edge medical technologies including, but not limited to,
CoreValve®, and pressured her to increase her use of the Medtronic heart stents.

Dr. Gossman is also informed and believes that, subsequent to Dr. Jeon’s meeting with Drs.
Nesto and Piemonte, Dr. Piemonte lobbied other Lahey Clinic colleagues in efforts to induce
them to use Medtronic heart stents and/or other Medtronic products.

Dr. Gossman is informed and believes that Dr. Piemonte has significant financial interests in
Medtronic. Among other things, Dr. Gossman is informed and believes that Dr. Piemonte
derives substantial yearly income from serving on the Medtronic Speakers Bureau, a
program in which doctors generally use company-prepared materials to explain a particular |
drug’s or product’s uses to their colleagues.

In addition, Dr. Gossman is informed and believes that the Piemonte family retains
substantial holdings in Medtronic by virtue of his wife’s lengthy employment with the
company. indeed, Dr. Gossman is informed and believes that Dr. Piemonte and his wife
hold substantial amounts of Medtronic shares and/or company stock options and/or other
equity.

Dr. Gossman became concerned that Dr. Piemonte’s financial relationships with Medtronic
pose potentially serious conflicts of interest and violate Lahey Clinic’s Compliance Policy
and Conflict of Interest Policy regarding same.

Dr. Gossman also became concerned that the actions of Drs. Nesto and Piemonte in
pressuring colleagues to increase their utilization of certain Medtronic products posed

conflicts of interest in violation of Lahey Clinic’s Compliance Policy and Conflict of Interest
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48.

49.

50.

51.

Policy, and may violate state and federal laws which regulate the relationships between the
pharmaceutical and medical device industries and physicians.

Dr. Gossman also became concerned that the actions of Medtronic, Inc. posted an illegal
quid pro quo in violation of state and federal laws, including 42 U.S.C. §1320-7b{b), M.G.L. c.
111N, and M.G.L. c. 118E § 41, which regulate the relationships between the

pharmaceutical and medical device industries and physicians.

As a result, over the course of the summer 2009, Dr. Gossman vocally resisted {and
encouraged his colleagues to resist) pressure from the Lahey Clinic and its/their agents,
including Drs. Nesto and Piemonte, to increase utilization of cardiac stents produced by
Defendant Medtronic, Inc. Over the course of the summer 2009, Dr. Gossman also
expressed concern about financial relationships between certain physicians at Lahey Clinic
and Medtronic and the conflict and/or potential conflict that such relationships may pose to
the credibility and integrity of the hospital, the research it conducts, and patient care.

On or about August 27, 2009, Dr. Sergio Waxman gave a didactic lecture to the cardiology
fellows on “Performing Research at Lahey Clinic.” Numerous members of the Cardiology
Department were present. A considerable portion of the lecture centered on role of Lahey
Clinic’s Institutional Review Board (“IRB”), the Board which assures the ethical conduct of
medical research within the Lahey Clinic.

Because Dr. Gossman was troubled by the apparent ethical issues presented by what he
understood occurred in the July 2009 meeting between Drs. Nesto, Piemonte, and Dr. Jeon,
and, more broadly, what he reasonably perceived to be pressure on other doctors to
increase their utilization rates of certain Medtronic products, Dr. Gossman raised the

following hypothetical question at that meeting: “if a medical device company approaches
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