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iN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

St.’Mark’ Roman Catholic Parish PhoenixCase No.
Christ the King Liturgical Charismatic
Church, Inc.; and First Christian Church

of Phoenix, Arizona, Inc., Judge

Plaintiffs, | \/ERIFIED COMPLAINT FOR

VS. DECLARATORY AND

. . . INJUNCTIVE RELIEF
City of Phoenix, Arizona, JUNC

Defendant.
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COME NOW the Plaintiffs, by counsel and pursuanthte Federal Rules of Civi

Procedure, and for their causes of action agaiefgridlant allege and state the following
l.
INTRODUCTION
1. Plaintiffs bring this action pursuant to 42 U.S821983 for violation of their
civil rights. ST. MARK ROMAN CATHOLIC PARISH PHOEK (“ST. MARK"),
CHRIST THE KING LITURGICAL CHARISMATIC CHURCH, INC.(“*CKC"), and
FIRST CHRISTIAN CHURCH OF PHOENIX, ARIZONA, INC (“FCC") are

churches located in the city limits of Phoenix,zdma. These churches want to ri

carillon bells from their locations in the City &thoenix as part of their religiou
exercise, but fear that they will be prohibited nirodoing so under a facially
unconstitutional noise ordinance.

2. On June 3, 2009, Bishop Rick Painter, the Past@KiE, was convicted anc
sentenced to ten days in jail (suspended) and tyeaes of probation for violating
Phoenix’s Noise Ordinance by ringing carillon béttsm CKC’s church building.

3. On August 24, two City of Phoenix Prosecutors and Phoenix Police
officers met with representatives of St. Mark addised those representatives that
Mark could be prosecuted for violating the noisdimaince if St. Mark did not reduc
the amount of times that it rings its carillon be tsatisfaction of certain neighbors.

4. St. Mark, CKC, and FCC desire to ring carillon beft the future as part o
the exercise of their religion, and their rightftee speech, but fear future prosecuti
through application of the Phoenix Municipal No@ealinance.

5. Plaintiffs seek declaratory and injunctive reliefredress irreparable harm
their civil rights by virtue of the existence artfttdatened application of the Phoer
Noise Ordinance.

6. Plaintiff St. Mark also seeks nominal damages faoolation of its

constitutional rights.

St.
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Il.
JURISDICTION AND VENUE

7. This action raises federal questions under theddritates Constitution

particularly the First and Fourteenth Amendments.

8. This Court has original jurisdiction over the fealeclaims by operation
of 28 U.S.C. 88 1331 and 1343.

9. This Court has authority to issue the requestethcsory relief under 28
U.S.C. § 2201.

10.  This Court has authority to issue the requestadatjve relief under Fed
R. Civ. P. 65 and 28 U.S.C. § 1343(3).

11.  This Court has supplemental jurisdiction over RI#g1 State law claims
by virtue of 28 U.S.C. §1367.

12.  This Court is authorized to award attorneys’ feedas 42 U.S.C. § 198¢
and under AZ Stat. 841-1493.01(D).

13.  Venue is proper in this Court under 28 U.S.C. 8 11BY becauss
Defendant is within the District.

1.
IDENTIFICATION OF PLAINTIFES

14.  Plaintiff St. Mark Roman Catholic Parish Phoeniaishurch, organizec

and existing as a nonprofit religious corporatiowler the laws of the State of Arizong.

15.  Plaintiff St. Mark is a Parish of the Roman CatboChurch of the
Diocese of Phoenix.

16.  Plaintiff St. Mark is located within the City linsitof Phoenix, Arizona, a
400 North 30th Street.

17.  Plaintiff Christ the King Liturgical Charismatic @kch, Inc. is a church
organized and existing as a nonprofit religiougpooation under the laws of the Stag
of Arizona.

18.  Plaintiff CKC is recognized as a church by the finé Revenue Service.

3
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19. Plaintiff CKC is located within the City limits dPhoenix, Arizona, at
2929 West Greenway Road.

20.  Plaintiff First Christian Church of Phoenix, Arizaninc. is a church
organized and existing as a nonprofit religiougpooation under the laws of the Stg
of Arizona.

21.  Plaintiff FCC is recognized as a church by therimiéRevenue Service.

22. Plaintiff FCC is located within the City limits dPhoenix, Arizona, af
6750 North 7th Avenue.

V.
IDENTIFICATION OF DEFENDANTS

23. Defendant City of Phoenix is a public body corperand politic

established, organized, and authorized under arslbipat to the laws of Arizona, wit

the authority to sue and be sued, and was atnadistirelevant herein, operating withjn

the course and scope of its authority and under adlstate law.
V.
STATEMENT OF FACTS
Cathedral of Christ the King
24.  CKC owns a building at 2929 West Greenway RoaterGity of Phoenix.
25.  CKC moved to the Greenway Road building in Aug807.

26.  Prior to its move to the Greenway Road building,CCéperated a carillor]

on Bell Road in the City of Phoenix.
27.  In approximately 1995, CKC installed an electrocécillon system on its
Bell Road property and began to play the carillomfits building.
28.  The carillon would play over speakers installedrenroof of the Bell Roag
church and would chime every half hour from 7:08.d0 9:00 p.m.
29.  No noise complaints were ever filed or registetgaliathe carillon.
30.  After relocating from Bell Road to Greenway Road{CC made the

decision to install the electronic carillon systemthe roof of its church building for th

4
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purpose of playing the carillon.

31. The carillon system was installed and operatechatsame levels as
previously operated at the Church’s facility onlB@ad.

32.  The decision to install and play the carillon systeas made by CKC'

Church Council.

33.  The Church Council is the entity ultimately respblesfor the governance

of CKC.

34. CKC's carillon is a part of the Church’s exercisé®religion.

35.  CKC rings carillon bells to honor and glorify God.

36. CKC believes that ringing the carillon is a wayaaknowledging God’s
sovereignty over time and all that exists.

37. CKC also rings the carillon as a way of evangedjany notifying anyone
nearby that the Church is there and is a places hhelp, and prayer.

38. CKC also rings the carillon as a way of continuangenturies-old churck
tradition of ringing bells as a way of glorifyingo@.

39. CKC made the decision to commence ringing the lgarifrom its
Greenway Road building on Palm Sunday, March 163820

40.  Prior to March 16, 2008, CKC distributed approxietyatl,000 fliers in the
surrounding vicinity advising residents that it waswv located in the neighborhood al
would commence ringing its carillon on Palm Sunddsrch 16, 2008.

41.  On Palm Sunday, March 16, 2008, CKC began ringsgarillon.

42.  The carillon was initially scheduled to ring fron®@ a.m. to 9:00 p.m.

43.  The carillon tolled the time on the half hour ahe hour.

44.  When the carillon tolled the time, it began by pigya 16-beat melody
taken from Handel'8lessiah. Following the playing of the melody, the carnilltwlled the
time.

45.  When the carillon first began, CKC would play arstsmng following the
tolling of the time at 9:00 a.m., 12:00 p.m., 3@M., 6:00 p.m., and 9:00 p.m.

5
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46. On Monday, March 17, 2008, Detective Daniel Coaknirthe City of
Phoenix Police Department visited the Church.

47.  Detective Cook was following up on a noise complalyout the carillon.

48.  Detective Cook notified CKC during his visit thakC was not breaking
any laws by playing the carillon.

49.  Detective Cook did not issue any citations to CK@rty his visit on March
17, 2008.

50. On or about March 18, 2008, two of the resident® Wwed near CKC
spoke to Deacon James Lee, an employee of CKGQ;angdlained about the carillon.

51.  On or about March 21, 2008, CKC requested to metht three of the
nearby residents who had complained about thelararih an effort to see if §
compromise could be reached and to explain the dblwreligious beliefs concernin
ringing the carillon.

52.  Following the meeting, CKC voluntarily undertook rieais efforts to
mitigate the impact of the carillon on the neanbsidents who had complained.

53. CKC reduced the time period of the carillon so thabw rings from 8:00
a.m. to 8:00 p.m.

54.  CKC reduced the frequency of the carillon so thahgs every hour instea
of every half hour.

55. Instead of playing five songs per day, CKC onlyyplane song per day @
the noon hour.

56. CKC installed a two inch thick Styrofoam buffer the side of the carillon
speakers facing the residents who complained.

57. CKC angled the carillon speakers more up in theraorder to mitigate
their impact on the nearby residents.

58.  After the nearby residents complained about thiiaarCKC took decibel
readings of the carillon to assess its impact endkidents.

59. On July 18, 2008, Deacon James Lee measured tligedézvel of the

6
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carillon at each of the three nearby resident@rty lines.
60. CKC'’s church building is approximately 40 feet frahe property line of
the three nearby residents where Deacon Lee meahareecibel levels of the carillon.
61. The peak level of the carillon measured betwee ©667.6 decibels at th

D

property line of the neighbors closest to CKC.

62. On January 26, 2009, the City of Phoenix filed assdémeanor crimina
Complaint against Bishop Rick Painter, the Pastd&ZKC. See Municipal Misdemeano
Complaint attached hereto as Exhibit “A.”

63. The Complaint accused Bishop Painter of creatimguiareasonably loud,
disturbing and unnecessary noise, a Class 1 migd@nen violation of Phoenix City
Code Sections 23-12 and 1-5.”

64. Following a Trial in Municipal Court on May 12, 280Bishop Painter was

1%

convicted of two counts of violating Phoenix Cityode 823-12 (the Phoenix Noige
Ordinance) by ringing CKC'’s carillon.

65. On June 3, 2009, Bishop Painter was sentenced nod#gs in jail
(suspended) and three years of probation for rintiia carillon.

66. CKC has ceased ringing its carillon for fear ofifet prosecution under the
Phoenix Noise Ordinance.

67. CKC desires to continue to ring its carillon as aams of worshipping
God, but is prohibited from doing so because oftlineat of criminal prosecution frorn
the City of Phoenix.

=)

68. CKC's exercise of religion is inhibited and stifldgecause of the
threatened application of the Phoenix Noise Ordiran
St. Mark Roman Catholic Parish of Phoenix

69.  St. Mark is a church operating from a building kechat 400 North 30th
Street in the City of Phoenix.

70.  St. Mark rings carillon bells from its church builds as an exercise of ifs

religious beliefs.
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71.  The carillon at St. Mark has rung for at least ttyeyears.

72.  St. Mark’s carillon usually rings every hour on thaur from 8:00 a.m. tg
8:00 p.m.

73.  The carillon that rings on the hour begins withhars melody followed
by the counting of the hour by bells.

74. At 12:00 p.m., the carillon rings a shégelus.

75. TheAngeusis a carillon melody that reminds parishionerpriay.

76.  The carillon also rings three times before eachdvesa call to Mass.

77. Mass is held at St. Mark every evening, and thmed on Sunday.

78. At 7:30 every evening, St. Mark’s carillon ringsditimes for the praye
for the dead.

79.  The carillon at St. Mark is generated through &ctebnic system.

80. The carillon system is located approximately 108dgdrom the neares
resident to the Church — although that residentioagomplained about the bells.

81.  St. Mark rings the carillon every hour to reminaple to pray.

82.  St. Mark rings the carillon as a call for peoplectime to Mass and as
call for people to pray for the dead.

83. St. Mark’s carillon is part of a centuries-old titewh of the Catholic
Church as a whole.

84. The Catholic Church has a liturgical order for bilag the bells at 3
church.

85.  The blessings of the bells ceremony explains hanbttls are an integra

and essential part of the exercise of religiorhef¢hurch:

It is an ancient practice to summon the Christi@opgbe to the
liturgical assembly by means of some sign or sigmal also to alert
them to important happenings in the local communitjhe peal of
bells, then, is in a way the expression of theiseatits of the people
of God as they rejoice or grieve, offer thanks etitpn, gather
together and show outwardly the mystery of thegrass in Christ.

8
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86. Ringing bells is inextricably intertwined in thédiof St. Mark.

87. Ringing bells is an expression of the sentimerthefpeople of St. Mark

and thus cannot be silenced without silencing tbieev of the entire people of the

church community.

88. On or about August 20, 2009, a representative efGity of Phoenix

Prosecutor’s Office called St. Mark, to requesteetimg to discuss St. Mark’s carillon|

89. The Prosecutor stated that the City had receivedpt@nts about the
carillon at St. Mark and wanted to meet with theufch to see if something could I
worked out.

90. On August 25, 2009, Father Jorge Gonzales, St. Bl&#&stor, and Larry
Shima, an employee of the church, together witmJgelly, General Counsel of th
Diocese of Phoenix, met with two representativeshaf Phoenix City Prosecutor’
office and two Phoenix City Police Officers.

91. The representatives of the Phoenix City Prosecutoffice were Estebar
Gomez and James Richter, both of whom are Prosscuto

92. The representatives from the Phoenix Police Deartiwere Ted Musig
and Manny Valenzuela.

93. During the meeting, both the Prosecutors and thécddOfficers
conveyed to St. Mark that they were trying to fancemedy to appease the resident W
had complained about the carillon.

94. The resident who had complained about the carilorst. Mark lives

approximately one block and a half away from theiCh.

95. The Prosecutors advised St. Mark that they hopsahgromise could be

achieved that would avoid the need for prosecutimter the Phoenix Noise Ordinang
96. When questioned about the vagueness of the Phd&mse Ordinance,
the Prosecutors acknowledged that the ordinance/agse.
97. St. Mark fears that it will be prosecuted under tRbkoenix Noise

Ordinance for ringing its carillon as a part of twercise of its religion.

9
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98.  St. Mark desires to continue ringing its carillonthe future as it has done

for many years without fearing prosecution and srahpenalties for doing so.
First Christian Church

99. FCC owns a building at 6750 N. 7th Avenue in thiy ©f Phoenix.

100. FCC'’s building was designed by the late architeenk Lloyd Wright
and was completed in 1973.

101. FCC also built a bell tower designed by Frank Li&dight which was
completed in 1978.

102. The bell tower is located on FCC'’s property on Atlenue.

103. The bell tower is 120 feet high and has four sicessh of which is
unequal to the other three. The bell tower apptalse a triangle from any vantag
point. The bell tower contains 608,000 poundsarforete, stone, and steel and has
inward supporting structure.

104. Located on top of the bell tower is a cross th@2igeet in height.

105. The bell tower was purposefully designed to empeasis triangular
appearance because Mr. Wright's philosophy was dhhtilding in the shape of
triangle was a building in the attitude of prayer.

106. The bell tower contains an electronic carillon eyst

107. FCC rang its carillon from the bell tower from it®mpletion until
approximately 2006 when the carillon became indpera

108. The carillon would ring from FCC’s bell tower at:02 p.m. and at 5:0(
p.m.

109. FCC'srings its carillon is part of its exerciserefigion.

110. FCC believes that ringing its carillon is a wayairshipping God.

111. FCC believes that ringing its carillon demonstraties sovereignty of
God over time and creation.

112. FCC rang its carillon from its tower as part ofentries-old tradition of

churches ringing bells as a means of worshippind. Go

10
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113. FCC plans to repair the bell tower so that thelloariis once again
operative.

114. FCC desires to once again commence ringing itdlaarirom the bell
tower in the near future as part of its exercisesbgjion.

115. FCC fears that if it commences ringing its carilloom its bell tower in
the future, that it will face prosecution for vitfeg the Phoenix Noise Ordinance.

116. FCC desires to ring its carillon in the near futushout fearing
prosecution and criminal penalties under the Pholnise Ordinance.

The Phoenix Noise Ordinance

117. The Phoenix Noise Ordinance is contained withinRheenix City Code,
in relevant part, in sections 23-12 to 23-%e Phoenix Municipal Code §823-12 — 2
15 attached hereto as Exhibit “B.”

118. Section 23-12 states, “Subject to the provisionthf article the creating
of any unreasonably loud, disturbing and unnecgssaise within the limits of the City
is hereby prohibited.Zee Exhibit “B.”

119. The Noise Ordinance does not define the terms ‘asmeably loud,”
“disturbing,” or “unnecessary.”

120. Section 23-14 provides a list of acts that are faled to be loud,
disturbing, and unnecessary noises.

121. Section 23-14’s list of noises is a non-exclusise |

122. Section 23-14 is not intended to enumerate alhefdcts or noises tha
would violate Section 23-12.

123. Section 23-15 lists several exemptions from theseaobrdinance
prohibition contained in Section 23-12.

124. The exemptions contained within Section 23-15 are f

(@) Any vehicle of the City while engaged uporcessary public
business.

(b)  Excavations or repairs of bridges, streatdhighways by or on

11
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behalf of the City or the State, at night, when plublic welfare
and convenience renders it impossible to perforrah swork
during the day.

(c)  The reasonable use of amplifiers or loudkpesain the course o
public addresses which are noncommercial in charaabd which
amplifiers or loudspeakers are not used in conoecwith any
moving vehicle.

(d) The use of a hand-operated device produaibigin excess Of
seventy decibels of sound, “C” scale, measuredsimiie of fifty
feet from the instrument emanating sound from be&s;pushcarts
or other vehicles, or from vehicles in connectiothwhe sale or
display of merchandise; provided, that such devigesnusical
systems:

(1)  Shall be operated only while the bicyclesipeart or vehicle
IS in motion;
(2)  Shall play only pleasing melodies; and
(3) Shall not be played between the hours dd p.n. and 3:00
p.m., and between the hours of 9:00 p.m. and 18100
See Exhibit “B.”

125. CKC'’s church building is approximately 40 feet frahe property lines
of the nearest residents to the Church.

126. Deacon Lee’s decibel level measurements at appeigign40 feet from
the source of the bells are lower than that allowethe Noise Ordinance for vehiclg
at 50 feet distance.

127. St. Mark’s church building is approximately 100 gsufrom the neares
resident to the church.

128. The decibel level measurements obtained at appeigign50 feet from

the bells at St. Mark are lower than that allowedhe Noise Ordinance for vehicles

12

f

S

—F

at



http://www.courthousenews.com

O 00O N OO 0o N W N B

e =
N

12

Wwww.courthousenews.conj
Case 2:09-cv-01830-ECV Document 1  Filed 09/02/09 Page 13 of 24

50 feet distance.

129. The Noise Ordinance does not contain an exemptioahurch bells.

130. The Noise Ordinance does not contain a specifienpkien for noises
that emanate as part of the exercise of religion.

131. The Noise Ordinance contains only one decibel lstahdard in 823-
15(d) related to sounds emanating from vehicles.

132. Other than the one decibel level standard in 828)15the Noise
Ordinance contains no other decibel level standards

133. Other than the one decibel level standard in 828)15the Noise
Ordinance contains no objective standards for erfaent.

134. Other towns and cities across the United States haise ordinances the
contain specific exemptions for church befise e.g., SEIU v. City of Houston, 542 F.
Supp. 2d 617 (S.D. Tex. 2008) (discussing Houster&mption for church bells¥ee
also City of Cambridge Massachusetts explanation of exasdinanceavailable at

http://www.cambridgema.gov/deptann.cfm?story id€&3t visited August 26, 2009

Jackson County North Carolina Noise Ordinane®ailable at http://planning.

jacksonnc. org/Noise_Ordinance.{t#st visited August 26, 2009).

135. Plaintiffs would like to ring bells in the futures @ part of the exercise ¢
their religion, but fear prosecution and enforcetnainthe Phoenix Noise Ordinand
against them.

136. Plaintiff CKC has ceased ringing its carillon odtfear of prosecution
under the Noise Ordinance.

137. Plaintiff St. Mark fears imminent prosecution ifdbes not compromisg
or cease ringing its carillon.

138. Plaintiffs are being irreparably harmed due to Ddent's Noise

Ordinance.

13
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VI.
ALLEGATIONS OF LAW
139. Each and all of the acts herein alleged of the Dudat, its officers,

agents, servants, employees, or persons acting lathest or direction, were done and

are continuing to be done under the color of sfate, including the statutes
regulations, customs, policies, and usages of téte 8f Arizona.

140. The Noise Ordinance is unconstitutional on its face

141. The Noise Ordinance is unconstitutionally vague.

142. The Noise Ordinance allows for subjective and/dwiteary enforcement
of its terms.

143. The Noise Ordinance is a content-based restriciospeech.

144. The Noise Ordinance is not a neutral law of genapalicability.

145. The Noise Ordinance contains categorical seculamexions but does

not contain a categorical religious exemption.

146. The Noise Ordinance sets up a system of individadlexemptions from
its requirements and prohibitions.

147. The Noise Ordinance is not supported by any conmgetiovernmental

interest.

148. The Defendant’s interest in the Noise Ordinancaat advanced in the

least restrictive means available.
149. The Noise Ordinance is unconstitutionally overbroad
VIL.
FIRST CAUSE OF ACTION:
VIOLATION OF THE RIGHT TO FREEDOM OF SPEECH
UNDER THE UNITED STATES CONSTITUTION

150. Plaintiffs re-allege and incorporate herein, asigiofully set forth herein

all previous paragraphs of this Verified Complant do further allege as follows:

151. The Noise Ordinance is an unconstitutional conbaxsed restriction or

14
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speech.

152. In order to enforce the Noise Ordinance, Defendanst review the
content of the speech.

153. The government may not exclude protected speecth@rbasis of its
content, absent a compelling governmental interest.

154. Defendant has no compelling government interesjustify its Noise
Ordinance.

155. Any interest Defendant has in its Noise Ordinarscedt advanced in th
least restrictive means available.

156. The Noise Ordinance allows for discrimination agathe viewpoint of a
speaker.

157. The government may not discriminate based upon \levpoint
expressed by a speaker.

158. There is nothing in the Noise Ordinance that pnthibefendant from
silencing speech based on viewpoint.

159. The Noise Ordinance allows for the exercise of ded discretion in
enforcing its terms.

160. The terms of the Noise Ordinance allow for subyectnd/or arbitrary
enforcement.

161. Defendant’'s Noise Ordinance chills the exerciseFott Amendment
rights by other organizations and individuals.

162. The Noise Ordinance violates the Free Speech Clafisthe First
Amendment to the United States Constitution.

163. Unless and until Defendant is enjoined from enfagycithe Noise
Ordinance, Plaintiffs will continue to suffer irr@@ble harm to their constitutions
rights.

WHEREFORE, Plaintiffs respectfully pray that the u@togrant the relief se

forth in the prayer for relief.

15

11%

[



http://www.courthousenews.com

O 00O N OO 0o N W N B

e =
N

12

Wwww.courthousenews.conj
Case 2:09-cv-01830-ECV Document 1  Filed 09/02/09 Page 16 of 24

VIII.
SECOND CAUSE OF ACTION:
VIOLATION OF THE RIGHT TO DUE PROCESS
UNDER THE UNITED STATES CONSTITUTION

164. Plaintiffs re-allege and incorporate herein, asigtofully set forth herein

all previous paragraphs of this Verified Complant do further allege as follows:
165. The Noise Ordinance is unconstitutionally vague.

166. The terms “Unreasonably loud,” “disturbing,” andnfiecessary” in the
Noise Ordinance as well as other words are notnhddfiand are unconstitutionall

vague.

167. Individuals of ordinary, common intelligence wowdess at the meaning

of the terms in the Noise Ordinance.

168. The Noise Ordinance does not adequately notify gpersof what
expression is prohibited and what is permitted.

169. The lack of definition of the terms in the Noised®ance allows for
subjective and/or arbitrary enforcement of the Gadce.

170. The Noise Ordinance is unconstitutionally overbroad

171. Defendant's Noise Ordinance chills the exerciseFot Amendment
rights by other organizations and individuals.

172. The Noise Ordinance includes within its prohibigsoexpression that i
protected by the First and Fourteenth Amendments.

173. Unless and until Defendant is enjoined from enfagciits Noise
Ordinance, Plaintiffs will continue to suffer ir@@ble harm to their federa
constitutional rights.

174. Therefore, the Noise Ordinance violates the Dueéd® Clause of thg
Fourteenth Amendment to the United States Conistitut

WHEREFORE, Plaintiffs respectfully pray that the uftogrant the relief se

forth in the prayer for relief.
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IX.
THIRD CAUSE OF ACTION:
VIOLATION OF THE RIGHT TO FREE EXERCISE OF RELIGION
UNDER THE UNITED STATES CONSTITUTION

175. Plaintiffs re-allege and incorporate herein, asigtofully set forth herein

all previous paragraphs of this Verified Complant do further allege as follows:

176. Plaintiffs have a sincerely-held religious beliefring bells as part of thei
religious exercise.

177. The Noise Ordinance substantially burdens the #iginexercise of
religion.

178. The Noise Ordinance is not a neutral law of genapalicability.

179. The government may not substantially burden religiexercise through
law that is not neutral or generally applicable esdtsa compelling governments
interest.

180. The Noise Ordinance sets up a system of individadlexemptions from
its prohibitions.

181. The government may not set up a system of indiVizleh exemptions
from a requirement or prohibition without extendizg exemption to religious exercis
unless the government can demonstrate a compeiliegest.

182. The Noise Ordinance contains categorical exemptidran its
prohibitions.

183. The Noise Ordinance does not offer a categoricahgstion to conduct
that is part of religious exercise.

184. The government may not offer secular categoricah®tions and refuss
to offer a categorical exemption for religious exse absent a compelling governme
interest.

185. Defendant has no compelling government interesjustify its Noise

Ordinance.
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186. Any interest Defendant has in its Noise Ordinarscedt advanced in th
least restrictive means available.

187. Unless and until Defendant is enjoined from enfagciits Noise
Ordinance, Plaintiffs will continue to suffer ir@@ble harm to their federa

constitutional rights.

188. Therefore, the Noise Ordinance violates the Freerd&se Clause of the

First Amendment to the United States Constitution.
WHEREFORE, Plaintiffs respectfully pray that the uftogrant the relief se
forth in the prayer for relief.
X.
FOURTH CAUSE OF ACTION:
VIOLATION OF THE FREE EXERCISE OF RELIGION ACT (“FE__RA")
ARIZONA STATUTES 8841-1493 — 41-1493.02.

189. Plaintiffs re-allege and incorporate herein, asigtofully set forth herein

all previous paragraphs of this Amended Verifiedrptaint and do further allege 4
follows:

190. Plaintiffs have a sincerely-held religious beliefring bells as part of thei
religious exercise.

191. The ringing of bells by the Plaintiffs is substafii motivated by their
religious beliefs.

192. The Noise Ordinance substantially burdens the #figinexercise of
religion.

193. Under FERA, government may not substantially burédaintiff's free
exercise of religion unless it demonstrates that Blurden is in furtherance of
compelling governmental interest and that the hundethe least restrictive means
furthering the compelling governmental interest.

194. Defendant has no compelling government interesjustify its Noise

Ordinance.
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195. Any interest Defendant has in its Noise Ordinarscedt advanced in th
least restrictive means available.

196. Unless and until Defendant is enjoined from enfagciits Noise
Ordinance, Plaintiffs will continue to suffer ir@@ble harm to their federa

constitutional rights.

197. Therefore, the Noise Ordinance violates the Freerd&se Clause of the

First Amendment to the United States Constitution.
WHEREFORE, Plaintiffs respectfully pray that the uftogrant the relief se
forth in the prayer for relief.
PRAYER FOR RELIEF
WHEREFORE, Plaintiffs respectfully pray that thisibrable Court:

A. Enter a Declaratory Judgment stating that Defersidise Ordinance
Phoenix City Code 8823-12 — 23-15, violates thstFand Fourteenth Amendments
the United States Constitution, and Arizona’s FEgercise of Religion Act;

B. Enter a permanent injunction enjoining the Defemddts agents,

servants, employees, officials or any other permcting in concert with it or on it$

behalf, from enforcing the Noise Ordinance, Pho&ity Code 8823-12 — 23-15;

C. Enter a permanent injunction enjoining the Defemndats agents,

servants, employees, officials and any other peestimg in concert with it or on it$

behalf, from applying its Noise Ordinance, Phoe@ixy Code 8823-12 — 23-15, t
prohibit the ringing of church bells from Plainsfilocations.

D. Award Plaintiff St. Mark nominal damages for vietat of its
constitutional rights.

E. Award Plaintiffs’ costs and expenses of this actianluding a reasonabl
attorneys’ fee award, in accordance with 42 U.8.A988, AZ Stat. 841-1493.01(D
and other applicable state and federal law;

F. Grant such other and further relief as the Couenaeequitable, just, an

proper;
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G.

Adjudge, decree, and declare the rights and otgail Irelations of the

parties to the subject matter here in controversygrder that such declarations sh

have the force and effect of final judgment; and

H.

orders.

Retain jurisdiction of this matter for the purpadesnforcing the Court’s
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Respectfully submitted this 2nd day of Septemb@p92

/s/ Dale Schowengerdt
Erik W. Stanley, FL Bar No, 0183504*
estanley@telladf.org
Dale Schowengerdt, AZ Bar No. 022684
dschowengerdt@telladf.org
Alliance Defense Fund
15192 Rosewood
Leawood, KS 66224
(913) 685-8000 - Telephone
(913) 685-8001 — Fax
*pro hac vice motion forthcoming

Gary McCaleb, AZ Bar No. 018848
gmccaleb@telladf.org

Alliance Defense Fund

15100 North 90th Street
Scottsdale, AZ 85260

(480) 444-0020 — Phone

(480) 444-0028 — Fax

John J. Jakubczyk, AZ Bar No. 005894
jakeslaw@qwest.net

4643 E. Thomas Rd., Ste #5

Phoenix, AZ 85018

(602) 468-0030 - Phone

(602) 468-0053 - Fax

Local Counsel

Attorneys for Plaintiffs
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VERIFICATION OF COMPLAINT

| declare under penalty of perjury, pursuant tdJ28.C. § 1746, that | have read
the foregoing Verified Complaint and the factudégations thereof and that to the best
of my knowledge the facts alleged therein thatralevant to Christ the King Liturgical
Charismatic Church are true and correct.
Executed this 29th day of August, 2009, in MaricQuanty, Arizona.

/sl Alan L. Marbley
Board Member

/sl James M. Lee
Deacon

/s/ Rick Painter, Sr.
Bishop, Pastor, Corp. Pres.
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| declare under penalty of perjury, pursuant tdJ28.C. § 1746, that | have reg
the foregoing Verified Complaint and the factuaégations thereof and that to the be

of my knowledge the facts alleged therein thatralevant to First Christian Church a

true and correct.

VERIFICATION OF COMPLAINT

Executed this 31st day of August, 2009, in MaricQuanty, Arizona.

/s/ Jon Taylor

Jon Taylor

Senior Pastor

First Christian Church of Phoenix
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VERIFICATION OF COMPLAINT

| declare under penalty of perjury, pursuant tdJ28.C. § 1746, that | have reg
the foregoing Verified Complaint and the factuaégations thereof and that to the be
of my knowledge the facts alleged therein thatralevant to St. Mark Roman Cathol
Parish of Phoenix are true and correct.
Executed this 31st day of August, 2009, in MaricQuanty, Arizona.

/s/ Jorge Gonzalez
Rev. Jorge Gonzalez, Pastor
St. Mark Roman Catholic Parish of Phoenix

24

d

St



http://www.courthousenews.com

