SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO
STREET ADDRESS: 330 West Broadway

MAILING ADDRESS: 330 West Broadway
CITY AND ZIP CODE:  San Diego, CA 92101
BRANCH NAME: Central
TELEPHONE NUMBER: (619) 450-7065

PLAINTIFF(S) / PETITIONER(S):  Brandi A. McLay

DEFENDANT(S) / RESPONDENT(S): Wells Fargo Bank, N.A.

MCLAY VS. WELLS FARGO BANK, N.A.

CASE NUMBER:
NOTICE OF CASE ASSIGNMENT 37-2009-00094494-CU-BT-CTL

Judge: Joan M. Lewis Department: C-65

COMPLAINT/PETITION FILED: 07/23/2009

CASES ASSIGNED TO THE PROBATE DIVISION ARE NOT REQUIRED TO COMPLY WITH THE CIVIL
REQUIREMENTS LISTED BELOW

IT IS THE DUTY OF EACH PLAINTIFF (AND CROSS-COMPLAINANT) TO SERVE A COPY OF THIS NOTICE WITH
THE COMPLAINT (AND CROSS-COMPLAINT).

ALL COUNSEL WILL BE EXPECTED TO BE FAMILIAR WITH SUPERIOR COURT RULES WHICH HAVE BEEN
PUBLISHED AS DIVISION II, AND WILL BE STRICTLY ENFORCED.

TIME STANDARDS: The following timeframes apply to general civil cases and must be adhered to unless you have
requested and been granted an extension of time. General civil consists of all cases except: Small claims appeals,
petitions, and unlawful detainers.

COMPLAINTS: Complaints must be served on all named defendants, and a CERTIFICATE OF SERVICE (SDSC Clv-
345) filed within 60 days of filing. This is a mandatory document and may not be substituted by the filing of any
other document.

DEFENDANT’S APPEARANCE: Defendant must generally appear within 30 days of service of the complaint. (Plaintiff
may stipulate to no more than a 15 day extension which must be in writing and filed with the Court.)

DEFAULT: If the defendant has not generally appeared and no extension has been granted, the plaintiff must request
default within 45 days of the filing of the Certificate of Service.

THE COURT ENCOURAGES YOU TO CONSIDER UTILIZING VARIOUS ALTERNATIVES TO LITIGATION,
INCLUDING MEDIATION AND ARBITRATION, PRIOR TO THE CASE MANAGEMENT CONFERENCE. MEDIATION
SERVICES ARE AVAILABLE UNDER THE DISPUTE RESOLUTION PROGRAMS ACT AND OTHER PROVIDERS.
SEE ADR INFORMATION PACKET AND STIPULATION.

YOU MAY ALSO BE ORDERED TO PARTICIPATE IN ARBITRATION PURSUANT TO CCP 1141.10 AT THE CASE
MANAGEMENT CONFERENCE. THE FEE FOR THESE SERVICES WILL BE PAID BY THE COURT IF ALL PARTIES
HAVE APPEARED IN THE CASE AND THE COURT ORDERS THE CASE TO ARBITRATION PURSUANT TO CCP
1141.10. THE CASE MANAGEMENT CONFERENCE WILL BE CANCELLED IF YOU FILE FORM SDSC CIV-359
PRIOR TO THAT HEARING
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DAVID J. GALLO (California Bar No. 127722)

LAW OFFICES OF DAVID J. GALLO
12702 VIA CORTINA, SUITE 500

DEL MAR, CALIFORNIA 92014
Telephone: (858) 509-3652
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JIMMIE DAVIS PARKER (California Bar No. 252023)

LAW OFFICES OF JIMMIE DAVIS PARKER

Attorneys for Plaintiff, BRANDI A. McLAY,
and ROES 1 through TEN, individually,
and on behalf of all others similarly situated

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN DIEGO

BRANDI A. McLAY, and
ROES 1 through TEN, individually, and on
behalf of all others similarly situated,

Plaintiffs,

v.

WELLS FARGO BANK, N.A., a banking
corporation chartered under the laws of the
United States, and

DOES 1 through 100, inclusive,

Defendants.

Case Number:
37-2009-00094494-CU-BT-CTL

CLASS ACTION
(Plaintiff Class,
Cal.Code Civ.Proc., § 382)

COMPLAINT SEEKING MONETARY
RECOVERY AS A REMEDY FOR FOR:
(1) CONVERSION; (2) UNJUST
ENRICHMENT; AND (3) UNFAIR
COMPETITION;
JURY DEMAND

ACTION FILED:
23 JULY 2009
TRIAL DATE:

Not set.
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JURISDICTION
1. This Court has jurisdiction over the claims for relief asserted herein pursuant to Article

6, Section 10 of the Constitution of the State of California.

VENUE
2. Venue of this civil action is properly fixed in San Diego County, California, pursuant

to Section 395.5, of the California Code of Civil Procedure.

CERTAIN AVERMENTS UPON INFORMATION AND BELIEF

3. The averments of fact which are contained within certain Paragraphs of this Complaint
are made upon information and belief, which may be grounded in whole or in part upon matter

discovered through investigation conducted by the undersigned counsel.

PARTIES

4, Plaintiff, Brandi A. McLay (hereinafter “McLay”), is an individual resident of San
Diego County, California.

5. Plaintiffs, ROES 1 through 10, are present and former customers of the Defendants
herein, who, though not yet identified, are similarly situated to the above-named Plaintiff, and who
may serve as additional class representatives. The true names of Plaintiffs, ROES 1 through 10, will
be added to this Complaint when their identities become known.

6. Plaintiff is informed and believes, and thereupon avers, that Defendant, Wells Fargo
Bank, N.A. (hereinafter “Wells Fargo”), is a banking corporation organized and existing pursuant
to the laws of the United States, which is deemed a citizen of the State in which itis located. Plaintiff
is further informed and believes, and thereupon avers, that Defendant, Wells Fargo, reports to the
Oftice of the Comptroller of the Currency, and reports to the Federal Deposit Insurance Corporation,
that it is headquartered within in the County of Minnehaha, in the State of South Dakota. Plaintiff
is informed and believes, and thereupon avers, that Defendant, Wells Fargo, reports to the general

public that it is, “... headquartered in San Francisco ...” On the basis of the foregoing, Plaintiff is
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informed and believes, and thereupon avers, that Defendant, Wells F argo, is a citizen of California.

7. Plaintiffs are informed and believe, and thereupon aver, that DOES 1 through 100 are
other natural persons, corporations, limited liability companies, general partnerships, limited
partnerships, limited liability partnerships, trusts, unincorporated associations, and/or other entities
ofany kind or character, who/which have incurred liability to any one or more of the Plaintiffs (and/or
to any one or more members of the Plaintiff Class) in relation to the transactions and/or occurrences
which are the subject of the instant Complaint, and/or who/which have any interest in the subject of
the instant Complaint.

8. Except as may be described herein, Plaintiffs are as yet ignorant of the true names,
capacities and nature and extent of participation in the course of conduct alleged herein of the persons
sued as DOES 1 through 100 inclusive, and Plaintiffs are as yet ignorant of the nature and extent of
any interest which the persons sued as DOES 1 through 100 inclusive may have in the subject of the
instant Complaint; Plaintiffs therefore sue these defendants by such fictitious names. Plaintiffs will

amend this complaint to allege the true names and capacities of the DOE defendants when

ascertained.
CLASS ALLEGATIONS
9. The averments contained herein are made by Plaintiffs on their own behalf, and on

behalf of all others similarly situated; said averments are made upon personal knowledge as to
Plaintiff and their own acts, and as to all other matters, upon information and belief (based upon, inter
alia, the investigations made by Plaintiffs’ attorneys).

10. Wells Fargo has numerous depositors (hereinafter the “Depositors”) in California.

11. Many of the Depositors from time to time make deposits through Wells Fargo’s
automated teller machines (hereinafter “ATMs”).

12. The process of making a deposit at an ATM includes, inter alia: (a) inputting the
dollar amount of the deposit through a keypad; and (b) physically inserting the cash and/or checks to
be deposited.

COMPLAINT SEEKING MONETARY RECOVERY AS A REMEDY FOR FOR: (4]
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13. Sometimes, a Depositor will input a dollar amount through the keypad which is lower
than the actual dollar amount of the cash and/or checks inserted into the ATM. (For purposes of this
Complaint, this is referred to as an “Under-input”.)

14.  WhenaDepositor effects an Under-input, Wells Fargo discovers the fact of the Under-
input during its deposit verification process.

15. When a Depositor effects an Under-input, and where the Under-input is less than a
certain threshold amount (hereinafter the “Threshold Amount”), Wells Fargo acts in relation to
the Under-input in accordance with one of Wells Fargo’s official policies (hereinafter the “Excess
Funds Retention Policy”).

16.  Pursuant to Wells Fargo’s Excess Funds Retention Policy, Wells Fargo:

a. knowingly and intentionally obtains and retains the full amount of the cash and/or
checks deposited;
b. knowingly and intentionally fails to credit the Depositor’s account with the difference

between the higher amount deposited, and the lower amount keyed in by the
Depositor; and

C. knowingly and intentionally fails to inform the Depositor of either the fact of the
Under-input or the fact that Wells Fargo has retained the amount thereof.

17.  Restated in colloquial terms, when a Depositor Under-inputs a deposit by some amount
less than the Threshold Amount, Wells Fargo just keeps the extra money and doesn’t even tell the
Depositor.

18. Plaintiffs are informed and believe, and thereupon aver, that the Threshold Amount
is approximately Ten Dollars ($10.00).

19.  Wells Fargo’s Excess Funds Retention Policy is intended by Wells Fargo to generate
profit for Wells Fargo at the expense of its Depositors.

20. Plaintiffs are informed and believe, and thereupon aver, that the Excess Funds
Retention Policy is a policy generally applicable to those Depositors who use Wells Fargo’s ATMs.

21. Plaintiffs are informed and believe, and thereupon aver, that Wells Fargo knows the
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identities of those of its Depositors who have effected Under-inputs and whose monies Wells Fargo
has retained under the Excess Funds Retention Policy, and that Wells F argo also knows the exact
amount of each Depositor’s funds it has retained under the Excess Funds Retention Policy.

22.  Plaintiff, McLay, is a Depositor who has effected one or more Under-inputs and whose
monies Wells Fargo has retained under the Excess Funds Retention Policy. (These Under-inputs
occurred within San Diego County, California.)

23.  Plaintiff is ignorant of the number of Depositors who have effected Under-inputs and
whose monies Wells Fargo has retained under the Excess Funds Retention Policy. (Such persons
are hereinafter referred to as the “Policy Victims”.)

24, Plaintiffs are informed and believe, and thereupon aver, that discovery will reveal that
there are a sufficient number of Policy Victims to support the use of the class-action procedural
device.

25.  Plaintiffs bring this action on behalf of themselves, and on behalf of all others similarly
situated, as a class action pursuant to Section 382 of the California Code of Civil Procedure.

26.  The class which Plaintiffs seek to represent is composed of and defined in rhe
alternative as follows:

A. First Alternative Class Definition:

All Wells Fargo customers who have made one or more deposits into one or
more Wells Fargo ATMs where all of the following criteria are present: (a) the
customer input a dollar amount through the ATM’s keypad which was lower
than the actual dollar amount of the cash and/or checks inserted into the ATM;
(b) Wells Fargo retained the overage, crediting the customer’s account only
with the amount which the customer had input through the ATM’s keypad; (c)
the deposit occurred on or after 23 July 2005; and (d) the ATM was situated
within the State of California,

and any and all sub-classes which the Court determines would permit
utilization of the class action procedure;

B. Second Alternative Class Definition:

Such other class (and/or sub-classes) which the Court determines would
permit utilization of the class action procedure.
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27.  This action has been brought and may properly be maintained as a class action
pursuant to the provisions of Section 382 of the California Code of Civil Procedure because there is
a well-defined community of interest in the litigation and the proposed class is easily ascertainable:

a. Numerosity: While Plaintiff is ignorant of the number of persons in the Plaintiff
Class, Plaintiff is informed and believes it is sufficiently numerous to permit the use
of the class action procedural device.

b. Common Questions Predominate: Common questions of law and fact exist as to
all members of the Plaintiff Class and predominate over any questions which affect
only individual members of the class. These common questions of law and fact
include, without limitation:

(i) The exact terms and nature of Wells Fargo’s Excess Funds Retention Policy;

(i)  Whether Wells Fargo’s retention of the Policy Victims’ funds pursuant to
Wells Fargo’s Excess Funds Retention Policy constitutes conversion;

(ili) ~ Whether the Policy Victims are entitled to equitable relief under a theory of
unjust enrichment, and, if so, the nature of that equitable relief}

(iv)  Whether Wells Fargo’s Excess Funds Retention Policy constitutes unfair
competition for purposes of California’s Unfair Competition Law, and, if so,
the nature of the relief which should be afforded the Policy Victims under
California’s Unfair Competition Law; and

) The appropriate nature of class-wide relief.

c. Typicality: Plaintiffs are informed and believe, and thereupon aver, that their claims
are typical of the claims of the members of the Plaintiff Class. Plaintiffs are informed
and believe, and thereupon aver, that Plaintiff and all members of the Plaintiff Class
sustained injuries and damages arising out of Defendant’s common course of conduct
in violation of law as complained of herein, and that the injuries and damages of each
member of the Plaintiff Class were caused directly by the Defendant’s wrongful

conduct in violation of law as alleged herein.
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d. Adequacy of Representation: Plaintiffs are informed and believe, and thereupon
aver, that Plaintiffs will fairly and adequately protect the interest of the members of
the Plaintiff Class. Plaintiffs are informed and believe, and thereupon aver, that
Plaintiffs have no interests which are adverse to the interests of absent class members.

e. Superiority: Plaintiffs are informed and believe, and thereupon aver, that a class
action is superior to other available means for the fair and efficient adjudication of this
controversy since individual joinder of all members of the class is impracticable; class
action treatment will permit a large number of similarly-situated persons to prosecute
their common claims in a single forum simultaneously, efficiently, and without the
unnecessary duplication of effort and expense that numerous individual actions would
engender; furthermore, as the Defendant is expected to contend that the damages
suffered by each individual member of the class may be relatively small, the expenses
and burden of individual litigation might make it difficult or impossible for individual
members of the class to redress the wrongs done to them while an important public
interest will be served by addressing the matter as a class action. The cost to the court
system of adjudication of such individualized litigation would be substantial.
Individualized litigation would also present the potential for inconsistent or
contradictory judgments.

28.  Plaintiffs are unaware of any difficulties that are likely to be encountered in the

management of this action that would preclude its maintenance as a class action.
FIRST CLAIM FOR RELIEF
(for damages as a remedy for conversion)
(against Defendants, Wells Fargo, and DOES 1 through 100)

29.  The averments contained in paragraphs 1 through 28 hereof are incorporated herein

by reference.

30.  In each case in which a Depositor effects a deposit at a Wells Fargo ATM, the cash

and/or checks inserted into the ATM constitute a specific, identifiable sum.
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31.  Ineachcase in which a Depositor effects an Under-input, Wells Fargo accepts the cash
and/or checks deposited for the specific purpose of crediting the deposit to the Depositor’s account.
32.  The Depositors own, or at least have the right to possess, the cash and/or checks they
insert into the ATM to effect a deposit.
33. Wells Fargo’s retention — pursuant to its Excess Funds Retention Policy — of part of
the cash and/or checks inserted into the ATM is wrongful.
34.  Wells Fargo’s retention — pursuant to its Excess Funds Retention Policy — of part of
the cash and/or checks inserted into the ATM interferes with the Policy Victims’ rights to possess the
full amount of the cash and/or checks inserted into the ATM.

35. Each Policy Victim has sustained loss and/or damage as a result of Wells Fargo’s
above-described conversion of part of the cash and/or checks inserted by him or her into the ATM.

WHEREFORE, Plaintiff and the Plaintiff Class request relief as set forth hereinbelow.

SECOND CLAIM FOR RELIEF
(for restitution as a remedy for unjust enrichment)
(against Defendants, Wells Fargo, and DOES 1 through 100)

36. The averments contained in paragraphs 1 through 35 hereof are incorporated herein
by reference.

37.  Eachtime Wells Fargo has — pursuant to its Excess Funds Retention Policy —retained
part of the cash and/or checks inserted into the ATM by a Policy Victim, Wells Fargo has unjustly
enriched itself at the expense of a Policy Victim.

38.  Each Policy Victim has sustained loss and/or damage as a result of Wells Fargo’s
above-described retention of part of the cash and/or checks inserted by him or her into the ATM.

39. The circumstances of Wells Fargo’s above-described retention of the Policy Victim’s
funds are such that, as between the two entities, it is unjust for Wells Fargo to retain it.

WHEREFORE, Plaintiff and the Plaintiff Class request relief as set forth hereinbelow.

/1
/1]
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