

















30. The Mobile Mark 2007 also does not specify whether Wi-Fi, Bluetooth, and other
wireless devices must be turned on during testing, and allows computer manufacturers to
determine for themselves whether wireless devices will be left on during testing.
Computer manufacturers using the benchmark routinely turn off Wi-Fi, Bluetooth and
other wireless devices to achieve better results. The Mobile Mark 2007 was different
from the Mobile Mark 2005, which contained a Wireless Test involving the use of the
laptop wireless device to download information from typical websites. Inexplicably, the
Wireless Test was removed from the testing regimen by BAPCo for the Mobile Mark
2007 version. One of the primary reasons for using a laptop is wireless computing. Best
Buy certainly advertises that consumers may use their laptops for wireless computing.
No reasonable consumer would believe that they were prevented from wireless
comi)uting in order to achieve maximum battery life.

31. The Mobile Mark 2007 also allows or requires computer manufacturers to set the
main processor chip at 5% to 7.5% of normal capacity (essentially idle). Consumers
normally do not put programs on their computer to reduce their processor chip capacity to
such low levels.

32. In fact, such an adjustment is directly contrary to Best Buy’s advertisements, which
encourage customers to use their laptops for applications which require significant CPU
processing. As one example, viewing a DVD in a laptop may require 50% CPU usage or
more. Gaming may require even more significant CPU usage. Best Buy’s
advertisements and website claim that their laptops can be used for applications like
gaming and watching DVDs. No consumer would have any reason to think they could

not watch a DVD or play a computer game and not achieve the maximum battery life.




33. Consumers expect the advertised battery life to reflect the way the product is used in
real-life. Consumers do not normally use their laptop with the monitor screen set at the
lowest level, the wireless devices disabled, and the main processor chip to be idling.

34. Moreover, neither the computer manufacturers nor Best Buy disclose to customers
that battery life representations are based upon the laptop monitor being set to the lowest
setting, the wireless devices being disabled, and the main processor chip being set to 5%
to 7.5% (essentially idle).

35. The Mobile Mark 2007 has available three performance measures: (1) the “DVD
Test,” in which a DVD movie is played until the battery dies (significant battery usage);
(2) the “Performance Test,” in which the software directs the computer to perform
business tasks such as crunch numbers in Excel, manipulate graphics in Photoshop, and
send e-mail (the middle-of-the-road scenario); and (3) the “Reading Test,” in which an
automated script pretends to read a PDF document (e.g. the book War and Peace),
pausing two minutes on each page (minimal battery usage). The Reading Test is not too
different from merely leaving the laptop unattended. There is no “overall” rating under
the Mobile Mark 2007 test. Rather, the computer is given three scores, one for each
category (DVD, Performance, Reader). It is up to the laptop manufacturer which test to
report to consumers and retailers. Laptop manufacturers using the Mobile Mark 2007
routinely use the Reading Test scenario, because it produces the longest battery life
figure, and report those results to the computer retailers like Best Buy.

36. Upon information and belief, Best Buy also performs its own testing of laptops and

notebooks using the Mobile Mark 2007 standard.




37. Best Buy knows full well that laptop manufacturers use the Mobile Mark 2007 test.
In fact, Best Buy only very recently included a link on its website which reads:
Details
Battery Life
Battery life tested using MobileMark 2007. Battery life will vary depending on the
product configuration, product model, applications loaded on the product, power
management setting of the product, and the product features used by the customer.
As with all batteries, the maximum capacity of this battery will decrease with time
and usage.
38. This warning is not located anywhere on the Best Buy product tags accompanying
each laptop in the store. It is not on product specifications handed out by representatives
in the store. In fact, if a customer asks for detailed specifications on a laptop, the Best
Buy representative will print out a spec sheet without the above-mentioned battery life
disclosure.
39. For consumers who saw the battery life “disclosure” on the website, the website
disclosure does not contain a link to the Mobile Mark 2007 test. It does not explain the
Mobile Mark 2007 testing. It does not contain information on how to learn what the
Mobile Mark 2007 test consists of. It does not explain that the battery life claims are
based upon a dimmed, barely readable screen, a disabled Wi-Fi, and an idling computer
processor. No reasonable consumer shopping in the store or online could have been
expected to understand that the representations as to number of hours of battery life were
limited in this fashion.
40. Written advertisements disseminated by Best Buy to consumers in Missouri
contained similar “Up to X Hours™ misrepresentations. Some, but not all, of these

advertisements, contained barely legible microprint containing the same disclaimer as in




Para. 37. Nowhere in these advertisements did Best Buy explain that its battery life
claims in its advertisements were based upon a dimmed, barely readable screen, a
disabled Wi-Fi, and an idling computer processor. No reasonable consumer reading the
advertisements could have been expected to: (1) read the tiny microprint; and (2)
understand that the representations as to number of hours of battery life were limited in
this fashion.

41. Other electronics retailers do not make similar “Up to X Hours” representations
based upon the Mobile Mark 2007 test. Best Buy gains a commercial advantage by lying
to customers about expected battery life.

42. In addition, Best Buy representatives encourage customers to purchase more
expensive models based upon false battery life claims, thereby reaping additional profits
due to fraud and deception. |

43. In addition, Best Buy sells for $39.99 a separate package called “System Customized
Computer Optimization,” in which Best Buy will make the computer immediately
“ready” for use when the computer leaves the store, and the price inctudes Best Buy fully
charging the laptop’s battery. Best Buy store representatives tout this service to
customers and claim that customers can start using the laptop without a power outlet
immediately upon leaving the store. In fact, the representative who spoke to Plaintiff
Darmon told him that if he bought the Computer Optimization service, he could go to any
Starbucks and start working on the computer immediately.

44. Patrick Moorhead, Senior Vice President and Chief Marketing Officer for AMD,
which is a member of BAPCo., stated on March 12, 2009, “The issue is we are not being

entirely honest with users about what PC battery life they can expect to actually
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experience.” “There’s only three endings to this story. Either the industry regulates
itself, or the FTC steps in and regulates us, or we get hit with a class action.”

45. Ketan Pandya, head of AMD-based products at Dell, stated, “Customers expect the
advertised battery life to reflect the way they really use the product.”

46. AMD has made several different proposals to BAPCo to eliminate the current
fraudulent and misleading reporting of battery life. One proposal was to use the
3DMark06, a still-flawed but more realistic battery life standard. The 3DMark06
proposal, and all other alternative proposals urged by BAPCo., were never approved by
BAPCo., due to objections by BAPCo. members. BAPCo. has refused to publish the
AMD proposals and the minutes of its meetings, citing confidentiality. BAPCo also
refuses to publish the results of all three tests (DVD, Performance, and Reading) for the
Iaﬁtops which are certified under their benchmark. Upon information and belief, Best
Buy is aware of the results of all three Mobile Mark 2007 tests, and chooses purposely to
use the results from the tests providing the longest battery life claim.

47. The computer manufacturers who are members of BAPCo., despite being given the
opportunity to adopt a more truthful, less misleading standard, have rejected alternatives
in favor of continuing to misiead and deceive consumers.

48. Best Buy knows full well of the misleading nature of the Mobile Mark 2007 test, and
yet continues to make false and deceptive claims of battery life based upon the false
standard.

49. Despite published articles in late June 2009 in The New York Times Online and
Newsweek, pointing out the misleading and deceptive nature of battery life claims being

made, Best Buy, out of pure greed, still continues to this day to mislead, cheat, and
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deceive consumers buying its computer laptops and notebooks by making false and
misleading battery life claims.

50. Other electronic products also have battery life issues, but in those cases,
manufacturers have chosen to explain battery life to consumers.

51. For example, in 2003, digital camera manﬁfaculrers continued to make false and
misleading claims about camera battery life. However, the Camera and Imaging Products
Association (“CIPA™) cleaned up the mess by developing a battery test which measured
the way people actually use digital cameras in the real world: (1) a picture was taken
every 30 seconds, half with the flash on and half with the flash off; (2) the camera was
zoomed all the way in and all the way out before each shot; (3) the screen was left on;
and (4) after every 10 shots, the camera was turned off. Today, these CIPA battery life
ratings more closely track the real way consﬁmers use the product, and are not deceptive.
52. Cellphones have similar battery life issues. However, the cell phone industry
explains battery life by giving one measurement for talk time (which uses a lot of battery)
and one measurement for “standby” time (which uses low battery).

53. iPods are advertised with “24 hours of music playback/ 6 hours of video.”

54. Even non-electronic items are measured this way (e.g. 26 miles per gallon city/ 32
miles per gallon highway).

55. Yet, the computer manufacturers and their distributors like Best Buy continue to
market laptops and notebooks to consumers using misleading and deceptive claims
concerning long battery life.

56. Under normal usage conditions, it is impossible to achieve the maximum level of

hours advertised by Best Buy for their computer laptops and notebooks.
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57. In fact, when a computer laptop leaves Best Buy’s store fully charged, if one
immediately clicks the battery icon in the lower right corner, the Microsoft Windows
Power Options page will demonstrate that the battery life of the laptop is, in fact, much
shorter than the amount Best Buy claims.

PLAINTIFF DAMON BARTON’S FACTUAL ALLEGATIONS

58. Plaintiff Damon Barton went to the Best Buy Store on Highlands Blvd. in St. Louis
County on July 6, 2009, intent on purchasing a computer laptop for his wife.

59. The computer was to be used for personal, family, or household use.

60. He locked at the computers on display in the Laptop Computer section of the store.
61. Various brands of laptops were being sold, including Dell, HP, Toshiba, Sony, and
Best Buy’s own brands.

62. Each computer contained a product tag from Best Buy listing the price and features.
Each of the product tags seen by Plaintiff contained a representation as to battery life,
which was “Up to” a specified number of hours (typically between 2 and 7 hours).

63. Long battery life was important to Plaintiff,

64. Plaintiff Barton searched for the laptop with the longest battery life. Plaintiff Barton
asked a representative at the store which laptop had the longest battery life and the
representative directed him to several models with long battery life. The representative
pointed out the Best Buy product tag below each laptop showing the battery life.

65. Barton decided to purchase a Dell Studio 1737-020B Laptop Model T6400 with Intel
Core 2 Du Processor for $749.99 plus tax. The tag below the laptop read: “Battery: up
to 7 hours.” Barton also purchased the $39.99 “System Customized Computer

Optimization” package from Best Buy. The store representative claimed that the $39.99
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price included, among other things, Best Buy’s full charging of the faptop battery.
Accordingly, there can be no claim that the battery was no properly charged, as the
battery was charged by Best Buy’s own representatives.

66. After Barton purchased the laptop on July 6, 2009, he returned with it to his home in
St. Louis County,

67. Barton left-clicked the battery icon in the lower right corner of the screen.

68. A Microsoft Windows Vista Power Options page came up, which contained three
possible settings: (1) “Dell” (later, when the same icon was clicked, this setting read
“Balanced”), which was set in the middle, allowing for an equal amount of performance
and battery conservation; (2) “Power Saver,” which could be set so as to fully maximize
battery life conservation at the expense of performance; and (3) “High Performance,”
which could be set to fully maximize perfofmance at the expense of battery life
conservation. Barton un-clicked the store Power setting for “Dell/Balanced” (middle of
the road) and clicked the Power setting for “Power Saver,” in order to enable the machine
to have its longest possible battery life.

69. The Windows Vista Power Options page stated, incredibly, the following:

(a) using the “Dell/Balanced” (middle of the roa ”’) setting, the battery life of ﬁc
computer with that setting would last 2 hours and 30 minutes;

(b) using the “Power Saver” (longest battery life) setting, the battery life of the computer
with that setting would last 3 hours, 30 minutes.

70. Best Buy obviously knows that the computer laptops it sells have Windows Vista or
Windows XP Power Options screens which, at the time of purchase, represent a

maximum battery life time which is substantially less, and in many cases, less than half
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of the amount of maximum battery life claimed by Best Buy. Despite this knowledge,
Best Buy fraudulently represented to Barton that his laptop would last up to 7 hours.

71. Barton was surprised to see the battery life meter read so low when he had been
promised a battery life of 7 hours. Barton returned to the Best Buy store and asked the
representative about the battery life. He asked what the 7 hours in the representation was
based upon. He asked, “Is there anything in writing that I could lock at?” The
representative answered no, nothing in writing. The representative mentioned nothing
about Mobile Mark 2007. The representative mentioned nothing about turning the screen
to 60 nits. The representative mentioned nothing about disabling Wi-Fi and other
wireless devices. The representative mentioned nothing about setting the processor to a
level of 5% to 7.5%.  The representative said she sometimes switches the color scheme
on the desktop screen to white. She also said Barton could check the Power Options
settings (Barton had already done this).

72. Barton asked for the representative to make a copy of the product tag. The
representative said it was their store policy not to provide a copy of the tag with the price
on it, but that she could copy everything else, so the price was redacted from the tag.

She also printed out a list of the product specifications, which again mention nothing
about the Mobile Mark 2007 or the method by which Best Buy justified its 7 hour battery
life claim.

73. Barton then returned home. Barton right-clicked the battery icon in the lower right
hand comer of the screen and was given four options: (1) Dell Battery Meter; (2) Power

Options (which pointed to the same Windows Vista Power Options screen set forth above
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in para. 69); (3) Windows Mobility Center; and (4) Show System icons. Barton clicked
on the Dell Battefy Meter. The Dell Battery Meter read 98% charged.

74. Incidentally, it should be noted that no anti-virus software was initially installed on
the machine (some claim that anti-virus software may drain battery). The desktop screen
was the same one provided at purchase. The Windows sidebar was the same one which
came with the computer as purchased and “optimized.”

75. The computer was originally purchased at Best Buy at 2:14 p-m.

76. Barton inserted a DVD into the laptop computer at 4:00 p.m of the same day as the
purchase (without a power outlet).

77. At 4:00 p.m. on the same day of purchase, Barton began playing a DVD in the new
laptop. At 6:15 p.m. (2 hours and 15 minutes), the laptop powered off. Barton brought
up the screen again at 6:30 p.m. The battéry life indicator read 0%. The computer
continued to run for 6 more minutes until it shut down altogether.

78. Barton then right-clicked on the battery icon, clicked the Dell Battery Meter, and
noted a statement at the bottom which read, “Dell Extend?:d Battery Life is disabled.”
Next to that statement was a button which read “Enable.” Barton clicked on the “Enable”
button in the hopes to extend the battery life further. The “Dell Extended Battery Life
Extender” gave Barton an additional 15 minutes, ail the time with a battery reading of
0%. At 6:51 p.m., the laptop turned off altogether and stopped playing the DVD.

79. The battery life of the computer, despite being represented to be up to 7 hours, on the
day of purchase, with every battery life extension option clicked, lasted less than 3 hours.
80. During the playing of the DVD, Barton did not dim the computer monitor screen to

60 nits, disable the Wi-Fi, or lower the CPU setting, as he was never told or instructed
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anywhere to do so. Barton does not possess a nit-meter. His computer had no settings
listing brightness in nits.

81. Barton went back to the Dell Battery Meter page and found a page in which Dell
listed tips for extended battery life. One was to turn off the CD/DVD drive (in other
words, don’t watch movies!).

82. Best Buy makes similar false claims about maximum battery life regarding every
laptop t sells in its stores and nearly every laptop that it sells online.

CLASS ACTION ALLEGATIONS

83. This action is brought by Plaintiff pursuant to Missouri Supreme Court Rule 52.08
and Rev. Stat. Mo. Secs. 407.025.2 and 407.025.3, on behalf of himself and thousands of
other computer laptop and notebook purchasers from Best Buy who are similarly situated
to Plaintiff. The class is defined as follows:
CLASS DEFINITION
All residents of Missouri who, between March 2008 and the date of final
judgment or settlement, have purchased a computer laptop or notebook
computer from Best Buy (either in one of its stores or online), for personal,
family, or household use, and to whom Best Buy represented that the laptop or
notebook would have a battery life of a specified maximum number of hours,
OR “up to” a specified maximum number of hours.
84. The class is so numerous that joinder of all members is impractical. Best Buy has at
least 17 stores throughout Missouri and sells thousands of computer laptops and
notebooks each year. It is estimated that the Class will be composed of at least 100,000
persons.
85. Each Plaintiff will be claiming benefit-of-the-bargain damages for the laptop or

notebook he or she purchased, which will be some fraction of the cost of the laptop. A

laptop typicaily sells for between $500 and $3,000.
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86. No attorney would have the financial resources to litigate this case against fierce
opposition from the Defendants when the potential for recovery is so small for each class
member. Therefore, joinder of all similarly situated plaintiffs is appropriate.

87. The claims asserted by Plaintiff on behalf of himself and all similarly situated Class
members present questions of fact or law common to the class, including, inter alia,
whether Defendants engaged in deceptions and concealments in making battery life
representations in violation of the Missouri Merchandising Practices Act (“MMPA™),
Rev. Stat. Mo. Secs. 407.025 and 407.020.

88. The claims asserted by Plaintiff on behalf of himself are typical of the other Class
members’ claims in that the other Class members also received similar battery life
misrepresentations.

89. Plaintiff will fairly and adequately i)fotect the interests of the members of the Class
in that his claims are similar, the amount of damages are similar, and the relief requested
1s similar.

90. The prosecution of separate actions by individual members of the Class would create
the risk of: (a) inconsistent or varying adjudications with respect to individual members
of the class which would establish incompatible standards of conduct for Defendants; and
(b) adjudications with respect to individual members of the Class which would as a
practical matter be dispositive of the interests of other members not parties to the
adjudications or substantially impair or impede their ability to protect their interests.
Furthermore, Defendants have acted or refused to act on grounds generally applicable to
the class, thereby making appropriate final injunctive relief or corresponding declaratory

relief with respect to the class as a whole.
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91. Defendants have instituted a nationwide practice of deception, fraud, concealment,
suppression, omission, and unfair practices.

92. The undersigned counsel is experienced legal class counsel, having handled class
action cases for fifteen years, and will adequately protect the interests of the Class
members.

93. To Plaintiff’s knowledge, there currently are no other similar actions filed against
these Defendants making similar claims.

94. Questions of law and fact common to the members of the class predominate over
questions affecting individual members. Those common questions of law and fact
include:

Fact Questions

(a) did the Defendants know that the Mobile Mark 2007 test required the operator to dim
the screen monitor to 20% to 30% of its normal brightness, to disable Wi-Fi, Bluetooth
and other wireless devices, and to reduce the CPU to 5% to 7.5%?

(b) did the Defendants know that most customers do not use their laptop or notebook with
a dim screen, disabled wireless devices, and an idling computer processor?

() did the Defendants conceal from consumers: (1) the existence of the Mobile Mark
2007 test; and (2) the fact that the Mobile Mark 2007 test required users to dim their
screen monitor substantially, to disable Wi-Fi, Bluetooth, and other wireless devices, and
to reduce the CPU to 5% to 7.5%?

(d) did Defendants know that AMD had recommended different standards which would
provide a more realistic appraisal of laptop battery life, and, if so, why didn’t Best Buy

change its practices regarding battery life representations?
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(e) did the Defendants market their laptops as being “ultraportable” and capable of being
used without an outlet?

(D) did the Defendants market their laptops as being capable of supporting multiple types
of applications requiring significant processing power?

(g) did the Defendants provide any guidance to consumers as to how best to maximize
their battery life?

(h) do the regular salespersons on the floor of Best Buy have any script or training
materials which would provide them with knowledge as to the nature of the Mobile Mark
2007 test or the scientific basis for Best Buy’s advertised battery life claims?

(i) according to Best Buy’s marketing research, is battery life an important consideration
for consumers when buying laptops for personal, family or household use?

(§) was Best Buy aware of AMD’s clai:ﬁs beginning in March 2009 that the current
Mobile Mark 2007 test was misleading to consumers, or aware of published accounts of
the battery life issue in The New York Times Online or Newsweek Magazine, and, if so,
why did Best Buy continue, after the publication of these articles, to market laptops using
the misleading Mobile Mark 2007 standard?

(k) did Best Buy conduct its own testing of computers using the Mobile Mark 2007
standard?

(1) did any officials from Best Buy believe that the Mobile Mark 2007 standard was
misleading to consumers?

(m) did Best Buy receive complaints from consumers about battery life, and what was

done in response?

20




(n) did any Best Buy representatives ever represent to coﬁsumers that they had to turn
their monitor to 60 nits, disable Wi-Fi, Bluetooth and wireless devices, and reduce their
CPU to 5% to 7.5% of its capacity in order to hope to achieve the advertised battery life
maximum?

{0) what did Defendants tell their own managers and employees internally about battery
life claims?

(p) did Best Buy know that the Dell laptop computers it sold had a Microsoft Windows
Power Options screens which stated that irrespective of the power option selected, the
maximum battery life of the computer was substantially less than the amount Best Buy
claimed (even on the first day of purchase)?

(q) why does Best Buy set the Power Option screen at the store to “Balanced”?

(r) does Best Buy ever tell customers at the time of purchase that they need to set their
desktop screen to white or disable their toolbar? and

(s) other fact questions.

Law Questions

(a) did the Defendants engage in an unfair practice in connection with the sale or
advertisement of merchandise under the MMPA when they represented to Missouri
consumers that their laptop or notebook would last up to a specified number of hours,
when Defendants knew that the claim of maximum battery life was based upon Mobile
Mark 2007 testing, a test which, due to its flaws and manufacturer loopholes, bore no

relation to real-life use of the product;
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(h) do the Defendants have affirmative defenses which are common to all class members?
and

(1) other legal questions.

95. A class action is superior to other available methods for the fair and efficient
adjudication of this controversy.

96. To Plaintiff’s knowledge, no other individual has expressed an interest in bringing an
individual action against Defendants based upon these claims.

97. It is desirable to concentrate the litigation of these many claims in one forum.

98. There will be very few management difficulties likely to be encountered if this case
is certified as a class action.

99. Accordingly, class certification is appropriate.

COUNTI
(Missouri Merchandising Practices Act, Rev. Stat. Mo. Secs. 407.025 and 407.020)

100. Plaintiffs reincorporate and realleges Paragraphs 1 through 99 as if more fully set

forth herein.

101. Rev. Stat. Mo. Sec. 407.020 provides as follows:

407.020. 1. The act, use or employment by any person of any deception, fraud,
false pretense, false promise, misrepresentation, unfair practice or the concealment,
suppression, or omission of any material fact in connection with the sale or
advertisement of any merchandise in trade or commerce or the solicitation of any
funds for any charitable purpose, as defined in section 407.453, in or from the state
of Missouri, is declared to be an unlawful practice. The use by any person, in
connection with the sale or advertisement of any merchandise in trade or commerce
or the solicitation of any funds for any charitable purpose, as defined in section
407.453, in or from the state of Missouri of the fact that the attorney general has
approved any filing required by this chapter as the approval, sanction or
endorsement of any activity, project or action of such person, is declared to be an
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unlawful practice. Any act, use or employment declared unlawful by this
subsection violates this subsection whether committed before, during or after the
sale, advertisement or solicitation.

102. Rev. Stat. Mo. Sec. 407.025.1 and 407.025.2 provide as follows:

407.925. 1. Any person who purchases or leases merchandise primarily for personal,
family or household purposes and thereby suffers an ascertainable loss of money or
property, real or personal, as a result of the use or employment by another person of a
method, act or practice declared unlawful by section 407.020, may bring a private
civil action in either the circuit court of the county in which the seller or lessor resides
or in which the transaction complained of took place, to recover actual damages. The
court may, in its discretion, award punitive damages and may award to the prevailing
party attorney's fees, based on the amount of time reasonably expended, and may
provide such equitable relief as it deems necessary or proper.

2. Persons entitled to bring an action pursuant to subsection 1 of this section may, if
the unlawful method, act or practice has caused similar injury to numerous other
persons, institute an action as representative or representatives of a class against one
or more defendants as representatives of a class, and the petition shall allege such
facts as will show that these persons or the named defendants specifically named and
served with process have been fairly chosen and adequately and fairly represent the
whole class, to recover damages as provided for in subsection 1 of this section. The
plaintiff shall be required to prove such allegations, unless all of the members of the
class have entered their appearance, and it shall not be sufficient to prove such facts
by the admission or admissions of the defendants who have entered their appearance.
In any action brought pursuant to this section, the court may in its discretion order, in
addition to damages, injunction or other equitable relief and reasonable attorney's
fees.

103. Defendants concealed, suppressed, and omitted the following material facts in
connection with the sate and advertisement of computer laptop and notebooks

(merchandise) to consumers in Missouri:

(a) that claims of maximum battery life were based upon the Mobile Mark 2007 test;

(b) that claims of maximum battery life were based upon testing which bore no relation to
real-life use of the product;
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116. Plaintiffs seek the following retief:

(a) an order, entered as soon as practicable, certifying this case as a class action under
both Rule 52.08 and the MMPA; |

(b) an order directing that appropriate notice to class members be delivered;

(c) compensatory damages for Plaintiff and the other Class Members in an amount which
is fair and reasonable to compensate them for their benefit-of-the-bargain damages;

(d) under Count I only, punitive damages in an amount which is fair and reasonable;

(€) under Count I only, reasonable attorney’s fees and costs; and

(f) such other relief as the Court deems just and proper.

Respectfully Submitted,

THE MEDLER LAW FIRM

F. Medler,}Jr. #38533
amarg M. Medler #38534
2 Timbers Drive

St. Louis, MO 63124
(314)-210-4745

(314)-210-4744

(314)-993-6533 (fax)
john‘@medler.com
tammvmedle/@aol.com

Attorneys for Plaintiff F. Damon
Barton and all Members of the Class
similarly situated to Plaintiff
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