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Case 1:
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Richard N. F.rieéiman, Esquire ‘ ‘
8925 S.W. 148™ Streer, Suite 200 0 9 = 2 1 ( 4 5
Miami, Florida 33176 = ¥

2
3 || Attorney for Plaintiffs,
STEAPHAN WEIR, CHAD NEEDY MICHAEL D’AMBROSE, LIAM WEIR, & LAYNE
4 ||BEDNAR AND ALL SHAREHOLDERS OF SMART SMS CORP. SIMILARLY SITUATED
5 UNITED STATES DISTRICT COURT | -
P FOR THE SOUTHERN DISTRICT OF FLORIDA C, V UN GAR O
8]
v MAGISTRATE JUDGE
g STEAPHAN WEIR, individually, CHAD Case No.: SIMONTON
NEEDY, individually, MICHAEL : ‘
9 || D’AMBROSE, individually, LIAM WEIR, | COMPLAINT FOR:
mdividually, and LAYNE BEDNAR, 1. INJUNCTIVE RELIEF
10 lindividually, on behalf of themselves and all 2. C%\ISPIR(J;CY TOCOMMIT S g
harehold f Smart SMS Corp., a Florid VIOLATIONS GF SECURITIES LAW
1 zoarir:tioenrss?mi;:gr situatedorp Hrond 3. LENDER LIABILITY
rporation, y 4. BREACH OF FISUCIARY DUTY
12 Plaintiffs 5. COMMON LAW FRAUD AND DURESS
o 6. TORTYGUS INTERFERENCE
13 v 7. NEGLIGENT RETENTION
’ 8. USURY
14 ||SCOTT A. STAGG, mdividually, and as a
director of Smart SMS Corp., and Stagg DEMAND FOR JURY TRIAL
I5 1| Capital Group, LLC, et al, STAGG CAPITAT,
16 GROUP, LLC, a Delaware corporation, FILED by _ATS be.

DISTRESSED HIGH YIELD TRADING
17 || OPPORTUNITIES FUND, LTD., a Britisk

Virgin Islands company, SV SPECIAL JUN 2 & 2009
I8 || SITUATIONS FUND, LLC, a Delaware STEVEN M. LARIMORE
19 || Corporation, SV SPECIAL SITUATIONS GLERKL. S, DIST. G-

MASTER FUND LTD, a Brtish Virgin

20 || Islands company, AMIR K{1AN individually,
and as a director of Smart SMS Corp. and

21 Stagg Capital Group, LLC, et al., BRIAN COMPLAINT
22 || TRAINOR, individually, as an officer of

" || Smart SMS Corp., and an employee of Stagg
23 || Capital Group, LLC, et al., and DOES 1 to0 50.

4 Inclustve,
25
Defendants.
26
- Plaintiffs Steaphan Weir, Chad Needy, Michael D’Ambrose, Liam Weir, and Layne

Bednar, individually, and for and on behalf of all of the shareholders of Smart SMS Corp., a
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1 || Florida corporation, similarly situated, by and through their undersigned attorney, submit thig

2 || Complaint (the “Complaint”) against the Defendants named herein, and allege as follows:

3 ||L JURISDICTION

4 1. Jurisdiction of this Court is invoked under a federal question pursuant to 28 U.S.(
5 11§ 1331, 15 USCA § 78 j(b), and CFR § 240.10b-5.

6 2. This Court has jurisdiction over this action pursuant to 28 U.S.C § 1332(a)(2) in
7 ||that Plaintiffs and Defendants are citizens of different states and the matter in controversy
8 [lexceeds $75.000, exclusive of interest and costs.

9 3. This Court has supplemental jurisdiction over Plaintiffs state law claims pursuant

10 || to 28 U.S.C § 1367(a).

11 4. This Court has jurisdiction to render the injunctive relief sought by Plaintiffs
12 || pursuant to 28 U.S.C § 2201.

13 ||IL STANDING AND VENUE

14 s. As shareholders of Smart SMS Corp., a Florida public corporation with over 150
15 || shareholders whose shares are traded on the “Pink Sheets” (“Smart”), Plaintiffs have standing to
16 || sue Defendants.

17 6. Venue is proper in this district because a substantial portion of the transactions and
18 || wrongs complained of herein occurred in this district, in that Smart, as a Florida corporation,|
19 || borrowed money from and sold and issued shares to the Defendants. The claims arose in this
20 ||district. Smart is incorporated in the district and the defendants have conducted business in this

21 Hdistrict.

22

23 11 PARTIES TO THE ACTION

24 A. Plaintiffs

25 7. Plaintiff Steaphan Weir is sui juris, a resident of Los Angeles, California, a

26 ||common shareholder of Smart, with over 10% of the issued and outstanding shares of Smart, and

27 ||a director and chief executive officer of Smart. (“Weir” or “Plaintiffs™).
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1 &. Plaintiff Chad Needy is sui juris, a resident of Chicago, Illinois, and is 4
2 || substantial sharcholder of the common shares of Smart. (“Needy” or “Plaintiffs”).
3 9. Plaintiff Michael D’ Ambrose is sui Juris, a resident of Chicago, Illinois, and 4
4 || substantial shareholder of the common shares of Smart, (“D’Ambrose” or “Plaintiffs”).
35 10.  Plaintiff Liam Weir is sui Juris, a resident of Los Angeles County, California, and

6 || 1s a substantial shareholder of the common shares of Smart. (“Liam” or “Plaintiffs™).
7 I1. Plaintiff Layne Bednar is sui juris, a resident of Los Angeles County, California, is
8 || Chief Operating Officer of Smart, and is a substantial shareholder of the common shares of
9 |{Smart. (“Bednar” or “Plaintiffs”).
10 B. Defendants
11 12, Plaintiffs are informed and believe and thereon allege that Defendant Stagg Capital
12 || Group, LLC (“Stagg Capital”) is a Delaware corporation with its principal office in Greenwich,
13 || Connecticut. Stagg Capital, LLC is a lender to Smart.
14 13. Plaintiffs are informed and believe and thereon allege that Defendant Distressed,
15 || High Yield Trading Opportunities Fund, Ltd. (the “High Yield Fund”) is a British Virgin Islands
16 |lcompany with its principal office in Greenwich, Connecticut. High Yield Fund is a lender to
17 || Smart, and is the owner of more than 10% of the issued and outstanding common shares of
18 || Smart.
19 14, Plaintiffs are informed and believe and thereon allege that Defendant SV Special
20 ||Situations Fund, LLC (“SV Fund”) is a Delaware corporation with its principal office in)
21 || Greenwich, Connecticut. SV Fund is a lender to Smart.
22 5. Plaintiffs are informed and believe and thereon allege that Defendant SV Special
23 || Situations Master Fund, Ltd. (the “Master F und™), is a British Virgin Islands company with its
24 ||principal office in Greenwich, Connecticut. Master Fund is a lender to Smart and is a substantial
25 || sharcholder of the common shares of Smart.
26 16.  Plaintiffs are informed and believe and thereon allege that Defendant Scott A
27 ||Stagg, an individual, (“Stagg”), resides or resided at all material times related hereto, in Whitd

28 || Plains, New York, and acted as a managing director of the High Yield Fund, the Master Fund))
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Case 1:

1 ||SV Fund, and Stagg Capital, as well as a controlling director of Smart. Stagg is a lender to
2 |/ Smart and is a substantial shareholder of the common shares of Smart.
3 17, Plaintiffs are informed and believe and thercon allege that Defendant Amir Khan,
4 ||an individual, (“Khan”), resides or resided at all material times related hereto, in Wilton,
5 || Connecticut, and acted as portfolio manager and director of the High Yield Fund, the Master
6 || Fund, SV Fund, and Stagg Capital, as well as a director of Smart. Khan is a lender to Smart and
7 ||1s a substantial shareholder of the common shares of Smart.
8 18, Plaintiffs are informed and believe and thereon allege that Defendant Brian F.
9 || Trainor, an individual, (“Trainor”), resides or resided at all material times related hereto, in
10 || White Plains, New York, and acted as an agent of the High Yield Fund, the Master Fund, SV
11 || Fund, and Stagg Capital, and is an officer of Smart
2 19. All Defendants collectively are hereinafter referred to as “Defendants”. Plaintiffs
13 || are informed and believe and thereon allege that at all times herein mentioned, DOES 1 through
14 1150, inclusive, and each of them, were agents of Defendants, and of each other, and were, at all
15 || times herein mentioned, acting within the course and scope of such agency.
16 C. Corporate Entity
17 20.  The effected corporate entity is Smart SMS Corp., a public company incorporated
18 ||in Florida, headquartered in Los Angeles, California. Smart stock is traded nationally on the]
19 ||“Pink Sheets” under the symbol “STMC.PK” and is therefore subject to federal and state

20 |1 securities laws.

oo ||V, FACTUAL BACKGROUND AND ALLEGATIONS COMMON TO ALL CLAIMS
23 IFOR RELIEF

24 A. Stagg Capital, High Yield Fund, SV Fund, Master Fund, Stagg and Khan

25 || (“Defendant Lenders”).

27 21, The causes alleged herein concern Smart, of which the Plaintiffs are shareholderg

28 |1 and of which the Defendants are lenders and control shareholders.
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1 22, As sharcholders of Smart, Plaintiffs bring this action against the Smart lenders
2 ||sharcholders and directors named as Defendants herein for breach of the federal securities laws,
3 ||breach of fiduciary duty, common law fraud and duress, tortious interference, lender liability,

negligent retention, and usury.

[V I °N

23. This Complaint involves the unlawful actions of greedy and self-serving hedge
6 || fund managers who loaned funds to a small public company at usurious and commercially]
7 ||unreasonable rates, acquired a significant ownership interest in Smart, assumed control of
8 || Smart’s board, and guided Smart towards financial ruin through a series of nefarious and foolish|
9 ||acts that could lead to only one result: the insolvency of Smart and the destruction of any

10 i} sharcholder value.

11 24.  While it is not unusual for lenders to assume one or more positions on the board off

12 || directors of a debtor corporation to which they advance funds, the Defendants have misbehaved

13 ||in a manner demonstrating a complete disregard for their fiduciary duties, commifting gross

14 |inegligence contrary to the business Judgment rule.

15 25.  These predator Defendants have acted in bad faith and have overreached their

16 || relationship with the debtor, Smart, by using the debt owed by Smart to Defendants, plus 2

17 ||majority of the director positions, as a means to assume complete control over the daily]

18 || operations and management of Smart and thereby to assume absolute control over all of Smart’s

19 |} assets, representing collateral for their debt, and preventing Smart from operating independently]

20 |/ to carn money to pay off the debt to them and increase shareholder value.

21 26. Specifically, the Defendants have: ( a) dictated how the money loaned would be

22 || spent by Smart; (b) defined how Smart would operate all aspects of its business; (¢) assumed the

23 ||role of hiring, maintaining and terminating employees; (d) forestalled and interfered with anyl

24 ||attempts by Smart to obtain other sources of funding; (¢) created a constant state of need in

25 ||Smart so that Smart would be required to plead for more funding, and then only lending

26 | additional funds under egregious terms, only from Defendants; (f) assumed management roles

27 ||beyond the scope of their authority as directors; (g) mstalled an officer in Smart and its wholly]

28 ||owned subsidiaries, Defendant Trainor, loyal not to Smart, but to the Defendants who worked
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1 || from the offices of the Defendants; (h) granted exclusive control and knowledge of confidential

2 i financial information in Smart’s books and records to Defendant Trainor; (i) cut off Smart’y
3 || officers and management team from supervising or even communicating with Smart’s wholly
4 |lowned subsidiaries; (j) charged egregious rates of interest and demanded unjust and inequitable
5 ||amounts of stock and warrants in consideration for making loans; (k) forced Smart to expend
6 || Smart’s resources on Defendants Stagg and Khan’s personal aims and preferences, and (1)
7 || managed Smart’s affairs in a grossly negligent manner, impeding any reasonable chance of
8 1isuccess by Smart.

9

10 B. Lending Events

11 27. From the period August 6, 2007 to March 2009, the Defendants advanced funds to)

12 || Smart totaling approximately $26 million, less than $2 million of which was ever available to
13 || Smart for its operations. The other $25-plus million went for acquisitions, loan repayments {o
14 || Defendants, loans to other companies, and operating capital for Smart’s subsidiaries.

15 28.  The first two notes were issued on August 6, 2007. At that time, Smart and
16 || Defendants executed a Securities Purchase Agreement (“SPA”). Pursuant to the SPA, the first
17 || two promissory notes were executed between Smart and Defendant Hi gh Yield Fund. These and
18 || subsequent loans were represented by promissory notes. Their principal amount, interest rate,

19 ||additional consideration involved in the loans, market value of stock issued, effective interest

2 rates, and related material facts are listed in chronological order herein below:

21 29. On August 6, 2007, the High Yield Fund loaned Smart pursuant to two promissory
22 || notes, each for $6,500,000, a total of $13,000,000, at a rate of 15% interest. As required, Smart
23 ||issued 13,000,000 shares of Smart common stock with a then-market value of $0.64 per share for
24 || a total value of $8,320,000, which is an effective annual interest rate of 47%.

25 30.  On October 12, 2007, the Master Fund loaned Smart $675,000 pursuant to 4

26 || promissory note, at a rate of 15% percent interest. Smart issued 675,000 shares of common stockl
27 || with a then-market value of $1.10 per share for a total market value $742,500, which is an|

28 || effective annual interest rate of 67%.

6
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1 31. On November 14, 2007, the following notes were entered into by Smart: (a) the
2 || Master Fund loaned to Smart $7,000,000; (b) Stagg loaned Smart $3,000,000; and (c) Khan
3 || loaned Smart $1,000,000. Each of these three notes carried a 15% interest rate. As required,
4 ||Smart issued a total of 11,000,000 shares of common stock to these Defendants with a then-
5 || market value of $2.75 per share for a total market value 530,250,000, which is an effective
6 || annual interest rate of 144%.

7 32. Pursuant to the loan terms, commencing on or about August 31, 2007, and through
8 |[the beginning of July 2008, Smart repaid a significant portion of their debt, repaying tol
9 || Defendants over $6,000,000 during an eleven-month period.
10 33.  On July 17, 2008, Defendants sent a default notice to Smart after Smart failed to

11 ||make a debt repayment due two weeks carlier. Exhaustive efforts by Smart ensued with the
12 || Defendants to prevent foreclosure.

13 34.  On August 28, 2008, the Defendants waived defaults under the notes and the SPA
14 |ithrough January 1, 2009 pursuant to a Note Exchange Agreement. Smart and Defendant Lenders
15 |famended the Note Exchange Agreement on November 3, 2008, to provide the following: (a) a
16 || waiver extension until December 31, 2009; (b) a reduction of the regular interest rate of 15% to
17 112.5% until December 31, 2009, and (c) the issuance to the Defendants of penny warrants for each
18 || dollar loaned to acquire additional shares of common stock, amounting to 26,000,000 shares for
19 || $260,000, for such shares then valued at $0.64 per share.

20 35. On October 20, 2008, the Master Fund loaned Smart $176,000, pursuant to 3
21 || promissory note, at a rate of 2.5% percent annual interest. That note provided that Smart must
22 ||issue 176,000 shares of its common stock to the Master Fund with a then-market value of $0.51
23 || per share for a total market value of $89,760, which is an effective annual interest rate of 28%.

36.  On December 16, 2008, the Defendants loaned Smart $350,000, pursuant to a

(N
F

25 || promissory note, payable within two weeks, with interest of §10,000, for an effective annual
26 ||interest rate of 66.8%. Smart repaid that loan with the unreasonable rate of interest by the due

27 |l date.
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1 37. At the time of the December 16, 2008, loan, Smart had access to other lending
2 |Isources from third parties at rates more favorable to Smart. However, the Defendants would nof
3 ||allow Smart to obtain lending from these third parties in preference to Defendant’s lending
4 || facilities.

5 38 On or about March 2009, the expenditures mandated by Defendants Khan and
6 ||Stagg as lenders and controlling members of Smart’s three person Board of Directors,
7 ||necessitated that Smart obtain additional capital. Defendant Lenders advanced a loan of
8 1/ $500,000 to Smart, and due to urgent need, it was agreed that a note be exchanged at a later time.
9 ||Defendants Stagg and Khan presented the proposed terms of the loan, which Smart’y

10 |} management deemed wholly unreasonable and unacceptable. Those terms would have granted to
11 || the Defendants warrants to purchase over 26,000,000 shares of common stock at $0.01 per share
12 ||1if Smart failed to pay the note within 120 days. The 26,000,000 share figure was based on thq
13 || total outstanding debt of Smart to all of the Defendants on a share for dollar owed basis. In sum,
14 || the Defendants sought to impose on Smart terms that would grant them twice the ownership
15 |linterest in Smart for a loan of only $500,000 and the payment on the warrants of only about
16 {1$260,000. In the end, the Defendants would have been able to control over 64% of the total

17 || outstanding shares of Smart had those terms been accepted by Smart management.

18
19 C. Lender Contrel and Harm
20 39.  Pursuant to the SPA, Defendants nominated two directors to the Smart board.

21 || Smart agreed to use its best efforts to get them elected. Defendants Khan and Stagg were thus
22 ||nominated and appointed to the Smart board.

23 40. During the periods August 6, 2007 to August 18, 2008 and March 31, 2009 to the
24 || present, Defendants Stagg and Khan controlled the board of directors and thus the management
25 ||of Smart by having two of the three seats on the board. In addition, when Defendant Stagg
26 || resigned from the board on August 18, 2008, of Smart, he left Defendant Khan with de facto veto

27 ||power over the board of two remaining directors. On March 31, 2009, Stagg was reinstated as a
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I || director and, as a condition of lending much needed operating capital to Smart, was designated

2 1| Chair. This, again, afforded Defendants Stagg and Khan board control of Smart.

3 41. On August 3, 2007, pursuant to the SPA, Smart purchased all of the stock of an
4 | linois corporation, Kevlertech, Inc. (“Kevlertech”) for $12,000,000 from the funds loaned by
5 ||the High Yield Fund.

6 42.  On or about August 4, 2007, Defendants Stagg and Khan directed Smart to allow

7 || Kevlertech’s prior owner, Ahmed Shaaban (“Shaaban™), to continue running Kevlertech with no
8 || oversight or involvement allowed by Smart of its wholly-owned subsidiary, despite Shaaban
9 || having no written or formal management or consulting agreement and without Shaaban being an|
10 || officer of Kevlertech or Smart. Defendants Stagg and Khan permitted Shaaban, and nof
11 || Kevlertech’s management, to maintain sole control over all bank accounts of Kevlertech, and be
12 || the sole signatory on such bank accounts.
13 43. During July, 2008, Smart became aware of gross mismanagement at Kevlertech
14 || and an attempt by Shaaban to re-route business clients and consultants of Kevlertech to a directly]
15 || competing company, in contravention of the Kevlertech stock purchase agreement.
16 44.  This gross mismanagement, which significantly devalued Kevlertech, was brought
17 ||to the attention of Defendants Stagg and Khan by Smart. Presented by Smart with a proposed|
I8 || management restructuring of Kevlertech, Defendants Stagg and Khan stalled, and in the interim
19 ||the Kevlertech subsidiary suffered extensive damage to its operations, revenuc, employee

20 || retention, reputation, and value.

21 45.  During the period from January 2007 to August 2007, Smart engaged in
22 ||negotiations for a joint venture with a Washington-based company, RBA International, Inc.
23 |[("RBA”). Between August 2007 and November 2007, Smart and RBA changed the nature of the
24 ||negotiations to contemplate the acquisition of RBA by merger into a Smart subsidiary, coming to

25 |jan agrecement on deal terms, including RBA executing a convertible promissory note for
26 || $500,000 in favor of Smart.
27 46.  On or about December 21, 2007, Defendants Khan and Stagg met with RBA]

28 |/management without the knowledge or approval of Smart or its Chief Executive Officer Weir,
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1 |land significantly renegotiated the deal under terms far less favorable to Smart. Such less

2 || favorable terms would involve the consumption of much of Smart’s operating capital. On thig
3 || occasion, Defendant Khan used, in addition to his own signature as a director of Smart, the
4 || digital signature of Weir without Weir’s prior consent or approval. Weir and Smart strenuously]
5 ||advised against all of these actions of the Defendants Stagg and Khan.

6 47.  Defendants Khan and Stagg caused Smart, through their power as lenders and

directors, following their renegotiation of terms with RBA to have Smart: (a) lend oved
8 1[52,000,000 to RBA; (b) align Smart’s business activities with RBA, and (c) spend extensive
9 ||sums in preparation for a merger, all of which consumed the majority of Smart’s operating
10 || capital, leading to the inevitable need for additional funds from Defendants. Smart protested and
11 | advised against all of these actions of the Defendants.
12 48. On December 15, 2008, and numerous times thereafter, Weir informed Defendants
13 || Stagg and Khan of opportunities Weir had for obtaining equity investment in Smart. Defendants
14 || Stagg and Khan would not allow Weir to pursuc any equity investment unless he obtained thd
15 || investment based upon a stock price that was well above the current or average thirty-day market
16 || price of Smart stock, making equity financing impossible.
17 49.  On or about February 20, 2009, Smart desired to terminate Frank Eckard
18 || (“Eckard”), president of one of its subsidiaries, Columbia Card Services International, LLO
19 || (“CCST”), citing many valid reasons to justify a for-cause termination. Instead, Defendants

20 || Stagg and Khan assumed direct and sole management of the CCSI operations.

21 50.  In fact, Defendant Khan threatened to terminate the Smart management team and
22 ||to ensure they would “never work again” if they interfered with the new management reporting]
23 ||structure at CCSI or terminated its president. Defendants Khan and Stagg forced Smart over
24 || Smart’s strenuous objections to keep Eckard and allow him to negotiate crucial agreements for

25 || CCSI with no supervision.
26 51.  Shortly after this occurred, Smart discovered that Eckard was a convicted felon in

27 || connection with financial crimes, used an alias, and had provided a false social security numben

10
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1 }lon his employment application with CCSI. Finally, after being confronted with the forgoing

2 || information, Defendants Khan and Stagg agreed to fire Eckard.

3 52. On March 11, 2009, Defendants Stagg and Khan agreed that Defendant Khan, a
4 || director but not an officer of Smart or CCSI, would take over negotiations with a potential
5 ]| vendor of CCSI, involving the purchase of $3,000,000 of substandard cquipment, even though
6 || the product had been shown by Smart management to be inferior, more costly than competitors,
7 |land actually posed a liability risk to Smart. Defendants Khan and Stagg continue to pursue this
8 || transaction to date, and continue to oversee directly the operations of Smart and its subsidiaries.
9 53. Other actions taken by Defendants Stagg and Khan caused a drain of Smart’s

10 {iresources and the resources of its subsidiaries. These actions included, among others, (a) hiring
11 || unnecessary new employees, (b) retaining employees who offered no value and who drained

12 || corporate resources and (c) entering into objectionable contracts to commit more of Smart’s

13 || capital.

14

15 D. Misuse of Smart’s Capital and Stock Resources

16 54, Defendants Stagg and Khan committed Smart to other arrangements that drained

17 || Smart’s bank accounts and diluted existing shareholders of their value in Smart common stock.
18 55. For example, since shortly after the Defendants mitially funded Smart, Defendants
19 {|Stagg and Khan directed the use and misuse of Smart’s resources, both cash and stock, to
20 j|compensate, over a significant period, unqualified and non-vetted ghost employees over
21 11$350,000 (because of romantic relationships with Defendants Stagg and Khan), who never
22 ||performed services for any Smart company, Defendants engaged in pie-in-the-sky business
23 || opportunitics and took other actions that could only result in driving Smart towards financial
24 || distress. As Smart directors, Defendants Stagg and Khan had on-demand access to the financials
25 || of Smart, which at all times were being reviewed by accountants and auditors in connection with
26 || the preparation of SEC disclosure documents. For example, on January 24, 2009, and thereafter,

27 || Defendant Stagg demanded and received at least weekly from Smart management, cash needs
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I || and cash flow reports, giving Defendants Stagg and Khan access to the financial status and needs

2 || of Smart and its subsidiaries.

3 56.  Defendants Stagg and Khan were well-aware of the adverse impact of their
4 |lactivities and decisions on Smart’s finances.

5 57.  Defendants Stagg and Khan also drained Smart’s resources at the subsidiary level.

6 || For example, on or about May 15, 2009, Defendant Khan cooperated with a manager af
Kevlertech to have Smart pay that manager an additional $9,000 more per month than previously
8 |lagreed. No contract was executed to evidence this additional compensation, and no increase in

9 || duties and obligations were expected of the manager.

10
11 E. Hostile and Unauthorized Takeover
12 58.  Defendants Stagg and Khan engaged in several acts over the course of their tenure

13 ||as Smart dircctors and lenders that were motivated not by profit, but rather by a desire to control
14 |/and take over Smart. These acts only bled Smart and destroyed shareholder value.
15 59. In one example, in May 2009, Defendant Stagg stated that Smart should not worry
16 |labout other investors and sharcholders because such investors and shareholders would “be
17 ||screwed anyway”. This sentiment was expressed on numerous other occasions by Defendantg
18 || Stagg and Khan to CEO Weir.

19 60.  Against the wishes of Smart’s management, Defendants Khan and Stagg injected
20 ||into Smart, their own “Director of Finance”, Defendant Trainor. However, Defendant Trainor,
21 ||did not and in fact could not act in the best interests of Smart because (a) he worked from
22 || Defendants offices, (b) he had and used an email reflecting employment by Defendants and (¢
23 || he acted in the interests of and at the direction of Defendants Khan and Stagg, contrary to the]
24 ||interests of Smart and its shareholders.
25 61.  Despite Defendant Trainor having a compromised duty of loyalty and fidelity to
26 || Smart, Smart’s management was obligated to provide Defendant Trainor with access to Smart’s
27 || books and records while Defendant Trainor served as an agent for Defendant’s Stagg and Khan|

28 || While Smart allowed Defendant Trainor access to documents and to participate in audit activities

12
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1 |l solely because of the insistence of Defendants Khan and Stagg, Smart insisted that a Smart board

2 || resolution be adopted to effect the appointment of Defendant Trainor as Chief Financial Officen
3 || of Smart. Defendants Stagg and Khan refused to adopt such a board resolution.

4 62.  Actions demonstrating the true intent of Defendants include, among others, the
5 || following:

6 63.  On or about May 135, 2009, Defendants Khan and Stagg traveled to Chicago)

7 ||Hlinois to meet with the principal employees of Smart’s subsidiary, Kevlertech, without the
8 || knowledge or approval of Smart. Following this trip, no Kevlertech employees would cooperatel
9 {|with Smart management and there was almost a complete cessation of contact between
10 || Kevlertech and Smart. Prior to this date, Smart’s management provided management, human
11 ||resources, benefits, insurance, information technology, legal, and operational support (o
12 |/ Kevlertech to ensure the smooth operations of the Kevlertech subsidiary.
13 64.  In mid-May 2009, Smart notified Defendants Khan and Stagg that further capital
14 |/was required due to the expenditures and redirection of Smart funds mandated by Defendants
15 |/ Khan and Stagg. No funds were provided, and invoices for Smart went unpaid, and continue to
16 |Ibe past due. This occurred despite Defendants Stagg and Khan on numerous occasions
17 ||representing to Smart’s management that Defendants would fund Smart whenever the need
18 |larose.

19 65.  On May 28, 2009, Defendants Khan and Stagg called a Smart board meeting, at
20 || which the board, at the objection of director Weir: (a) appointed Defendant Trainor as the “sold
21 |jofficer” with exclusive signing authority over all Smart and subsidiaries bank accounts; (b
22 || decided to fund only subsidiarics of Smart, but not Smart itself, leaving no operating capital fod
23 || Smart; (c) appointed new presidents of the subsidiaries to report directly to Smart’s board only
24 ||and thereby bypass Smart’s management, and (d) mandated that Smart’s CEQ Weir, COO Layng
25 || Bednar, and Executive Vice President and General Counsel Peter Godwin, have no involvement
26 || with the operations of and offer no assistance to Smart subsidiaries.
27 66. At the May 28, 2009 board meeting, Defendant Stagg stated that Smart should be

28 || bankrupted to void its contracts. Defendant Stagg stated that Smart would not have any funding

13
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1 ||to pay employees, asserting in those pre-drafted minutes submitted to the board mecting, that
past owed salarics and future salaries and severances were “meaningless”, including employees

with contracts. In the board meeting, Stagg stated “let me put my lender cap on for a minute’]

HOwW N

when speaking of bankrupting Smart and holding all contracts meaningless,

(¥4

67.  On June 10, 2009, Defendant Stagg as Chairman of the Board of Smart sent a

A

letter to an employee of Smart who maintained the corporate records demanding that all Smart
files be sent to Defendants at their Connecticut offices. This threatening letter was made to 3

loyal employee of Smart, Patricia Vasquez, who had not been paid a salary for several weeks. In

o 00

an email to Smart, Defendant Khan advised that Smart’s CEO “and his crew” should not
10 || interfere with this operation to obtain all of Smart’s books and records. Defendant Trainor called
11 |} Vasquez and threatened her with non-payment of wages owed to her and legal action against her
12 |{1f she did not comply with Defendant Stagg’s letier. As a result, Defendants possess virtually all
13 || of Smart’s original books, records and documents, while Smart’s management have virtually
14 |inone.

15 68.  On June 11, 2009, Defendant Trainor was informed by Smart Executive Vice
16 || President for legal matters and General Counsel Godwin that the past duc payroll of Smart would,
17 ||need to be paid to avoid labor complaints, and that Defendant Trainor was the only person|
18 ||capable of doing so. Defendant Trainor’s response was that he was not an officer of Smart and

19 || therefore could do nothing, despite the fact that Defendant Trainor was and continues to be the

20 || “sole officer” authorized by the Smart board resolution adopted on May 28, 2009, by Defendants
21 || Stagg and Khan to control Smart’s bank accounts as the only signer on the accounts.

22 69.  On June 15, 2009, Weir and Godwin discovered that, apparently, on June 11,
23 112009, Defendants Stagg and Khan held an illegal board meeting at their offices in Greenwich,
24 || Connecticut, which Weir had no ability to attend due to an emergency life threatening surgery.

25 || Weir and Godwin had no indication that board resolutions had been adopted and enacted, until|
26 ||Godwin contacted Defendant Stagg on an unrclated matter. This action teinforced the total

27 | control of Defendants Stagg and Khan over Smart

14
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1 70.  Among those resolutions adopted at the June 11, 2009 board meeting, Defendants|
2 || Stagg and Khan resolved to assign Weir the task of cataloging all assets, physical or otherwise,
3 || of Smart and further that all Smart employees be terminated immediately, strongly suggesting an

intent to prepare Smart for liquidation.

[V T N

71. Due to Defendants Khan and Stagg’s egregious malfeasance and misfeasance
6 || during the period August 6, 2007 to the present, the average 30-day stock value of Smart has
decreased from $0.69 to $0.18, despite the best efforts of Smart management {0 maintain and
8 || grow operations and file public financial information to increase stock value. This loss in value
9 ||of $0.51 per share, totaling $49,702,782 in the aggregate, can be directly attributed to Defendants

10 || Khan and Stagg’s constant harmful acts.

11

12 FIRST CLAIM FOR RELIEF

13 (Preliminary and Permanent Injunctive Relief)

i4 (Against Defendants Stagg, Khan and Trainor)

15 72, Plaintiffs repeat and reallege cach of the allegations set forth in Paragraphs 1

16 || through 71 hereinabove, as if fully set forth herein, and further allege:
17 73.  Defendants Stagg and Khan have engaged in and continue to engage in significang
18 ||management activitics of Smart, beyond their authority, and contrary to Smart’s best interest,

19 i without constraint of legal authority or the restrictions of Smart’s Articles of Incorporation or

20 || Bylaws.

21 74.  First, Defendants Khan and Stagg have negotiated with and continue to negotiate
22 || with third parties in the name of Smart in a manner contrary to the best interests of Smart, it
23 || subsidiaries and its sharcholders, without being officers or authorized employees of Smart or its
24 ||subsidiaries. Defendants Khan and Stagg, although not officers of Smart or its subsidiaries, have

25 ||managed and continue to manage the operations of Smart and its subsidiaries wearing their
26 |ilender hats, in a manner contrary to the best interests of Smart, its subsidiaries, and its

27 |{sharcholders.
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1 75. Second, Defendants Stagg and Khan have prevented Smart from meeting its salary
2 ||commitments and paying its genecral operating expenses by assuming control of the bank
3 Hlaccounts of Smart and its subsidiaries, and vesting exclusive control of all accounts with its
4 || designated “Director of Finance”, Defendant Trainor. Smart lends money to its subsidiaries and]
5 ||derives revenue from the operations of its subsidiaries. Such revenue has been used by Smart to
6 || meet payroll and other obligations, and Smart cannot operate in the absence of such revenue. In
7 || fact, the Smart subsidiary, Kevlertech, was purchased with the intent that Kevlertech would
8 || provide operational revenue to Smart and its other subsidiaries.

9 76.  Third, Defendants Khan and Stagg have caused Smart’s subsidiaries to hava

10 || customers withhold payment of accounts receivable to deprive Smart of operating capital.

11 77.  Fourth, by Defendants shutting down Smart, Smart will be unable to take any,
12 |lactions to repay its debts to Defendants. Thus, it is essential to Smart’s survival for the court to
13 || grant preliminary and permanent injunctive relief to enjoin Defendants from: (1) continuing to
14 || negotiate illegally in the name of Smart with third parties and acting as managers of Smart,
15 || without any authority to do so; (2) withholding access to the operating capital necessary {o
16 ||cnable Smart to meet its legal obligations to its employees, creditors and vendors, and (3]
17 || directing Smart’s subsidiaries to advisc their customers to withhold payments of accounts

18 || receivable to Smart subsidiaries.

19

20 SECOND CLAIM FOR RELIEF

21 (Conspiracy to Commit Violations of Section 10b of the Securities Exchange Act of 1934,
22 15 USCA § 78j(b) and Rule 10b-5, 17CFR § 240.10b-5 promulgated thereunder)

23 (Against Defendants Stagg and Khan)

24 78.  Plaintiffs repeat and reallege cach of the allegations set forth in Paragraphs 1

25 ||through 71 hereinabove, as if fully set forth herein, and further allege:
26 79.  Rule 10b-5 states: “It shall be unlawful for any person, directly or indirectly, by
27 || the use of any means or instrumentality of interstate commerce or of the mails , or of any facility]

28 || of any national securities exchange, (a) to employ any device, scheme, or artifice to defraud, (b)

16
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I || to make any untrue statement of a material fact or to omit to state a material fact necessary in

order to make the statements made, not misleading, or (c) to engage in any act, practice, o

W N

course of business which operates or would operate as a fraud or deceit upon any person, in|
connection with the purchase or sale of any security.”

80.  Defendants Stagg and Khan acted at all times with the intent to make loans to

N

Smart as a means to take over control of Smart, render Smart insolvent, and then assumel
ownership of Smart’s subsidiaries, all to the damage of the Plaintiffs.

81.  During the period August 6, 2007, to date, Plaintiffs purchased and sold Smart

o

stock in reliance on Defendants providing Smart with funding to carry out its business plan, af
10 ||interest rates and on terms which were commercially reasonable as represented to management
11 |l of Smari.

12 82.  Instead of acting as lenders to Smart, Defendants engaged in a scheme and course
13 |} of business to take over control of Smart by: (a) dictating to Smart as to how the borrowed funds
14 |icould be used; (b) requiring expenditures by Smart which necessitated Smart’s constant
15 || requirement for more funds and Defendants acquisition of more Smart shares thereby; (c) taking
16 |lover control of the boards of Smart and its subsidiaries; (d) using their role as lender to
17 || materially dilute shareholder value, culminating in a failed attempt to acquire control of 65% of
I8 I Smart’s common stock by making a loan of $500,000 to Smart, a proposal vehemently objected]
19 ||to by Smart management; (e) intentionally leading Smart toward msolvency, by preventing
20 | Smart from paying its outstanding obligations to vendors, employees, and others by taking over
21 ||and freezing all Smart bank accounts; (f) hiring unqualified people, retaining them despite thein
22 |lharm to Smart and its subsidiaries, and requiring Smart to make questionable payments for

23 || purposes personal to Defendants; (g) preventing Smart from obtaining alternative financing on

[\
EN

better terms, and (h) using this scheme or artifice to defraud Plaintiffs by working toward
25 || stripping away from the parent company, Smart, Smart’s subsidiaries.
26 83.  Defendants intentional plan was to make fraudulent misrepresentations to Smart

27 ||management regarding their lender-debtor relationship, use Smart as their alter egos as they

17
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1 |lacquired more and more control of Smart, use Smart as a means to acquire ownership of Smart’s

2 || subsidiarics, and then bankrupt Smart and destroy all of Plaintiff value in Smart common stock.
3
4
5 THIRD CLAIM FOR RELIEF
6 (Lender Liability)
7 (Against All Defendant Lenders)
8 84.  Plaintiffs repeat and reallege each of the allegations set forth in Paragraphs 1
9 ||through 71 hereinabove, as if fully set forth herein, and further al lege:
10 85.  Defendants have, since the time of the first loan to Smart, systematically assumed

11 |} control over Smart operations and all of its assets to the detriment of Smart and its sharcholders.
12 86.  Smart’s management team continues to strive to operate its business with as little
13 || interference from Defendants as possible in the best interests of Smart and its shareholders while
14 |l attempting to acknowledge the roles of Defendants Stagg and Khan as conflicted directors to
I5 |avoid further harm to Smart. Although considerable cfforts have been made and continue to be
16 || made by Smart management not to acquiesce to Defendants interference in daily operations and
17 || finances, Defendants inappropriate actions have made this an impossibility and they have exerted
18 || substantial and ultimately total control to the grave detriment of Smart, its subsidiaries, and its
19 || shareholders.

20 87.  Defendants have exerted such total control as to become an “alter ego” of Smart]
21 || which is now simply an instrumentality of the Defendants.
22 88.  Defendants have significant involvement in and direction over the daily operationsg

23 || of Smart and its subsidiaries; in many cases, requiring that employees report directly and only to

I~
-~

Defendants and demanding to participate in all but the most insubstantial mectings and phoneg
25§ || calls dealing with Smart business.
26 89.  Over time, Defendants have increased their mappropriate and unsanctioned,
27 {|involvement in Smart and its subsidiaries, eventually requiring, as a result of the May 28, 2009

28 || board resolution, that Smart management surrender control of its operations to Defendants Khan

i8
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I |1and Stagg and Defendants agent, Defendant Trainor, who was authorized as the “sole officer” to

2 || control Smart and its subsidiaries.

3 90.  Defendants have used the threat of loan acceleration and foreclosure, in addition to
4 ||their control of the Smart board of directors, to direct all activities of Smart on a daily and
5 || continuing basis. Defendants not only hold veto power over all expenditures and all business

6 || decisions, but they have also have controlled and continue to control Smart’s business at all
levels.

8 91.  Defendants, through their control over the daily operations of Smart and its
9 ||employees and finances, have pushed Smart into a position where Smart required additional
10 |} financing from Defendants. Defendants were the only source of funding available due to the
11 ]l extent of control exerted and the precarious state to which they have brought Smart. This
12 1} situation has allowed Defendants to offer further funding under egregious terms, which, had they
13 | been accepted by Smart, would have effected significant dilution of all shareholders investments
14 |land given Defendants ownership constituting absolute control of Smart’s assets, as if they had|
15 || foreclosed on Smart.
16 92.  Defendant Lenders have materially precluded the ability of Smart to operate
17 || successful business and remain solvent. This relationship has only worsened since the inception

18 || of the relationship as debtor and lender.

19 FOURTH CLAIM FOR RELIEF

20 (Breach of Fiduciary Duty)

21 (Against Defendants Stagg, Khan and Trainor)

22 93.  Plaintiffs repeat and reallege cach of the allegations set forth in Paragraphs 1

23 || through 71 hereinabove, as if fully set forth herein, and further allege:
24 94.  Defendants Stagg, Khan and Trainor owe a fiductary duty to Plaintiffs and Smart
25 || due to Defendants Khan and Stagg’s positions as controlling board members of Smart.
26 95.  Defendants Khan, Stagg and Trainor, plus the other Defendants, as lenders tol
27 || Smart, have exercised complete and absolute dominance over Smart, and thereby owe a separatd]

28 || fiduciary duty to Smart and its shareholders.
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1 96.  Defendants agent, Defendant Trainor, also has a fiduciary duty as designated “sold
2 || officer” to Smart and its sharcholders. Defendant Trainor has breached this fiduciary duty by
3 |lacting in the interests of the Defendants and against the interests of Smart and its shareholders.

97.  Defendants have acted contrary to the duties owed by a fiduciary, causing Smart to

[ N

expend resources for Defendants self-serving and unnecessary Smart operations, injurious
6 ||negotiation results, acting despite conflicts of interest, protecting the interests of Defendants
instead of Smart, and contrary to the financial interests of Smart and its sharcholders.
8 98.  Defendants actions have caused Smart and its subsidiaries significant financial and
9 || operational harm and have finally caused, by intent and design, a potential insolvency situation
10 ||in Smart, in anticipation of taking, with little resistance, the entirety of the assets of Smart from|

11 |{1ts sharcholders.

12

13 FIFTH CLAIM FOR RELIEF

14 (Common Law Fraud and Duress)

15 (Against Defendants Stagg and Khan)

16 99.  Plamntiffs repeat and reallege cach of the allegations set forth in Paragraphs 1

17 || through 71 hereinabove, as if fully set forth herein, and further allege:
18 100.  Defendants Khan and Stagg intentionally misled Smart to believe that Defendants
19 || would provide additional funds for Smart operations, while intentionally driving Smart toward
20 ||near insolvency by asserting more and more control over Smart, and eventually assuming actual
21 || control of Smart and its subsidiarics.
22 101, Through fraud and duress, Defendants Khan and Stagg induced and demanded
23 || Smart to retain unnecessary and wasteful employees, enter into harmful business arrangements|
24 |l and expend resources in a manner detrimental to the best interests of Smart, its subsidiaries and

25 |}its shareholders.
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1 SIXTH CLAIM FOR RELIEF
2 (Tortious Interference)
3 (Against Defendants Stagg, Khan and Trainor)

4 102, Plaintiffs repeat and reallege ecach of the allegations set forth in Paragraphs |

5 || through 71 hereinabove, as if fully set forth herein, and further allege:

6 103.  Defendants intentionally and willfully interfered with the relationships among
Smart and its actual or prospective vendors and customers.

8 104. Defendants have interfered with the appropriate election and appointment of Smart

9 ||and its subsidiaries directors and officers, to appoint conflicted individuals to serve on the boards
10 |{ and as management.
11 105, These officers and directors do not and cannot maintain a high degree of individual
12 ||loyalty to Smart and its respective subsidiaries. These circumstances have led to the Defendants
13 || Lenders assuming near absolute control of Smart, and thereby forcing Smart to abandon its

14 || relationships with business partners, vendors, customers and employees, or adversely impacting

15 || them.

16 106.  Defendants have thereby tortiously interfered with Smart’s business.

17

18

19 SEVENTH CLAIM FOR RELIEF

20 (Negligent Retention)

21 (Against Defendants Stagg and Khan)

22 107. Plaintiffs repeat and reallege each of the allegations set forth in Paragraphs |

23 || through 71 hereinabove, as if fully set forth herein, and further allege:
24 108.  Defendants Stagg and Khan have caused Smart to retain employees who they
25 |/ knew to be unnecessary, unsuitable, unqualified, excessively paid and/or could not act in the best

26 || intcrests of Smart or its subsidiaries.

21
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l EIGHTH CLAIM FOR RELIEF

2 (Usury)

3 (Against All Defendants Except Trainor)

4 109.  Plaintiffs repeat and reallege each of the allegations set forth in Paragraphs 1
5 |through 71 hereinabove, as if fully set forth herein, and further allege:

6 110.  Defendants have at the outset of the lender-debtor relationship, committed usury
7 || by offering loans to Smart with terms which were commercially unreasonable and egregious, and
8 |Imeant to force Smart into eventual foreclosure and/or insolvency, while unjustly enriching
9 || themselves through the terms of the lending.
10 I11.  Defendants, through receiving stock as consideration for making loans to Smart)
1T || have caused the effective interest payment on all loans made by Defendants to be far greater than,
12 || commercially viable limits and to be egregious. By way of example, the two promissory notes of
13 || August 6, 2007, totaling $13,000,000 from High Yield Fund were accompanied by issuance of
14 1/13,000,000 shares of Smart common stock at a value of $0.64 per share as consideration to
15 || Defendants for making the loan, an aggregate value of $8,320,000, in addition to the original rate]
16 ||of interest charged of 15% per annum. The aggregate value of the stock as consideration to
17 || lender for making the loan in addition to 15% per annum brings the effective interest rate during
18 | the period from signing to maturity, to 47%.
19 112, Another example of usurious lending terms involved the Master Fund loan to
20 | Smart of $350,000 with a maturity of two weeks, charging $10,000 interest. The effective rate of

21 || interest of this loan was 68% per annum, which is usurious and egregious.

22

23 PRAYER FOR RELIEF

24 WHEREFORE, Plaintiffs pray for a final Judgment against Defendants as follows:

25 1. For preliminary and permanent injunctive relief enjoining Defendants, thei

26 || officers, agents, servants, cmployees, attorneys, and all persons in active concert or participation
27 || with them, who receive actual notice, from directing or otherwise interfering in the operations of

28 || Smart and its subsidiaries;
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1 2. For preliminary and permanent injunctive relicf enjoining Defendants, thein
2 || officers, agents, servants, employecs, attorneys, and all persons in active concert or participation
3 ||with them, who receive actual notice, from exercising any control over the management,
4 || operation and governance of Smart and its substdiaries;

5 3. For preliminary and permanent injunctive relief enjoining Defendants, thein
6 || officers. agents, servants, employees and attorneys, and all persons in active concert of
7 || participation with them, who receive actual notice, from exercising any right of board seaf
8 || nomination under the SPA:

9 4. As to all Defendants, for an award of general damages in an amount in excess of

10 11$75,000, exclusive of interest and costs, consisting of the aggregate difference in stock value of
1T || Smart from August 6, 2007, to the present:

12 5. As to all Defendants, for punitive or exemplary damages in an amount to be
13 || established at trial:

i4 6. As to all Defendants, for attorneys’ fees and costs of suit as provided by statute or
otherwise;

16 7. A trial by jury; and

17 8. For such other and further relief as the district court shall deem just, equitable and

18 || proper.

20 [IDATED: June 23, 2009

™.
) |
21 By: W%ﬁa@/

22 Richard N. Fnedman ‘ésqu ire
Attomney for Plaintiffs

[\
-
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Case 1:0

DEMAND FOR JURY TRIAL

In accordance with the Federal Rules of Civil Procedure Rule 38 and Local Rule 38-1,

W N

Plaintiffs hereby demand trial by jury.

DATED: June 23, 2009 W %
By. | L S

Richard N. Friedman, Esquire
Attorney for Plaintiffs
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