


PARTIES

2. Plaintiff Ryan Hart is a resident of the State of New Jersey residing at 17 Patriots Path,
South Bound Brook, New Jersey 08880.

3. Plaintiff Troy Taylor is a resident of the State of California residing at 9033 Biplane
Way, Fair Oaks, California 95628.

4. Defendant Electronic Arts, Inc. is a corporation organized and existing under the laws of
the State of Delaware, which its principal place of business is at 209 Redwood Shores
Parkway, Redwood City, California 94065.

5. At all relevant times herein, DOES 1-50 inclusive, were fictitious names for individuals,
partnerships, joint ventures, corporations, limited liability corporations or other forms of
legal entities, the identities of which are unknown at the present but who are liable to the
Plaintiff for committing the acts and/or omissions mentioned herein. The DOES
defendants specifically include all members of upper management of EA who
participated in or failed to remedy the wrongful acts.

FACTUAL ALLEGATIONS

6. Plaintiff Ryan Hart is a former quarterback on the Rutgers University football team.
7. Plaintiff Troy Taylor is a former professional football player. He played for the New
York Jets from 1990 to 1991. He was drafted by the Jets in the 4® round in 1990 (84"

pick overall) out of the University of California.

Plaintiffs Never Signed Away any Likeness Rights to Defendant

8. Plaintiffs have never authorized the use of their names, images, or likenesses in

connection with any of Defendant's video games.

9. Plaintiffs learned that EA used Plaintiffs' likenesses in its video games without obtaining
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any permission or license from Plaintiffs for said use.

Defendant’s Use of Plaintiffs' Likenesses in Connection with the Sale of its Video Games

10.

11.

EA is the number one publisher of video games in North America, reporting slightly over
four billion dollars in revenue for fiscal year 2008.

Plaintiffs have never entered into any agreement in which they si gned away their rights of
publicity and/or likeness to be used in connection with any video game produced by

Defendant.

The Continuing Harm to Plaintiffs as a Result of Defendant’s Conduct

12.

Defendant's wrongful conduct as alleged herein has caused Plaintiffs to suffer injuries
under state and common law for violations of their right of publicity due to their loss of
control over the use of their likenesses, causing them to lose monetary compensation as

the appropriation of their likenesses by Defendant.

13. Defendant’s misappropriation and use of plaintiffs' identities in conjunction with the

14.

manufacture, distribution and sale of its video games is likely to cause confusion among
the general public about Plaintiffs' endorsement of Defendant’s products. In particular,
consumers are likely to believe that the editions of Defendant's video game, are
authorized, sponsored, approved, or otherwise related to Plaintiffs and their licensees
when in fact they are not.

Plaintiffs have been, and continue to be, injured by Defendant’s deceptive and misleading

conduct and unlawful acts.

FIRST CAUSE OF ACTION
(Invasion of Privacy — Appropriation of Likeness (New Jersey))




15.

16.

17.

18

19.

20.

21.

22.

Plaintiff Hart hereby incorporates by reference the allegations contained in the foregoing
paragraphs as if fully set forth herein.

Defendant has invaded Plaintiff Hart's right to privacy by appropriating and incorporating
Plaintiff Hart's identify and likeness into its video games.

Defendant invaded Plaintiff Hart’s rights intentionally and with full and complete
knowledge that its use of Plaintiff Hart’s identity was unauthorized and without the prior

license or consent of Plaintiff Hart.

. Defendant's conduct involved the appropriation of Plaintiff Hart's likeness because the

use of Plaintiff Hart's image from his playing days implied that he acquiesced to the
inclusion of his likeness in Defendant's video games.

SECOND CAUSE OF ACTION

(Invasion of Privacy — Appropriation of Likeness for
Commercial Purposes (New Jersey))

Plaintiff Hart hereby incorporates by reference the allegations contained in the foregoing
paragraphs as if fully set forth herein.

Defendant, knowingly and without Plaintiff Hart's prior consent, invaded Plaintiff Hart's
right to privacy by appropriating Plaintiff Hart's likeness by including him in its video
games.

The appropriation of Plaintiff Hart's likenesses were unauthorized and without the prior
consent of Plaintiff Hart.

The appropriation by Defendant was for the purpose of increasing sales of its highly
popular video games, by using college football players like Plaintiff Hart. The success of

this strategy has resulted in impressive sales of several editions of Defendant's video

games.




23.

24.

25.

26.

27.

Plaintiff Hart is informed and believes, and thereon alleges that, as a proximate result of
advantage accruing to Defendant from its infringement of Plaintiff Hart's identity, and as
a proximate result of Defendant's wrongful use of Plaintiff Hart's identity in connection
with the publicity, advertising, and sales of its video games, as alleged herein, Plaintiff
Hart has been and/or will be deprived of monetary sums in an amount to be determined at
trial.

Defendant’s actions, as described herein, were committed maliciously, intentionally, and
with a willful and conscious disregard of Plaintiff Hart's rights, making an award of
punitive damages appropriate in order to punish and deter Defendant from engaging in
the conduct alleged herein.

Plaintiff Hart is informed and believes, and thereon alleges, that unless restrained by this
Court, Defendant will continue to infringe on Plaintiff Hart's right of publicity by
continuing to use his likeness in future editions of its video games.

THIRD CAUSE OF ACTION

(Unfair and Unlawful Business Practices in Violation of New
Jersey Consumer Fraud Act § NJS4 56:8-2 et. seq.)

Plaintiff Hart hereby incorporates by reference the allegations contained in the foregoing
paragraphs as if fully set forth herein.
New Jersey Consumer Fraud Act § NJS4 56:8-2 et. seq. prohibits acts of unfair

competition, which include any “unlawful, unfair or fraudulent business practice.”

28. By intentionally appropriating the likeness and identities of college football players like

Plaintiff Hart, who have never agreed to, nor ever contemplated, authorizing the use of

their likenesses to be used in Defendant's video games, thereby creating a likelihood that

Defendant's customers, potential customers, and the public generally will be confused or
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misled as to the source of said endorsement by Plaintiff Hart and other college football
players of Defendant's products.  This conduct constitutes unlawful, unfair, and
fraudulent business practices within the meaning of the New Jersey Consumer Fraud Act
§ NJSA 56:8-2 et. seq.

29. Specifically, Defendant has violated New Jersey Consumer Fraud Act § NJS4 56:8-2's
prohibition against engaging in unlawful, unfair, or fraudulent acts or practices by:

a. Failing to disclose to its customers that Plaintiff Hart has not consented to the use
of his likeness in connection with Defendant's video games;

b. Intentionally appropriating the likeness of Plaintiff Hart and other college football
players who never contemplated or authorized the use of their likeness and
identities to be used in connection with Defendant's video games so that it could
enhance sales of its games by advertising to its customers that the characteristics
of Plaintiff Hart and other college football players could be purchased by its
customers; and

c. Engaging in this deceptive practice for the sole purpose of reaping windfall profits
at the expense of Plaintiff Hart by wrongfully appropriating his likeness in order
to enhance sales of Defendant's video games by misleading the public that
Plaintiff Hart endorsed the use of his likeness in the video games.

30. The unlawful, unfair, and deceptive business practices of Defendant as alleged herein
have harmed Plaintiff Hart, and Defendant has derived substantial revenue as a result of
the unlawful conduct alleged herein.

31. The rights of Plaintiff Hart have been violated by Defendant's unlawful, unfair, and

deceptive acts and practices, and Defendant has been, and will continue to be, unjustly
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32.

33.

34.

35.

36.

enriched by the unlawful conduct as alleged herein unless and until this Court provides
the relief prayed for below.

As a direct and proximate result of the unlawful conduct alleged herein, Defendant has
been unjustly enriched, and has received and continues to hold ill-gotten gains, in an
amount to be determined at trial. Defendant should be required to disgorge such ill-
gotten gains.

Plaintiff Hart is informed and believes and, on that basis, alleges that unless restrained by
this Court, Defendant will continue to infringe on Plaintiff Hart's rights of publicity.
Otherwise absent such injunctive relief, irreparable harm to Plaintiff Hart is likely to
occur, and pecuniary compensation will not afford Plaintiff Hart adequate relief for the
damage to Plaintiff Hart's good will and reputation as a result of Defendant's
unauthorized appropriation of his likeness.

FOURTH CAUSE OF ACTION

(Unjust Enrichment)

Plaintiff Hart hereby incorporates by reference the allegations contained in the foregoing
paragraphs as if fully set forth herein.

Defendant has received the benefit of the likenesses and identities of Plaintiff Hart and
those similarly situated without payment or without giving reasonable compensation to
Plaintiff Hart. This service has contributed to the popularity of Defendant's video games
and led it to receive huge profits.

Plaintiff Hart and those similarly situated allowed Defendant to use their likenesses and.

identities in good faith with the expectation of compensation, but have received nothing

from Defendant in return.




37.

38.

39.

40.

41.

42.

43.

Defendant has retained the benefits without payment and has been unjustly enriched.

FIFTH CAUSE OF ACTION

(Invasion of Privacy — Appropriation of Likeness (California))
Plaintiff Taylor hereby incorporates by reference the allegations contained in the
foregoing paragraphs as if fully set forth herein.
Defendant has knowingly invaded Plaintiff Taylor's right to privacy by appropriating and
incorporating Plaintiff Taylor's identity and likeness into numerous editions of its video
games.
Defendant invaded Plaintiff Taylor's rights intentionally and with full and complete
knowledge that its use of Plaintiff Taylor's identity was unauthorized and without the
prior license or consent of Plaintiff Taylor.
Defendant's conduct involved the appropriation of Plaintiff Taylor's likeness because the
use of Plaintiff's image from his playing days implied that he acquiesced to the inclusion
of his likeness in Defendant's video games and that he was compensated by Defendant
for granting such permission.
Defendant's conversion of Plaintiff Taylor's right of publicity usurps Plaintiff's ability to
control his public image and dilutes his ability to effectively market such image, all to the
detriment of Plaintiff Taylor's reputation and good will.
Plaintiff Taylor is informed and believes, and thereon alleges that, as a proximate result
of Defendant's wrongful use of Plaintiff Taylor's likeness in connection with its products,

as alleged herein, Plaintiff Taylor has been and/or will be deprived of monetary sums in

an amount to be determined at trial.




44. Defendant's actions, as described herein, were committed maliciously, intentionally, and
with a willful and conscious disregard of Plaintiff Taylor's rights, making an award of
punitive damages appropriate in order to punish and deter Defendant from engaging in
the conduct alleged herein.

45. Plaintiff Taylor is informed and believes, and thereon alleges, that unless restrained by
this Court, Defendant will continue to infringe on Plaintiff Taylor's right of publicity by
continuing to use his likeness in future editions of its video games.

SIXTH CAUSE OF ACTION

(Invasion of Privacy in Violation of California Civ. Code§ 3344 —
Appropriation of Likeness for Commercial Purposes)

46. Plaintiff Taylor hereby incorporates by reference the allegations contained in the
foregoing paragraphs as if fully set forth herein.

47. Defendant, knowingly and without Plaintiff Taylor’s prior consent, invaded Plaintiff
Taylor’s right to privacy by appropriating Plaintiff Taylors’s likeness by including
Plaintiff Taylor in its video game.

48. The appropriations of Plaintiff Taylor’s likeness were unauthorized and without the prior
consent of Plaintiff Taylor.

49. The appropriation by Defendant was for the purpose of increasing sales of its highly
popular video games by using former NFL players, like Plaintiff Taylor, in its video
games.

50. Plaintiff Taylor is informed and believes, and thereon alleges that, as a proximate result
of advantage accruing to Defendant from its infringement of Plaintiff Taylor’s identity,

and as a proximate result of the Defendant’s wrongful use of Plaintiff Taylor’s identity in

connection with the publicity, advertising and sale of its products, goods, merchandise
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51.

52.

53.

54.

55.

and services, as alleged herein, Plaintiff Taylor has been and/or will be deprived of
monetary sums in an amount to be determined at trial.

Defendant’s actions, as described herein, were committed maliciously, intentionally, and
with a willful and conscious disregard of Plaintiff Taylor’s rights, making an award of
punitive damages appropriate in order to punish and deter Defendant from engaging in
the conduct alleged herein.

Plaintiff Taylor is informed and believes, and thereon alleges, that unless restrained by
this Court, Defendant will continue to infringe on Plaintiff Taylor’s right of publicity by
continuing to use his likeness in future editions of its video games.

SEVENTH CAUSE OF ACTION

(Unfair and Unlawful Business Practices in Violation of
California Bus. & Prof. Code § 17200 et. seq.)

Plaintiff Taylor hereby incorporates by reference the allegations contained in the
foregoing paragraphs as if fully set forth herein.

California Bus. & Prof. Code § 17200 prohibits acts of unfair competition, which include
any “unlawful, unfair or fraudulent business practice.”

By intentionally appropriating the likeness and identities of former NFL players like
Plaintiff Taylor, who have never agreed to, nor ever contemplated, authorizing the use of
their likeness to be used in connection with a video game, Defendant has deceived
consumers into reasonably believing that all of the former players depicted in various
editions of its video games have consented to the use of their likeness in the game,
thereby creating a likelihood that Defendant’s customers, potential customers, and the

public generally will be confused or misled as to the source of said endorsement by

Plaintiff Taylor and other former NFL players of Defendant’s products, merchandise,
10




goods, or services. This conduct constitutes unlawful, unfair, and fraudulent business
practices within the meaning of the California Bus. & Prof. Code § 17200.

56. Specifically, Defendant has violated Bus. & Prof. Code § 17200’s prohibition against
engaging in unlawful, unfair, or fraudulent acts or practices by:

a. Failing to disclose to its customers that Plaintiff Taylor has not consented
to the use of his likeness in connection with various editions Defendant's video
games;

b. Intentionally appropriating the likeness of Plaintiff Taylor and other
former NFL players who never contemplated or authorized the use of their likeness
and identities to be used in Defendant's video games so that Defendant could enhance
sales of its video games by advertising to its customers that by advertising to its
customers that the characteristics of Plaintiff Taylor and other former NFL players
could be purchased by its customers; and

c. Engaging in this deceptive practice for the sole purpose of reaping
windfall profits at the expense of Plaintiff Taylor by wrongfully appropriating his
likeness, in violation of Cal. Civ. Code § 3344, in order to enhance sales of its video
games by misleading the public that Plaintiff Taylor endorsed the use of his likeness
in Defendant's video games.

57. The unlawful, unfair and deceptive business practices of Defendant as alleged herein
have harmed Plaintiff Taylor, and Defendant has derived substantial revenue as a result
of the unlawful conduct alleged herein.

58. The rights of Plaintiff Taylor have been violated by Defendant’s unlawful, unfair, and

deceptive acts and practices, and Defendant has been, and will continue to be, unjustly
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enriched by the unlawful conduct as alleged herein unless and until this Court provides
the relief prayed for below.

59. As a direct and proximate result of the unlawful conduct alleged herein, Defendant has
been unjustly enriched, and has received and continue to hold ill-gotten gains, in a total
amount to be determined at trial. Defendant should be required to disgorge such ill-
gotten gains.

60. Plaintiff Taylor is informed and believes, and thereon alleges, that unless restrained by
this Court, Defendant will continue to infringe on Plaintiff Taylor’s rights of publicity.
Otherwise absent such injunctive relief, irreparable harm to Plaintiff Taylor is likely to
occur, and pecuniary compensation will not afford Plaintiff Taylor adequate relief for the
damage to Plaintiff Taylor’s good will and reputation as a result of Defendant’s
unauthorized appropriation of his likeness.

EIGHTH CAUSE OF ACTION
(Unjust Enrichment)

61. Plaintiff Taylor hereby incorporates by reference the allegations contained in the

foregoing paragraphs as if fully set forth herein.

62. Defendant has received the benefit of the likenesses and identities of Plaintiff Taylor and
those similarly situated without payment or without giving reasonable compensation to
Plaintiff Taylor.

63. Defendant has retained the benefits without payment and has been unjustly enriched.

WHEREFORE, Plaintiffs and those similarly situated demand judgment as follows:

a. For an order by the Court enjoining Defendant and his agents, servants, and

employees, and all such persons and/or entities acting under, in concert with, or
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for Defendant from using the likenesses of Plaintiffs in connection with any of its
products or in connection with the marketing, distribution or advertising of any of

its products;

. An order requiring Defendant: (a) to cease the acts of unfair competition alleged
herein; (b) to seek authorization from college football players, like Plaintiff Hart,
and former NFL players, like Plaintiff Taylor, before using their likenesses in its
products; and (c) to comply with the New Jersey and California statutory and
common law rights of publicity concerning the use of one’s likeness for pecuniary
profit or gain;

An order requiring Defendant to deliver all advertising, merchandise, promotional
materials, magazines, and any and all things bearing Plaintiffs' likenesses to
Plaintiffs for destruction or other disposition by Plaintiffs;

. Plaintiffs also request that Defendant be made to account to Plaintiffs for all sales
of its video games that include Plaintiffs and all related merchandise, featuring
Plaintiffs' likenesses to the date of judgment herein in order that this Court may
order the disgorgement of all profits carned by Defendant as a result of its
wrongful acts or such other amount as this Court shall find to be just according to
the circumstances of the case;

For general damages according to proof at trial;

For special damages according to proof at trial;

. For exemplary or punitive damages against Defendant for its oppressive,

fraudulent, and malicious conduct;

. Pre-judgment and post-judgment interest at the maximum rate allowable at law;
13 '




————',

nnection with this action,

i. The costs and disbursements incurred by Plaintiffs in co

including reasonable attorneys' fees and costs of suit; and

j.  Such other and further relief as this Court deems just and proper.
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JURY DEMAND

Plaintiffs hereby demand trial by a jury on all issues in the within matter.

McKenna McILwam, LLP

Keith A. McKenna
Dated: \Q, \ QB\

DESIGNATION OF TRIAL COUNSEL

Keith A. McKenna, Esq. is hereby designated trial counsel in this matter.

\
\
Dated: \\; Q]\ BQ\

CERTIFICATION PURSUANT TO R. 4:5-1

Pursuant to Rule 4:5-1, the undersigned certifies that to the best of his knowledge, the
within matters in controversy are not the subject of any other action pending in any other Court
or of a pending arbitration proceeding nor is any action or arbitration proceeding contemplated

nor are other parties required to be joined in this action.

cKenna McILwain, L
ttorn

eith A. McKenna

Dated: | w\ 0%
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