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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
WESTERN DIVISION L

B
MANLEY TOYS, LTD., a Hong Kong | CASENG Y(09-4198 ﬁﬁ‘{jﬁ

limited company,
7 MANLEY TOYS, LTD.'S
Plaintiff, COMPLAINT FOR DECLARATORY
RELIEF
V.
DEMAND FOR JURY TRIAL
WHAM-O, INC., a Delaware
Corporation,
Defendant.

Plaintiff Manley Toys, Ltd. ("Plaintiff" or “Manley”), by its attorneys Jeffer,
Mangels, Butler & Marmaro LLP, for its Complaint against defendant Wham-O, Inc.
("Defendant” or “Wham-Q”) alleges as follows:

1. This is an action for declaratory relief,

THE PARTIES
2. Plaintiff Manley is a company organized under the laws of Hong Kong,

with its principal place of business in Kowloon, Hong Kong. Plaintiff conducts

business in the U.S. including in this judicial district.
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3, Plaintiff is informed and believes, and on that basis alleges, that
defendant Wham-O is a corporation organized under the laws of Delaware, with its
principal place of business at 5903 Christie Avenue, Emeryville, California 94608.
Plaintiff is further informed and believes, and on that basis alleges that, at all times

relevant hereto, Defendant was and is doing business in this judicial district.

JURISDICTION AND VENUE
4. This Court has jurisdiction over this action under the provisions of the
Declaratory Judgments Act, 28 U.S.C. §§ 2201 and 2202, and under 15 U.S.C.
Section § 1121(a), in that the cause of action arises under the Lanham Act.
Jurisdiction is conferred upon this District Court pursuant to 28 U.S.C. §§ 1331 and
1338. Jurisdiction is also proper under 28 U.S.C. § 1332 in that the parties are
citizens of different states and/or countries and the amount in controversy, exclusive

of interest and costs, exceeds $75,000.

FACTUAL BACKGROUND

5. Plaintiff designs, manufactures, and distributes a variety of toys,
including an extensive line of water toys. Plaintiff’s line of water toys includes, inter
alia, a variety of plastic waterslides, inflatable waterslides, inflatable pools, water
guns, and toys sprinklers, marketed under its well-known and federally registered
trademark BANZAI®. Plaintiffs toys have received numerous media recognitions
such as placement on Toy Wishes' 2006 and 2007 Hot Dozen lists, a nomination for
the 2006 Toy of the Year by the Toy Industry Association, appearances on Live with
Regis and Kelly, Fox 11 Morning News Los Angeles, Good Morning America and a
feature article in The Los Angeles Times.

6. Defendant is also a toy company and a direct competitor of Plaintiff,

Like Plaintiff, Defendant also manufactures and distributes a line of water toy

products.

6210569v1
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7. Both Plaintiff and Defendant manufacture and distribute boogie boards.
“Boogie board” is a generic term for a short “a short, lightweight surfboard often
ridden by lying prone.” See boogie board, Dictionary.com, LLC, Dictionary.com's
21st Century Lexicon, available at http://dictionary.reference.com/ browse/boogie
board (accessed: June 09, 2009). The inventor of the boogie board called his
invention a “boogie” board because of the relative with which it could be used to ride
waves. Boogie boards are sometimes also called bodyboards and the two words are
Synonymous.

8. As part of the line of water toys it market and distributes under its
BANZAI® mark, Plaintiff markets and offers for sale a line of boogie boards.
Plaintiff’s boogie boards bear the phrase “boogie board”, as well as, inter alia,
Plaintiff’s well-known BANZAI® mark. Plaintif’s boogie boards are described in
marketing, advertising, and packaging as boogie boards and Plaintiff’s boogie boards,
as well as the marketing, advertising, and packaging materials associated therewith,
bear the phrase “boogie board,” as well as, inter alia, Plaintiff’s well-known
BANZAI® mark.

9. Defendant owns Federal Trademark Reg. No. 2,496,140 for “boogie” for
use in connection with “bodyboards.” Defendant has recently informed Plaintiff that
it believes that Plaintiff’s above-described use of the term “boogie board,” in
connection with its line of boogie boards, infringes Defendant’s alleged trademark
rights in the term “boogie.” Defendant has demanded that Plaintiff remove from the
market all of its boogie boards bearing the phrase “boogie board.” Defendant has
demanded that Plaintiff cease all use of the phrase “boogie board.” Defendant has
also demanded that Plaintiff provide an accounting of all sales and profits made in
connection with the any boogie board bearin g the phrase “boogie board” so that

Defendant may analyze its purported damages and make a settlement demand from
Plaintiff.
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10.  Because “boogie board” is simply a generic term describing a short,
flexible surf board, often ridden lying down, Plaintiff contends that its use of the
phrase “boogie board” in connection with the description, marketing, and sale of
boogie boards cannot possibly infringe any rights Defendant may have in the term

“boogie.”

FIRST CLAIM FOR RELIEF
(Declaratory Relief)

11.  Plaintiff repeats and realleges each and every allegation contained in
paragraphs 1 through 10 above.

12. A valid and justiciable controversy has arisen and exists between
Plaintiff and Defendant.

13. Plaintiff desires a judicial determination and declaration of the respective
rights and duties of the parties herein in accordance with Plaintiff’s foregoing
contentions, specifically that any use by Plaintiff of the phrase “boogie board” in
connection with the description, marketing, and sale of its boogie board products does
not infringe any rights Defendant may have in the term “boogie.”

14. Such a determination and declaration is necessary and appropriate at this

time in order that the parties may ascertain their respective rights and duties.

PRAYER FOR RELIEF
WHEREFORE, Plaintiff prays for judgment as follows:

1. For a judicial determination and a declaration that any use by Plaintiff of
the phrase “boogie board” in connection with the description, marketing, and sale of
its boogie board products does not infringe any rights Defendant may have in the
term “boogie”;

2. Awarding Plaintiff its costs of suit and reasonable attorneys' fees; and

62105691
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3. For such other and further relief as the Court deems just and proper.

DATED: June 12, 2009

6210569v1

JEFFER, MANGELS, BUTLER & MARMARO LLP
ROD S. BERMAN

BRIAN W_KASH.L
JESSIC . ALL

By:
ROD S. BERMAN
Attorneys for Plaintiff MANLEY TOYS, LTD.
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DEMAND FOR JURY TRIAL

Pursuant to Rule 38 of the Federal Rules of Civil Procedure, plaintiff Manley

Toys, Ltd. hereby demands a jury trial of any issues in this action so triable.

DATED: June 12, 2009

62105651

JEFFER, MANGELS, BUTLER & MARMARO LLP
ROD S. BER

- _ROD S. BERMAN
Attorneys for Plaintiff MANLEY TOYS, LTD.
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I (a) PLAINTIFFS (Check box if you are representing yourselfl:')
MANLEY TOYS, LTD., a Hong Kong limited company

DEFENDANTS
WHAM-0O, INC., a Delaware Corporation

{b) Atlorneys (Firm Name, Address and Telephone Number. If you are representing

yourself, provide same.)

Rod S. Berman, Brian W. Kasell, Jessica C. Bromall

Jeffer, Mangels, Butler & Marmaro LLP

1900 Ave. of the Stars, 7th Floors

Los Angeles, California 90067

Tel: (310) 203-8080

Attorneys (If Known)
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V. REQUESTED IN COMPLAINT: JURY DEMAND: [X] Yes [] No (Check 'Yes' only if demanded in complaint )

CLASS ACTION under F.RC.P. 23: [] Yes BJ No
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VIII{s). IDENTICAIL CASES: Has this action been previously filed in this court and dismissed, remanded or closed? [X] No[_] Yes

If yes, list case number(s): |

VIIi(b). RELATED CASES: Have any cases been previously filed in this court that are rclated Lo (he present case? E No D Yes

If yes, list case number(s): |

Civil cases are deemed related if a previously filed case and the present case:

{Check all boxes that apply) [] A Arise from the same or closely related trunsactions, happenings, or events; or
(1 B. Calt for determination of the same or subsiantially relaled or simmlar questions of law and fact; or
(] C. For other reasons would entail subsiantial duplication of labor it heard by different judges; or
[J D. Involve the same patent, trademark or copyright, and one of the faclors ideniified above in a, b or ¢ also is present.

IX. VENUE: (When complcting the following information, use an additional sheet if necessary.)

{a) Lisl the County in this District; California County outside of this District; State if other than California; or Foreign Country, in which EACH named plaintiff resides.
[ Check here if the govemiment, its agencies or employees is a named plaintiff. If this box is checked, go to item (b).

County in this District:* California County outside of this District; State, if other than California; or Foreign Country

Kowloon, Hong Kong

(b) List the County in this District; California County outside of this District; State if other than California; or Foreign Country, in which EACH named defendant resides.
L] Check hereif the government, ils agencies or employees is a named defendant. If this box is checked, go to item (c).

County in this District:* Califomia County outsidc of this District; State, if other than California; or Foreign Coun
ty gn Country

Alameda County, California

{¢) Listthe County in this District; California County outside of this Distric; State if other than California; or Foreign Country, in which EACH claim arose,
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County in this Distrct:* California County outside of this District; Stale, if ether than California; or Foreign Country

Los Angeles County, California

* Los Angeles, Orange, San Bernardine, Riverside, Ventura, Safita Barbara, orfSan Luis Obispe Counties
Nolte: In land condemnation cases, use the location of the tract of 1 involved
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ROD S. BERMAN, ESQ. of Jeffer, Manpels, Butler & Marmaro, LLP
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or other papers as required by law. This form, approved by the Judicial Conference of the United Stales in September 1974, is required pursuant to Local Rule 3 -1 is not filed
hut is used hy the Clerk of the Count for the purpose of slatistics, venue and initiating the civil docket sheet (For more detailed instructions, see separale instructions sheet )
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Key to Statistical codes relating Lo Social Security Cases:

Nature of Suit Code

861

862

863

863

364

865

Abbreviation

HIA

BL

DIWC

DIWW

SSID

RSI

SubdM%tive Statement of Cause of Actlon ~—

All claims for health insurance benefits (Medicare) under Title |8, Part A, of the Social Security Act, as amended.
Also, include claims by hospitals, skilled nursing facilities, ete., for certification as providers of services under the
progrmm. (42 U.S.C. 1935FF(b))

All claims for "Black Lung” benefits under Tille 4, Part B, of the Federal Coal Mine Health and Safety Act of 1969.
(30 U.S.C. 923)

All claims filed by insured workers for disabilily insurance benefits under Title 2 of the Social Security Act, as
amended; plus all claims filed for child’s insurance benefits based on disability. (42 U.S.C. 405(g))

All elaims filed for widows or widowers insuranee benefils based on disability under Title 2 of the Social Security
Act, as amended. (42 U.8.C, 405(g))

All claims for supplemental security income payments based upon disability filed under Title 16 of the Social Secunly
Act, as amended.

All claims for retirement (old age) and survivors benefits under Title 2 of the Social Security Acl, as amended. (42
US.C. (g)
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