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considered necessary to carry out the of the Department’s duties. Defendant Clark is
further responsible for providing, to members of Defendant Commission and DPS
employees, information regarding the requirements for office. Defendant Clark may be
served with citation at the DPS main office located at 5805 North Lamar Blvd., Austin,
Travis County, Texas 78752-4422.
Defendant Public Safety Commission is a state-created entity and is appointed by the
Governor of Texas. Defendant Commission controls DPS and is responsible for adopting
rules necessary for DPS to carry out its work.
Defendant Allan B. Polunsky is the Chairman of the Public Safety Commission and is
sued in his official capacity. As Chairman of the Commission, Defendant Polunsky
oversees the preparation of an agenda for each meeting of the Commission and votes on
the Commission.

II. Jurisdiction and Venue
The Court has jurisdiction over this action pursuant to Texas Government Code §

2001.038 and Texas Civil Practice and Remedies Code §§ 65.021, 65.023.

. Venue in Travis County, Texas is proper under Texas Government Code § 2001.038.

III. Facts

. The Texas Legislature has adopted a series of comprehensive, specific laws governing

identification, eligibility and appearance requirements for Texas driver’s licenses and
identification cards (collectively, “licenses”).
During the 2007 Legislative Session, the Texas Legislature considered a number of bills

that would have changed the identification requirements, restricted eligibility and altered

the appearance of licenses for non-U.S. citizens and non-legal permanent resident




immigrants with valid authorization to be within the United States.! However, none of
these bills passed.

14. Despite the Texas Legislature’s failure to enact such legislation identified in paragraph
13, on or about February 12, 2008, the Commission held a hearing to discuss proposed
amendments to Rule 15.24 of Chapter 37 of the Texas Administrative Code (“Rule
15.24”) concerning the identification requirements for licenses.

15. The amendments to Rule 15.24 discussed by the Commission would require that as a
source of primary identification under the rules, an unexpired “Bureau of Citizenship and
Immigration Services /sic/” document must be “issued for at least one year and must be
valid for no less than six months from the date presented to the department with a
completed application.”

16. The proposed rule was published in the Texas Register on or about March 7, 2008 and
adopted by the Commission on or about April 24, 2008.

17. On or about May 20, 2008, Rule 15.24 went into effect.

18. On or about June 19, 2008, the Commission also held a hearing to discuss a proposed
new rule to Chapter 37 of the Texas Administrative Code, Rule 15.171, titled “Special
Provisions for Non-Citizens.” |

19. This new rule would: require nonimmigrants to present valid documentation from a
specified federal agency; deny licenses to nonimmigrants who have less than six months
remaining of permission to live in the U.S. as indicated on the documentation; limit the

term of licenses to applicants who have an indefinite expiration date to one-year; and

! For purposes of this Petition, these persons shall be referred to as “nonimmigrants.”
2ys Citizenship and Immigration Services (USCIS) is the government agency that oversees lawful immigration to
the United States of America.
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cancel all licenses if documents updating a status change or indicating an extension are
not provided within 45 days from the date of the status date.

The Commission published the proposed rule for comment in the Texas Register on or
about June 23, 2008.

The Commission thereafter adopted Rule 15.171 on or about August 25, 2008 and the
rule went into effect on October 1, 2008.

Pursuant to Rules 15.24 and 15.171, Defendant DPS now excludes from receiving
licenses otherwise qualified nonimmigrants residing in Texas who have been issued a
visa for a full-term of less than one year or who have less than six months remaining on
their visa.

Defendant DPS also issued a directive on or about September 16, 2008 imposing certain
identification requirements for U.S. citizens and legal permanent resident immigrants.
This directive required U.S. citizens and legal permanent resident immigrants to produce
documents proving their citizenship and legal status, not their identity.

On information and belief, Defendants never published a rule for public comment or
otherwise complied with the procedures under the Texas Administrative Procedures Act
before authorizing Defendant DPS to alter and expand the documentation requirements
for U.S. citizens and legal permanent resident immigrants as described in paragraph 23.
In October 2008 Defendant DPS also began issuing temporary licenses to nonimmigrants
that differed in appearance from the standard licenses and identification cards.

On information and belief, Defendants never published a rule for public comment or

otherwise complied with the procedures under the Texas Administrative Procedures Act
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before authorizing Defendant DPS to change the appearance of licenses for
nonimmigrants.

According to the proposed Rules 15.24 and 15.171 published in the Texas Register,
Defendants purport to have the authority to issue such rules under TEX. GOv’T CODE §
411.004(3) and TEX. TRANS. CODE § 521.005. None of these statutes authorize
Defendants to adopt such rules and conflict with existing Texas statutes governing the
eligibility requirements, expiration dates and appearances of licenses.

Plaintiff Salazar is an authorized worker under the federal H-2B program and has
permission from DHS to reside and work in the United States.

Under the H-2B program, employers in nonagricultural businesses may petition the
federal government for permission to hire temporary labor and service workers from
other countries if those positions cannot be filled by unemployed persons in the United
States. 8 U.S.C. § 1101(a)(15)(H)(ii)(a). The employers are obligated to pay H-2B
workers the prevailing wage for the positions in question. There are roughly 66,000 H-
2B visas issued each year and employers in the State of Texas require thousands of H-2B
workers every year.

Plaintiff Salazar’s visa was initially valid for a period of approximately ten months and
he has since received an extension of less than one year.

During the past year, Plaintiff Salazar attempted to apply for a driver’s license in person
at a Texas DPS office in Garland, Texas. He presented identiﬁcatibn and was instructed
to come back the next day for a driving test. The following day he returned to the local

DPS office, but his application was rejected by agents and employees of Defendant DPS

on the grounds that he had less than a one-year visa.




32. Plaintiff Salazar requires the license for work. Plaintiff Salazar is required by his
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employer to perform the duties of a foreman when the regular foreman is not at work.
Foremen must be able to drive the crew from one work site to another throughout the
day. Because he is unable to acquire a Texas driver’s license, he cannot perform the
duties of foreman when necessary. In addition, he is unable to pursue the position of a
foreman and receive the additional money for that position. Furthermore, Plaintiff
Salazar requires a license: to travel to and from his place of employment in Plano, Texas,
for medical care when necessary, and for other essential daily activities.

Plaintiff Soria is an authorized worker under the federal H-2B program and has
permission from DHS to reside and work in the United States

Plaintiff Soria’s visa was initially valid for a period of approximately ten months and he
has since received an extension under which he has permission to live and work in the
U.S. for less than six months.  Because Defendant DPS’s new rules exclude
nonimmigrants such as Plaintiff Soria from receiving driver’s licenses, Plaintiff Soria has
been deterred from applying for a Texas Driver’s License.

Plaintiff Soria requires the license for work. Plaintiff Soria is required by his employer to
perform the duties of a foreman when the regular foreman is not at work. Foremen must
be able to drive the crew from one work site to another throughout the day. Because he is
unable to acquire a Texas driver’s license, he cannot perform the duties of foreman when
necessary. In addition, he is unable to pursue the position of a foreman and receive the
additional money for that position. Furthermore, Plaintiff Soria requires a license: to

travel to and from his place of employment in Plano, Texas, for medical care when

necessary, and for other essential daily activities.
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Plaintiff Trejo is an authorized worker under the federal H-2B program and has
permission from DHS to reside and work in the United States.

Plaintiff Trejo’s visa was initially valid for a period of approximately ten months and he
has since received an extension under which he has permission to live and work in the
U.S. for less than six months. Because Defendant DPS’s new rules exclude
nonimmigrants such as Plaintiff Trejo from receiving driver’s licenses, Plaintiff Trejo has
been deterred from applying for a Texas Driver’s License.

Plaintiff Trejo requires the license for work. Plaintiff Trejo is employed at Plaintiff
Green Meadows. Plaintiff Trejo is required by his employer to perform the duties of a
foreman when the regular foreman is not at work. Foremen must be able to drive the
crew from one work site to another throughout the day. Because he is unable to acquire a
Texas driver’s license, he cannot perform the duties of foreman when necessary. In
addition, he is unable to pursue the position of a foreman and receive the additional
money for that position. Furthermore, Plaintiff Trejo requires a license: to travel to and
from his place of employment in Lewisville, Texas, for medical care when necessary, and
for other essential daily activities.

Plaintiff Green Meadows is a business incorporated in the State of Texas. Because
Plaintiff Green Meadows cannot employ enough U.S. workers to fill its labor positions, it
employs workers through the federal H-2B program.

Plaintiff Green Meadows’ business has been negatively affected as a result of the new
driver’s license rules that restrict its H-2B workers from obtaining licenses. Plaintiff
Green Meadows would like to employ some of its H-2B workers as foremen, but foremen

must be able to drive the other workers from one work site to another. Consequently,
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Plaintiff Green Meadows is forced to hire additional personnel as drivers and incur an

additional and otherwise unnecessary cost.

. Plaintiff individuals are otherwise qualified to apply for and receive Texas driver’s

licenses and identification cards.
V. Causes of Action

Texas Administrative Procedures Act
Plaintiffs fully incorporate allegations in paragraphs number 1 to 41.
Defendants have adopted Rules 15.24 and 15.171 without Texas statutory authority and
Plaintiffs request relief under the Texas Administrative Procedures Act, TEX. GOV’T
CoDE Ch. 2001, Subchapter B. In Rules 15.24 and 15.171, Defendants have added new
requirements for Texas licenses contrary to the terms of the controlling Texas statutes,
including TEX. TRANS. CODE § 521.201 (“Persons Ineligible for License”) and TEX.
TrRANS. CODE § 521.271 (“License Expiration, Renewal and Number Change™).
More specifically, Plaintiffs Salazar, Soria and Trejo challenge the validity and
applicability of Rules 15.24 and 15.171 on the grounds that the rules interfere with and
impair Plaintiffs’ ability to apply for and receive licenses. The Texas Legislature has
provided in statute that licenses shall not be provided to certain persons but has not
included persons such as Plaintiffs who have permission from the federal government to
live and work in the United States. Additionally, the Texas Legislature has provided in
statute that licenses shall be provided for a term of six-years and has restricted the term of
licenses for certain persons but has not included persons such as Plaintiffs who have

permission from the federal government to live and work in the United States. Thus,

Defendants’ attempt to deny and restrict the term of licenses for Plaintiffs interferes with
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and impairs Plaintiffs’ ability to apply for and receive licenses for the term provided by
state law.

Defendants have also implemented new directives, policies and/or practices that alter the
appearance of licenses for nonimmigrants without statutory authority granted to
Defendants by the Texas Legislature and without following the procedures set forth in the
Texas Administrative Procedures Act, TEX. GOV’T CODE Ch. 2001, Subchapter B.

More specifically, Plaintiffs challenge the validity and applicability of DPS’s altering of
the appearance of licenses for nonimmigrants on the grounds that the rules interfere with
and impair Plaintiffs right to apply for and receive a license that does not differ in
appearance from standard licenses under state law. The Texas Legislature has provided
in statute that licenses may differ in appearance for certain persons but not including
persons such as Plaintiffs on the basis of their legal status, including TEX. TRANS. CODE §
521.123 (“Appearance of Driver’s License”).

Additionally, Plaintiff Green Meadows challenges the validity and applicability of Rules
15.24 and 15.171 on the grounds that the rules interfere with and impair Plaintiff’s ability
to contract out work under the federal H-2B programs and have their contracted workers
with less than one-year visas or with less than six months remaining of lawful status
perform duties that require the workers to obtain driver’s licenses. Plaintiff Green
Meadows requests relief from Defendants’ actions under the Texas Administrative
Procedures Act

Defendants further failed to provide reasoned justification in Rules 15.24 and 15.171 for

the exclusion of nonimmigrants with less than one-year visas or with less than six months
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remaining of lawful status, in violation of the Texas Administrative Procedures Act, TEX.
Gov’T CoDE § 2001.033.

More specifically, Defendants failed to provide a summary of the factual basis for Rules
15.24 and 15.171 which demonstrate a rational connection between the factual basis for
the concerned rules of excluding nonimmigrants with less than one-year visas or with less
than six months remaining of lawful status and the rules as adopted.

Texas Uniform Declaratory Judgments Act, § 37.001 ef seq.
Texas Civil Practice and Remedies Code

Plaintiffs fully incorporate allegations in paragraphs number 1 to 49.
Plaintiffs seek declaratory relief pursuant to the Texas Uniform Declaratory Judgments
Act in order to settle and to receive relief from uncertainty and insecurity with respect to
their rights, status, and other legal relations under the new DPS rules and policies denying
licenses to nonimmigrants and the relevant Texas statutes governing license eligibility,
expirations and appearances.
Plaintiffs are persons whose rights, status, privilege and other legal relations relating to
licenses are affected by the controlling Texas statutes governing the issuance of licenses
and have live disputes with Defendants over the proper construction of the controlling
Texas statutes which this Court can resolve by declaratory judgment.

VL. Temporafy gnd Permanent Injunction
Plaintiffs fully incorporate allegations in paragraphs number 1 to 52.
Pursuant to the Texas Uniform Declaratory Judgments Act and the Texas Administrative
Procedures Act, Plaintiffs seek a declaration that rules 15.24 and 15.171 and the policies

and practices governing the changing of the appearance of licenses and limiting the term

of expiration for nonimmigrants violate their rights under the Texas statutes.




55. Plaintiffs ask the Court to enter a temporary and permanent injunction. As described

above, Plaintiffs have a probable right to relief under the Texas Administrative

Procedures Act and Defendants’ exclusion of Plaintiff individuals from receiving licenses
causes imminent and irreparable injury to each Plaintiff. Furthermore, Plaintiffs have no
adequate remedy at law to stop the implementation of the new rules, and Plaintiffs are not
entitled to receive damages or any form of relief other than the declaratory and injunctive
relief prayed for in this petition.

. Plaintiffs request that the Court dispense with the requirement of a bond, and in the
alternative, request that the Court require Plaintiffs to post a bond in an amount not to
exceed $100.

. Plaintiffs ask the Court to set their request for temporary injunction for a hearing and,
after the hearing, issue a temporary injunction against Defendants.

. Plaintiffs further ask the Court to set its request for a permanent injunction for a full trial
on the merits and, after the trial, issue a permanent injunction against Defendants.

. Plaintiffs have joined all indispensable parties under Texas Rule of Civil Procedure 39.

VL.  Conditions Precedent
. All conditions precedent have been performed or have occurred.
VI.  Request for Disclosure

. Under Texas Rule of Civil Procedure 194, Plaintiffs request that Defendants disclose,

within 50 days of the service of this request, the information or material described in Rule

194.2.




VII. Attorneys’ Fees

62. Plaintiffs were required to retain attorneys to prosecute this case and seek recovery of
reasonable and necessary attorneys’ fees, costs and expenses incurred in this case as
provided by TEX. CIv. PRAC. & REM. CODE § 37.009 and as otherwise allowed by law.

VI1. Prayer for Relief
For the above reasons, Plaintiffs respectfully ask this Court to:

63. Temporarily and permanently enjoin Defendants from implementing and giving force and
effect to Rules 15.24 and 15.171 in a manner that excludes otherwise eligible
nonimmigrants from applying for and receiving licenses based on the amount of time
remaining on their visa.

64. Temporarily and permanently enjoin Defendants from issuing temporary licenses and
identification cards to individuals on the basis that they are not citizens or legal
permanent residents.

65. Temporarily and permanently enjoin Defendants from issuing licenses and identification
cards that differ in appearance from standard licenses and identification cards to
individuals on the basis that they are noncitizens or non-legal permanent resident
immigrants.

66. Declare that the amendment to Rule 15.24 as effectuated on or about May 20, 2008 and
Rule 15.171 as effectuated on or about October 1, 2008 are invalid because the rules were
adopted and implemented without legislative authority and without reasoned justification.

67. Declare that Defendants’ directive, policy or practice of issuing licenses and

identification cards that differ in appearance from standard licenses and identification
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cards to individuals on the basis that they are noncitizens or non-legal permanent resident
immigrants violates the procedures set forth in the Texas Administrative Procedures Act.
68. Award Plaintiffs their reasonable attorney’s fees and costs reasonable and necessary
attorneys’ fees and costs as allowed by the Chapter 37 of the Texas Civil Practice and
Remedies Code or as otherwise provided by law; and
69. Grant all other relief to Plaintiffs as so entitled.
DATED: January 27, 2009 Respectfully submitted,

MEXICAN AMERICAN LEGAL DEFENSE AND
DUCATIONAL FUND, INC.
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State Bar No. 24010689
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State Bar No. 24048350
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San Antonio, Texas 78205
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